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RULES  24 6-218. 

[PROMULGATED  NOVEMBER  7th,  1883.] 

216.  Hereafter,  upon  any  suit  in  the  court  of  chancery  be- 
coming abated  by  death,  marriage  or  otherwise,  or  defective  by 
reason  of  sorae  change  or  transmission  of  interest  or  liability,  it 
shall  not  be  necessary  to  exhibit  a  bill  of  revivor  or  supplemental 
bill  to  obtain  the  usual  order  to  revive,  or  the  usual  or  necessary 
decree  or  order  to  carry  on  such  proceedings ;  but  an  order  to 
the  effect  of  the  usual  order  to  revive,  or  of  the  usual  supple- 
mental decree,  may  be  obtained  as  of  course  upon  an  allegation 
supported  by  affidavit,  or  petition  duly  verified,  of  the  abatement 
of  such  suit  or  of  the  same  having  become  defective,  or  of  the 
change  or  transmission  of  interest  or  liability ;  which  affidavit  or 
petition  shall  also  state  the  grounds  upon  which  the  right  to  re- 
vive is  claimed.  An  order  so  obtained,  when  served  upon  tlte 
party  or  parties  who,  according  to  the  existing  practice,  would 
be  defendant  or  defendants  to  the  bill  of  revivor  or  supplemental 
bill,  shall,  from  the  time  of  such  service,  be  binding  on  such 
party  or  parties  in  the  same  manner,  in  every  respect,  as  if  such 
order  had  been  regularly  obtained  according  to  the  existing 
practice.  And  such  party  or  parties  will  thenceforth  become  a 
party  or  parties  to  the  suit  in  like  manner  as  if  he  or  they  had 
been  duly  served  with  process  to  appear  to  a  bill  of  revivor  or 
supplemental  bill ;  provided,  however,  that  he  or  they  may,  within 
fifteen  days  after  such  service,  apply  to  the  chancellor  to  dis- 
charge such  order ;  provided,  also,  that  if  any  party  so  served  is 
under  any  disability  other  than  coverture,  such  order  is  to  be  of 
no  force  or  effect  as  against  such  party  until  four  days  shall  have 
elapsed  after  a  guardian  ad  litem  shall  have  been  duly  appointed 
for  such  party. 

217*  The  108th  rule  is  modified  so  as  to  provide  that  when 
depositions  are  taken  stenograph  ically  before  an  examiner,  the 
fees  for  taking  them  shall  be  divided  between  the  examiner  and 


(he  stenographer,  as  follows:  one-third  to  the  former  and  two- 
thirds  to  the  latter. 

218.  It  shall  be  the  duty  of  the  examiner  before  whom  testi- 
mony is  taken  to  decide  upon  all  objections  to  evidence,  and  bis 
decision  shall  be  final  unless  reversed  on  appeal  to  the  chan- 
cellor, which  is  to  be  taken  as  hereinafter  provided.  Though 
appeal  be  taken  the  examination  shall  nevertheless  proceed,  but 
in  conformity  with  the  ruling.  Notice  of  appeal  must  be  given 
and  entered  on  the  record  immediately  upon  the  making  of  the 
decision  of  the  examiner,  otherwise  the  right  of  appeal  will  be 
considered  as  waived.  The  notice  will  be  merely  oral.  If  there 
be  notice  of  appeal,  the  objection  and  the  ground  of  it  and  the 
examiner's  decision  thereon  must,  with  a  memorandum  of  the 
fact  of  the  appeal,  be  entered  on  the  record  of  the  evidence  at  the 
place  in  the  record  where  they  occur.  The  entry  will  be  in  brief 
form,  as  follows,  for  example : 

Defendant  objects  to  the  evidence,  on  the  ground  that  it  is 
^relevant  to  the  issue.    Objection  overruled.    Appeal. 

A.  B.,  Examiner.       Nov.  10th,  1883. 

The  appeal  shall  he  heard,  without  further  notice,  on  the  next 
regular  motion  day,  if  three  days  intervene  between  the  time  of 
making  the  decision  and  that  day,  but  if  not,  then  on  the  next 
motion  day  thereafter.  If  the  examination  be  held  in  the  first 
or  second  equity  district,  the  appeal  shall  be  heard  at  Trenton  ; 
if  in  the  third  or  fourth,  at  Newark ;  though  it  may,  by  consent 
of  counsel,  be  heard  at  Jersey  City  or  Camden  on  a  regular 
motion  day  there.  If  the  appellant  shall  not  bring  on  the  appeal 
at  the  time  fixed,  he  shall  pay  costs  of  the  notice,  unless  he  give 
at  least  one  day's  notice  to  the  solicitor  or  solicitors  of  the  other 
party  or  parties  to  the  issue  that  he  has  abandoned  the  appeal. 
Depositions,  except  where  taken  ex  parte,  shall  be  taken  before 
an  examiner  to  be  agreed  upon  by  the  solicitors  of  the  parties  to 
the  issue.  If  they  are  unable  to  agree  thereon,  the  examiner 
shall  be  named  by  the  chancellor  or  vice-chancellor  sitting  for 
him,  on  motion  to  be  made  on  a  regular  motion  day,  on  at  least 
two  days1  notice. 
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Howard  W.  Hayes  et  al. 


Oliver  Kino  et  a.. 

A  testatrix  gave  all  the  residue  of  her  estate,  real  and  personal,  to  het 
mother,  and  provided  that  in  csise  her  mother  should  die  before  herself,  it 
should  go  to  her  mother's  heirs  at-law.  Her  mother  did  die  before  testatrix 
Her  heirs-at-law,  at  the  death  of  the  testatrix,  were  two  children  of  net  1»« 
ceased  sister,  and  three  children  of  her  deceased  brother.— Held  that  testatrix  s 
personalty  should  be  divided  among  them  per  capita,  and  her  real  estate  pm 
wtirpa. 

Bill  for  construction  of  will.     On  final  hearing  on  bik 
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Hvrcif.  King. 

Mr.  Howard  W.  Hayes,  for  complainants. 
Mr.  Henry  A.  Gondict,  for  defendants. 

The  Chancellor. 

The  bill  is  filed  for  a  construction  of  the  will  of  Mary  A.  1. 
Vail,  late  of  Morristown.  By  the  will,  the  testatrix  gave  tba 
residue  of  her  estate,  both  real  aud  personal,  to  her  mother, 
'  H.  Tichenor,  and  provided  that  in  case  her  mother  should 
her  it  should  go  to  her  mother's  beirs-at-law. 
She  owned  both  real  and  personal  estate  at  her  death.  Mrs. 
Tiebenor  did  in  fact  die  before  the  testatrix.  Her  heirs,  at  the 
death  of  the  testatrix,  were  the  defendants,  Oliver  R.  King  and 
Caroline  P.  Hudson,  the  two  children  of  Nancy  King,  a  deceased 
■ktcr  of  Mrs.  Tichenor,  and  the  complainants,  who  are  the  three 
children  of  her  deceased  brother,  David  A.  Hayes. 

The  question  submitted  is,  In  what  shares  do  the  complainants 
and  Oliver  R.  King  aud  his  sister  take  the  residue? 

The  language  of  the  clause  under  consideration  is: 

"All  the  rat  and  residue  of  mj estate,  both  real  and  personal, of  erery kind, 
I  gi?%  devise  and  bequeath  to  m  j  mother,  Esther  H.  Ticbeoor,  and  in  case  of 
bar  death  before  my  decease,  then  to  her  heir»-at-law." 


The  provision  that  the  heirs  of  Mrs.  Tichenor  should,  in 
she  should  predecease  the  testatrix,  take  the  residue,  is  merely 
substitutionary,  denoting  succession.  Vane  v.  Henderson,  1  Jos. 
&  Walk.  888,  note.  The  rule  to  be  applied  in  this  case  is  that 
the  term  "heirs"  is  reddendo  singula  singulis,  to  be  construed  in 
reference  to  the  species  of  property  which  is  the  subject  of  dis- 
position. Seudder  v.  Vanarsdale,  2  Beas.  109  ;  Akers  v.  Akers, 
8  C.  E.  Or.  26;  Welsh  v.  Crater,  5  Stew.  Eq.  177  ;  affirmed  on 
appeal,  6  Stew.  Eq.  862;  Wingfidd  v.  Wingfietd,  L.  R.  (9  Ch. 
Dw.)  668;  Newton's  Trusts,  L.  R.  (4  Eq.)  171 ;  SUeoens's  Trusts, 
L.  R.  (16  Eq.)  110.  And  it  is  those  who  at  the  testatrix's  death 
stood  in  the  relation  who  are  to  be  held  entitled  to  the  gift. 
Therefore  in  this  case  the  three  children  of  Mr.  Hayes  and  the 
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two  of  Mrs.  King  are  the  persons  entitled,  and  they  will  take  the 
personal  estate  per  capita  ( Wagner  v.  Sharp,  6  Stew.  Eq.  5W\ 
and  the  real  per  stirpes,  according  to  the  statute  of  descents.  The 
testatrix  merely  intended  to  give  her  property  of  both  kinds  to 
her  mother,  and  in  effect  to  provide  that  if  the  latter  should  pre- 
decease her  there  should  be  no  lapse,  but  that  there  should  be 
succession;  that  the  property  (both  kinds)  should  go  to  those 
who  would  have  been  entitled  to  it  by  law  if  her  mother  had 
survived  her,  and  then  immediately  died  intestate.  There  is  no 
evidence  that  she  intended  that  those  who  should  be  the  heirs-at- 
law  of  her  mother  should  take  the  property  of  both  kinds  in 
equal  shares.  She  has  contented  herself  with  a  bare  provision 
for  succession,  leaving  the  rest  to  the  law. 


Stevens's  Executrix  et  al. 

v. 
Stevens's  Executors  et  al. 


A  bequest  of  s  battery  was  made  to  the  state,  and  another  of  funds  to  finish 
it  before  delivering  it  A  suit  to  test  the  validity  of  the  bequest  was  instituted 
and  prosecuted  by  and  in  behalf  of  the  decedent's  estate,  and  the  bequest  was 
sustained.  Held,  that  neither  the  representatives  of  the  estate  in  the  litigation, 
nor  persons  brought  in  by  them  as  defendants  as  possible  claimants,  and  who 
proved  to  be  actual  claimants,  were  entitled  to  costs  or  counsel  fees  out  of  the 
proceeds  of  the  sale  of  the  battery. 


On  motion  for  allowance  of  costs  and  counsel  fees. 

Mr.  W.  L.  Clarkson,  of  New  York,  for  heirs  of  R.  L.  Stevens, 
deceased. 

Mr.  Leon  Abbett,  for  executors  and  executrix  of  E.  A.  Stevens, 
deceased. 
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The  Chancellor. 

The  heirs  of  Robert  L.  Stevens,  deceased,  and  the  executrix 
and  executors  of  Edwin  A.  Stevens,  deceased,  apply  for  an  allow- 
ance of  their  cost*  and  counsel  fees  in  this  litigation  out  of  the 
proceeds  of  the  sale  of  the  vessel  known  as  the  Stevens  Bat- 
tery. The  suit  was  brought  by  the  executrix  and  her  children 
against  her  co-executors  and  others  for  advice,  for  a  construction 
of  the  will  of  Edwin  A.  Stevens  and  the  approval  of  the  court 
as  to  action  already  taken  by  the  executors  in  reference  to 
trusts  under  the  will.  It  raised  various  questions,  one  of  which 
was  as  to  the  validity  of  the  bequest  of  the  battery  to  the  state, 
and  another  as  to  the  validity  of  the  testamentary  direction  to 
the  executors  to  finish  the  vessel.  The  attorney-general  of  the 
state,  the  governor,  the  commissioners  appointed  by  the  state,  in 
relation  to  the  battery  and  the  heirs  of  Robert  L.  Stevens,  were 
made  parties  to  the  suit.  The  attorney-general  filed  a  cross- 
information  (a  defence)  for  the  protection  of  the  interests  of  the 
state  in  the  subject-matter  of  the  controversy.  Stevens's  Executrix 
v.  Stevens' 8  Executors,  9  C.  E.  Or.  77.  The  litigation  was  insti- 
tuted and  prosecuted  in  behalf  of  the  estate  of  Edwin  A.  Stevens 
and  for  the  benefit  of  those  interested  therein.  The  result  of  the 
litigation  as  to  the  battery  was  everywhere  in  favor  of  the  state. 
I  see  no  ground  on  which  either  the  executrix  or  the  executors 
of  Edwin  A.  Stevens,  or  the  heirs  of  Robert  L.  Stevens,  who 
were  brought  into  this  suit  by  the  executrix  and  her  children, 
can  claim  indemnity  for  their  expenses  in  the  litigation  out  of 
(he  proceeds  of  the  sale  of  the  battery— out  of  the  legacy  to  thi 
•late,     The  motion  is  therefore  denied. 
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Caspar  W.  Acton,  executor  &a, 

v. 

David  8.  Lloyd  et  al. 

Where  the  name  of  a  legatee  is  erroneously  stated  in  a  will,  and  there  is 
ax>  reasonable  doubt  as  to  the  person  intended,  the  mistake  will  not  defeat  the 
bequest 

Bill  for  construction  of  will  and  instructions.  On  final  hear- 
ing on  pleadings  and  proofs. 

Mr.  M.  P.  Grey,  for  complainant 

Mr.  W.  T.  HiMard,  for  David  8.  Lloyd. 

The  Chancellor. 

Margaret  Lloyd,  deceased,  late  of  the  city  of  Salem,  in  this 
state,  by  her  will  provided  as  follows : 

"After  the  decease  of  my  said  sister,  Sarah  Lloyd,  I  do  hereby  order  and 
direct  my  said  executors  hereinafter  named,  to  pay  over  the  proceeds  of  the 
sale  of  my  real  estate  and  all  my  personal  estate,  after  deducting  necessary 
charges  and  expenses,  unto  my  nieces,  Sarah  Lloyd,  Mary  Lloyd,  Rebecca 
Lloyd,  and  my  nephews,  John  Lloyd,  William  Lloyd,  Thomas  Lloyd  and 
Dickey  Lloyd,  children  of  my  brother,  Thomas  Lloyd,  deceased,  in  equal 
shares  or  share  and  share  alike." 

The  testatrix's  brother,  Thomas  Lloyd,  was  h<r  only  brother. 
He  had,  at  the  date  of  the  will,  June  20th,  1860,  seven  children, 
ill  of  whom  are  still  living.  Their  names  are  Sarah,  Mary  K., 
Rebecca  K.,  John  M.,  William  D.  K.,  David  S.  and  Thomas! 
There  is  none  named  Dickey,  except  that  William's  full  name  is 
William  Dickey  Kearns  Lloyd.  David  S.  is  hie  twin  brother. 
The  complainant,  by  this  suit,  seeks  instruction  as  to  what  person 
is  designated  in  the  gift  to  Dickey  Lloyd.  The  testatrix's 
brother  Thomas  had  only  the  seven  children  above  mentioned. 
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He  died  in  Pennsylvania  (where  he  lived)  in  1854.  The  will 
was,  as  before  stated,  made  iu  1860.  The  testatrix  had  no 
nephew  of  the  name  of  Dickey  Lloyd.  It  is  quite  evident  that 
she  referred  to  David  S.  Lloyd  by  the  name  of  Dickey  Lloyd, 
applying  to  him,  by  mistake,  one  of  the  Christian  names  of  his 
twin  brother  Wiiliam.  The  general  rule  is,  that  where  the  name  or 
description  of  a  legatee  is  erroneous,  and  there  is  no  reasonable 
doubt  as  to  the  person  who  was  iutended  to  be  named  or  described, 
the  mistake  will  not  defeat  the  bequest.  There  is  no  evidence 
that  the  testatrix  intended  to  give  William  a  double  portion,  but 
it  is  clear  that  by  the  name  Dickey  Lloyd  she  meant  another 
person  than  he,  and  that  person  was  his  brother.  She  lived  in 
Salem,  and  her  brother  Thomas  and  his  family  in  Pennsylvania, 
md  her  mistake  as  to  the  name  of  one  of  his  children  is  by  no 
means  surprising  It  will  be  decreed  that  the  gift  to  Dickey 
Lloyd  was  intended  for  David  S.  Lloyd. 


Charles  H.  Whitecar  et  aL 

v, 

Elwood  Michenor  et  al. 

The  trustees  of  a  Methodist  Episcopal  church  closed  the  church  building 
against  the  duly-appointed  preacher,  on  the  ground  that  it  was  not  for  the 
interest  of  the  church  that  he  should  be  its  pastor,  and  (hat  he  was  appointed 
■gainst  the  wish  of  the  majority  of  the  members. — Hdd,  that  they  had  no  right 
to  do  so,  and,  after  answer,  a  mandatory  injunction  was  issued  requiring  them 
to  open  the  building  to  the  preacher  and  the  church* 

Bill  for  injunction.  On  motion  for  mandatory  injunction.  On 
order  to  show  cause.     Ou  bill  and  answer. 

Mr.  8.  K.  Robbins  and  Mr.  B.  D.  Shreoe,  for  complainants. 

Mr.  R.  8.  Jenkins,  for  defendants. 
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The  Chancellor. 

The  complainants  are  Rev.  Dr.  Charles  H.  Whitecar,  a  min- 
ister of  the  Methodist  Episcopal  denomination,  who  has  been 
duly  appointed  for  the  present  conference  year  to  the  charge  over 
the  Methodist  Episcopal  Church  at  Moorestown,  and  certain  of 
the  members  of  that  church.  The  defendants  are  the  trustees  of 
that  church.  The  bill  states  that  the  defendants,  on  the  29th  of 
March  last,  closed  the  church  against  the  members  and  congre- 
gation, and  have  kept  it  closed  ever  since.  It  prays  an  injunc- 
tion to  compel  them  to  open  it  for  the  religious  uses  to  which  it 
was  dedicated.  It  appears  from  the  bill  and  the  admissions  of 
the  answer,  that  the  church  was  organized'  under  the  rules,  regu- 
lations and  discipline  prescribed  by  the  general  conference  of  the 
Methodist  Episcopal  Church  in  the  United  States,  and  was  duly 
incorporated  on  or  about  the  21st  of  August,  1815,  under  the  act 
"  to  incorporate  trustees  of  religious  societies,"  by  the  name  of 
"  The  Methodist  Episcopal  Church  at  Moorestown ;"  that  Rachel 
S.  Andrews,  in  September,  1858,  conveyed  to  Deacon  Brock, 
Caleb  Feu i more,  Thomas  Marter,  James  Moore,  John  Ireland, 
Isaac  Browning  and  Paul  Crispin,  "  trustees  of  the  Methodist 
Episcopal  Church  at  Moorestown,  in  the  county  of  Burlington 
and  State  of  New  Jersey,"  the  lot  of  land  on  which  the  church 
edifice  is  built,  for  the  use  and  benefit  of  the  members  of  the 
Methodist  Episcopal  Church  at  Moorestown,  and  that  afterwards 

Note. — In  the  Methodist  Episcopal  Church,  to  worship  as  members,  the 
preacher  sent  by  the  bishop  most  be  accepted,  Henderson  v.  Hunter,  69  Pa.  SL 
S36. 

Whether  elders  and  deacons  of  that  church,  appointed  and  ordained,  are 
ministers,  Roberts  v.  State  Treasurer,  2  Root  381;  Kibbe  v.  Antram,  4  Conn. 
134;  Ooshen  v.  Stoning  ton,  Id.  t09  ;  see  Com.  v.  Spooncr,  1  Pick.  235;  London- 
derry v.  Chester,  t  N.  H  268;  State  v.  Bray,  13  Ired.  989;  State  v.  Willis,  9 
Ark.  196;  Howard  v.  American  Peace  Soc,  49  Me.  288. 

An  injunction  was  granted  in  the  following  instances : 

Where  the  Archbishop  of  Canterbury,  by  his  will,  gave  all  options  which 
should  fall  to  the  defendants  Chapman  and  others  in  trust,  to  present  his  son 
in  the  first  place,  and  the  others  named  in  the  will  in  succession.  A  vacancy 
happening,  Chapman  procured  himself  to  be  presented  for  installation  and  in- 
duction, Potter  v.  Chapman,  1  Dick.  Lf6. 

To  restrain  the  trustees  of  a  church  from  electing  as  a  minister  and  intro- 
ducing into  the  pulpit  a  person  not  duly  licensed,  Milligan  v.  Mitchell,  1  Myl. 
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the  members  of  that  church  built  thereon  the  church  edifice  in 
question  as  a  place  of  worship,  according  to  the  rules  of  faith  of 
the  Methodist  Episcopal  Church  in  the  United  States,  and  sub- 
ject to  its  discipline,  and  that  the  church  edifice  has  been  used  as 
uuc'h  from  the  time  of  its  erection  until  it  was  closed  by  the 
trustees  on  the  29th  of  March  last;  that  on  the  27th  of  that 
month  the  Rev.  Dr.  Wiley,  one  of  the  bishops  of  the  Methodist 
Episcopal  Church  of  the  United  States,  and  in  whom,  by  the 
rules  and  regulations  of  the  general  conference,  was  reposed  the 
power,  and  on  whom  was  imposed  the  duty  of  appointing  for  the 
present  conference  year  the  ministers  for  the  various  churches 
constituting  the  New  Jersey  Annual  Conference,  to  which  annual 
conference  the  church  at  Moorestown  belongs,  appointed  Dr. 
Whitecar  to  that  church  for  that  year  (being  his  second  annual 
appointment  to  that  church)  as  minister  in  charge,  and  the  latter 
accordingly  entered  upon  the  discharge  of  his  duties,  and  in  the 
course  thereof  proceeded  to  the  church  building  on  the  29th  of 
March  for  the  purpose  of  holding  the  usual  prayer-meeting  there, 
but  found  the  doors  of  the  church  locked  and  a  notice  thereon, 
dated  that  day,  and  purporting  to  he  given  by  the  board  of  trus- 
tees and  signed  by  its  secretary,  that  the  church  would  remain 

&  K.  44$,  *  Myl.  &  Or.  72;  see  Humbert  v.  St.  Stephens  Church,  1  Edw.  Ck. 
SOS;  Lawyer  v.  Cipperly,  7  Paige  281. 

Where  the  vestry  of  a  Protestant  Episcopal  Church  dismissed  the  rector 
without  Lis  consent,  Batterson  v.  Thompson,  8  rhih.  251 ;  see  Youngs  v.  Bon- 
torn,  SI  Barb.  49;  Congregation  v.  Peres,  2  Coldw.  020. 

Where  a  Roman  Catholic  bishop  removed  u  priest  arbitrarily,  and  forbade 
him  to  exercise  the  functions  of  his  office,  (yilara  v.  Stack,  90  Pa.  St.  477. 

To  restrain  one  of  two  congregations  entitled  to  the  joint  use  of  church 
building,  from  inviting  another  p;istor  and  congregation  to  worship  there, 
after  its  own  minister  had  resigned,  Oammeyer  v.  German  Lutheran  Church,  4 
Edw.  Ch.  22S. 

To  compel  the  trustees  of  a  church,  who  persisted  in  retaining  a  pastor  after 
he  had  been  cited  before  the  church  tribunals,  and  defied  them,  to  permit 
clergymen  in  good  standing  to  officiate,  SkUlon  v.  Webster,  Brightly  20S. 

Where  a  canon  of  the  church  required  the  bishop  to  consult  with  the  war* 
lens  and  lay  representatives  of  the  parish  before  appointing  a  rector  to  fill  a 
vacancy,  which  the  bishop  disregarded,  Johnson  v.  Glen,  26  Grants  Oh.  162. 

To  prevent  the  granting  of  a  license  to  a  minister  to  preach,  where  the 
trustees,  who  had  the  power  of  selection,  disregarded  the  statutory  require- 
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closed  until  further  notice;  that  he  and  the  members  of  th# 
church  there  assembled  were  compelled  to  disperse  without  gain- 
ing entrance  to  the  church ;  that  the  members  present  appointed 
a  committee  of  six  of  their  number  to  call  with  the  minister  upon 
the  president  of  the  board  of  trustees  and  learn  the  cause  of  the 
closing  of  the  church  and  preventing  the  minister  and  the  mem- 
bers from  holding  service  therein ;  that  the  committee  called  on 
the  president  and  made  the  inquiry ;  that  at  the  time  another  of 
the  trustees  was  present  with  the  president ;  that  in  reply  to  the 
inquiry  the  president  said  that  he  had  not  the  keys  and  did  not 
know  where  they  were,  and,  at  the  same  time,  said  to  the  com- 
mittee that  the  trustees  had  the  power  and  authority  to  close  the 
church,  but  gave  no  reason  for  doing  so :  that  the  committee,  on 
the  same  occasion,  asked  him  to  show  them  the  deed  of  the 
church  property,  but  he,  while  admitting  that  he  had  it  in  his 
house,  where  the  interview  took  place,  refused  to  sht)w  it  to  them. 
It  also  appears,  by  like  statement  and  ad  initio'),  that  the  trustees 
have  kept  the  church  locked  ever  since  the  date  mentioned,  the 
29th  of  March,  and  have  refused  to  permit  it  to  be  used  for 
public  worship  or  even  for  the  meeting  of  the  quarterly  confer 
ence,  which  is  presided  over  by  the  elder  of  the  district.     The 

ments  as  to  the  residence,  place  of  education  and  personal  qualiBcations  of 
their  appointee,  Atty.-Qen.  v.  Earl  of  Powis,  Kay  186  ;  or  where  the  mode  of 
election  of  a  vicar  was  irregular  as.  to  the  voting,  Edenborough  v.  Canterbury,  $ 
Buss.  93;  Atly.-Qen.  v.  Pearson,  3  Merit.  352;  but  see  Leslie  v.  Bimie,  2  Rust. 
114;  Davis  v.  Jenkins,  3  V.  &B.  151 ;  or  any  informality,  acquiesced  in  for  a 
long  time,  in  the  mode  of  electing  the  trustees  who  appointed  the  vicar,  Atly.» 
Oen.  v.  Cuming,  2Y.&C  139. 

To  restrain  a  church  warden  from  illegally  preventing  a  chaplain's  perform* 
iiig  divine  service,  Atty.-Qcn.  v.  St.  Cross  Hospital,  18  Beav.  601,  8  De  O.  M. 
IQ.38. 

To  ezclnde  from  a  church  one  not  duly  chosen  as  its  pastor,  hut  who  with 
the  aid  of  a  minority  persisted  in  preaching  there  and  in  locking  out  the  right- 
ful trustees,  Perry  v.  8hipway,  4  De  O.  &  J.  853. 

To  prevent  the  trustees  from  excluding  the  minister  from  the  parsonage, 
Ward  v.  HipweU,  8  Jur.  (N.  S.)  666  ;  Spurgin  v.  While,  2  Qiff.  478. 

To  enjoin  an  illegal  dismissal  of  a  pastor,  Dangars  v.  Rivaz,  28  Beav.  233, 
33  Beav.  621;  see,  also,  Atty.-Qen.  v.  Litchfield,  5  Ves.825;  Carter  v.  Oropley, 
8  De  Q.  M.  A  O.  680. 

To  restrain  a  minister  from  occupying  the  pulpit  and  preaching  in  a  church. 
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defendants,  by  their  answer,  assert  their  loyalty  to  the  Methodist 
Episcopal  Church  in  all  respects,  and  their  willingness  to  obey 
its  rules,  regulations  and  discipline,  so  far  as  they  comport  with 
their  legal  obligations,  as  they  understand  them,  under  the  before- 
mentioned  deed  of  trust,  and  allege  that  their  action  in  closing 
the  church  against  Dr.  Whitecar  is  in  accordance  with  the 
expressed  wishes  and  determination  of  the  majority  of  the  mem- 
bers of  the  church,  and  because  they  are  of  opinion  that  the 
welfare  of  the  church  demands  that  he  should  not  be  its  pastor. 
On  the  argument  of  this  motion  it  was  stated  in  behalf  of  the 
defendants,  and  it  is  so  averred  in  the  answer,  that  their  action  in 
closing  the  church  was  due  to  the  fact  that  in  view  of  the  trust 
in  the  deed  for  the  land  on  which  the  church  edifice  is  built,  they 
considered  it  their  duty  to  obey  the  wishes  of  the  majority  of  the 
members  of  the  church  as  to  who  should  officiate  as  its  settled 
pastor,  notwithstanding  those  wishes  may  be  in  conflict  with  the 
rules,  regulations  and  discipline  of  the  Methodist  Episcopal 
Church.  This  view,  however,  is  entirely  erroneous.  Not  only 
so,  but  there  is,  in  fact,  no  ground  whatever  for  assuming  that, 
by  reason  of  anything  iu  the  deed,  they  are  under  any  obligation 
different  from  that  which  would  devolve  upon  them  merely  as 

contrary  to  the  rules  and  discipline  of  the  church,  although  the  majority  of  the 
congregation  approved,  Sarver's  Appeal,  81*  Pa.  St.  183 ;  Trustees  v.  Stewart, 
4*  M.  81 ;  Hale  v.  Everett,  53  N.  1L  9. 

To  remove  church  trustees  who  were  perverting  or  diverting  the  original 
trusts  thereof,  Kinskern  v.  Lutheran  Church,  1  Sand/.  Ch.  430 ;  AU\. 
Ben.  v.  Pearson,  3  Mer.  352,  7  Sim.  290;  FLU  v.  Field,  9  Wend.  394 
Shore  v.  Wilson,  9  CI.  &  Fin.  355;  Cass's  Appeal,  73  Pa.  St  39;  Lutheran 
Church  v.  Gristgan,  84  Wis.  328;  Kisor's  Appeal,  02  Pa.  St.  £?8;  First  Church 
▼.  Filkins,  8  T.  &  C  (N.  Y.)  279;  Reformed  Sxiety  v.  Draper,  97  Mass.  340; 
Baptist  Congregation  v.  Scannel,  8  Grant's  Cos.  48 ;  Bartholomew  v.  Lutheran 
Congregation,  35  Ohio  St.  567.    See  Hullman  v.  Tloncomp,  5  Ohio  St.  237. 

Where  the  articles  of  incorporation  provided  that  the  trustees  should  admit 
all  evangelical  ministers  of  other  churches  "at  any  time  the  Methodists  are 
not  using  the  house  themselves,"  and  certain  "Seventh-Day  Adventists"  per- 
sisted in  their  right  to  use  the  building,  they  were  attached  for  contempt! 
State  v.  Baldwin,  57  Iowa  266. 

An  injunction  was  refused  in  the  following  insiances: 

Where  the  congregation  was  independent,  or  not  connected  with  any  par* 
ticular  denomination,  Trustees  v.  Proctor,  66  11L  11;  Calkin*  v.  Cheney,  9$ 
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trustees  of  the  church,  had  the  deed  been  made  directly  to  the 
corporation  and  expressed  no  trust.  The  deed,  as  before  stated, 
was  made  not  to  the  corporation,  but  to  certain  persons  who,  at 
the  date  of  the  conveyance,  were  the  trustees  of  the  church.  It 
conveys  the  property  to  them  with  the  addition  of  trustees  of  the 
Methodist  Episcopal  Church  at  Moorestown,  in  the  county  of 
Burlington  and  state  of  New  Jersey  after  their  names,  in  trust 
for  that  church,  and  the  only  proper  use  and  behoof  of  the  mem- 
bers thereof.  Neither  the  defendants  nor  any  of  them  are  parties 
to  that  deed,  and  neither  they  nor  any  of  them  claim  by  descent, 
grant  or  devise  from  the  grantees  therein.  They  are  merely 
trustees  of  the  corporation,  elected  in  February,  1882.  Neither 
the  legal  nor  the  equitable  title  to  the  property  is  in  them.  The 
latter  title  is  in  the  corporation,  and  they  merely  represent  the 
corporation  as  trustees  holding  the  title  of  the  corporation  on  a 
simple  trust  which  makes  them  bare  depositaries  of  the  title. 
Morgan  v.  Hose,  7  C.  E.  Or.  583.  And  the  case  would  not  be 
different  if  they  held  the  legal  title  under  the  deed.  But  they 
do  not  hold  that  title.  By  the  act  of  incorporation  the  trustees 
did  no£  acquire  the  authority  which  they  claim  to  close  thr 
church  building  at  their  discretion.    Morgan  v.  Rose,  ubi  sup. 

IlL  463;  Smith  v.  Nelson,  18  Vt.  511;  African  Church  v.  Clark,  36  La.  Ann. 
383;  Cooper  v.  Cordon,  L  R.  (8  Eq.)  349;  Perry  v.  Shipway,  1  Qiff.  1;  4  De 
0.  A  J.  853;  Lucas  v.  Que,  9  Bush  397;  Qrosvenor  v.  Society,  118  Mass.  78. 

Where  the  pastor  withdrew  from  the  synod  with  which  the  church  was  con- 
nected, attached  himself  to  another,  and  in  trod  need  into  the  service  practices 
not  approved  by  the  former  synod,  Lutheran  Church  v.  Maschop,  3  Stock.  57. 
See  Isham  v.  Dunkirk,  63  How.  Pr.  465;  Dressen  v.  Bramier,  56  Iowa  756. 

Where  an  incumbent  refused  to  allow  the  complainant,  an  attendant  at  an 
Episcopal  church  and  one  of  the  lay  members  of  the  synod,  to  partake  of  the 
communion ;  and  to  prevent  his  threatened  suspension  or  excommunication, 
Dwmret  v.  Forneri,  35  Grants  Ch.  199. 

Where  the  minister  of  an  independent  church,  who  was  only  entitled  to  the 
voluntary  contributions  of  the  congregation,  was  dismissed,  Porter  v.  Clark, 
3  Sis*.  530. 

An  action  at  law  may  be  sustained  by  a  minister  illegally  barred  out  of  hie 
church,  Lynd  v.  Mensits,  4  Vr.  163;  Sk  George's  Church  v.  OsugU,  1  Hasmaj 
630. 

Whether  certiorari  will  lie  to  remove  an  election  of  a  minister,  Ex  parte  Beck 
tPugsley66. 
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Nor  have  they  power,  under  the  discipline  of  the  church,  to 
close  it  against  the  duly~ap|>ointed  preacher,  though  a  majority 
of  the  members  are  desirous  that  they  should  do  so.  Nor  have 
they  such  power  under  the  trust  in  the  deed.  The  trust  is  that 
the  grantees  therein  named,  and  the  survivors  of  them,  their  suc- 
cessors and  assigns,  will  hold  the  property  for  the  only  proper 
use  and  behoof  of  the  members  of  the  Methodist  Episcopal 
Church  at  Moorestown,  their  successors  and  assigns,  forever.  It 
is  admitted  that  that  church  was  organized  under  the  rules,  regu- 
lations and  discipline  prescribed  by  the  General  Conference  of 
the  Methodist  Episcopal  Church  of  the  United  States,  and  it  is 
not  denied  that  it  has  been  so  ever  since.  It  was  incorporated  in 
1815,  now  nearly  seventy  years  ago.  The  very  name  of  the  cor- 
poration indicates  its  character  and  connection.  As  a  Methodist 
Episcopal  Church  it  is  subject  to  those  rules,  regulations  and 
discipline.  It  is  not  alleged  that  the  appointment  of  the  preacher 
was  unauthorized  or  irregular,  but  that  a  majority  of  the  mem- 
bers of  the  church  desire  that  the  preacher  appointed  shall  not 
be  permitted  to  act  as  the  pastor  of  the  church — to  discharge  the 
duties  of  the  place  to  which  he  has  been  duly  appointed.  It  is 
not  claimed  that  there  is  any  warrant  in  the  discipline  of  the 
church  for  the  action  of  the  trustees,  nor  that  the  discipline  pro- 
vides that  the  wishes  of  the  majority  of  the  members  shall  de- 

Mandamus  will  not  lie  to  compel  an  archbishop  to  examine  a  candidate  foi 
orders,  who  has  been  nominated  by  a  parish  vicar,  Rex  v.  Archbishop  of  DiMm, 
ilc.  &  Nap.  *U. 

After  a  minister  has  been  deposed  by  the  church  tribunals,  the  courts  of 
aw  cannot  interfere  to  protect  his  right  to  preach  or  to  the  emoluments  of  his 
^lacf  tnless  he  has  been  unlawfully  deprived  of  some  civil  rights,  Chase  v 
Cheney,  58  Til.  509;  Walker  v.  Wainwright,  16  Barb.  486;  Runkel  v.  Wine 
muller,  4  Harr.  &  MclL  429  ;  Union  Church  v.  Sanders,  1  Hoist.  :00  ;  Brosm 
v.  Renter,  1  Harr.  &  Johns.  551 ;  Dutch  Church  v.  Bradford \  8  Cow.  457 ;  sec 
Connitt  v.  Reformed  Church,  4  Lans.  339 ',  54  N.  Y.  551;  Trustees  v.  Seaford,  1 
Dev.  Eq.  457 ;  Forbes  v.  Eden,  L.  R  (1  Sc.  App.)  568;  OHara  v.  Stack,  90 
Pa.  St.  477;  Ferguson  v.  Earl  of  KinnotU,  9  CI.  &  Fin.  251 ;  Bouldin  v.  Ale* 
ander,  15  Wall.  131. 

After  deposition,  a  clergyman  may  be  required  to  surrender  or  convey 
church  property  in  his  possession,  Sanson  v.  Mitchell,  6  QranVs  Ch.  58$ , 
Bradbury  v.  Birchmore,  117  Mats,  569;  Chatard  v.  C  Donovan,  80  Ina\  40.— 
Rcp. 
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termine  whether  the  preacher  appointee]  to  the  charge  shall  act 
as  such  or  not.  If  the  church  belongs  to  the  Methodist  Episco- 
pal connection,  as  it  is  admitted  it  does,  there  is  no  warrant  of 
law,  discipline  or  usage  for  the  acts  of  the  defendants.  What  is 
known  as  the  itinerancy  of  the  preachers  and  the  absolute  power 
of  the  bishops  over  the  appointments  of  the  preachers  to  the 
churches,  is  part  of  the  discipline. 

Chief-Justice  Gibson  said,  in  Commonwealth  v.  Cornish,  13 
Pa.  St.  288,  290,  that  in  the  Methodist  Episcopal  Church  in 
England  and  America  the  election  and  ordination  of  the  priest- 
hood by  the  general  or  annual  conference,  the  ordination  of  them 
by  laying  on  of  hands  by  a  bishop  and  elders,  and  fixing  of  their 
appointments  by  the  bishop,  are  cardinal  points,  the  last  of  them 
a  distinctive  one.  He  adds  that  it  is  the  rock  on  which  the 
church  is  founded  and  on  which  it  has  prospered.  Remove  the 
church  from  it,  he  says,  and  it  ceases  to  be  method istic;  and  he 
also  says  that  the  election  and  ordination  of  elders,  and  the  fixing 
of  their  appointments,  are  regulated  by  articles  which  are  funda- 
mental. Said  Judge  Edmonds,  in  the  case  of  People  v.  Steele,  2 
Barb.  397,  4,13:  "I  am  irresistibly  conducted  to  the  conclusion 
that  the  itinerancy  of  the  priesthood,  enforced  by  the  power  of 
the  episcopacy,  is  now  and  for  more  than  a  century  has  been  the 
well-established  practice  of  this  church,  is  clearly  defined  in  the 
doctrines  and  discipline/  and  has  been  again  and  again  under- 
standingly  and  advisedly  justified  and  defended  by  the  highest 
ecclesiastical  tribunal  known  in  its  constitution."  In  the  ease 
last  cited,  which  is  the  leading  case  on  (he  subject,  and  which 
in  its  circumstances  was  substantially  identical  with  this,  the  very 
question  presented  here  as  to  the  right  of  the  trustees  of  a  Met  ho- 
list  Episcopal  Church  to  exclude  the  bishop's  appointee  was  judi- 
cially decided  against  the  trustees.  There,  as  here,  the  trustees 
claimed  to  be  supported  in  their  action  by  the  majority  of  the 
members  of  the  church.  See,  also,  Brunnenmeyer  v.  Buhre,  32 
111.  183. 

But  it  is  urged  by  the  defendants  that  according  to  the  prac- 
tice of  this  court  there  should  be  no  mandatory  injunction  in  this 
case  before  the  final  decision  of  the  cause.     On  the  filing  of  the 
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bill  an  injunction  was  granted,  but  it  was  not  mandatory  in  its 
character.  It  indicated  that  in  the  judgment  of  the  court,  on  the 
case  made  by  the  bill,  the  defendants  ought  to  be  restrained  from 
closing  the  church  building  against  the  preacher  and  the  church 
It  did  not,  however,  require  them  to  open  it,  and  they  refused  to 
open  it  under  the  non-mandatory  prohibition.  Their  refusal  was 
not  a  violation  of  the  command  of  the  writ,  and  the  application 
for  an  attachment  against  them  for  contempt  was  therefore  prop- 
erly denied.  The  present  application  was  subsequently  made  to 
me  for  a  mandatory  injunction.  I  thereupon  granted  an  order 
to  show  cause  why  such  an  injunction  should  not  be  granted,  and 
the  defendants  then  put  iu  their  answer.  The  whole  case  is  now 
before  me,  and  the  defendants  have  been  heard  upon  the  appli- 
cation. I  am  of  the  opinion  that  judged  by  their  answer,  and 
assuming  the  truth  of  the  facts  therein- alleged,  they  are  without 
justification  for  the  act  complained  of,  and  I  see  no  reason,  either 
jurisdictional  or  prudential,  for  refusing  the  writ.  While  the 
jurisdiction  of  the  court  to  interfere  by  way  of  mandatory  in- 
junction should  be  exercised  with  the  greatest  possible  caution, 
yet  where  the  right  to  restrain  the  violation  of  which  the  injunc- 
tion is  asked  for  is  clearly  made  out,  and  there  is  a  present  want 
of  the  use  of  that  right,  the  court  should  not  hesitate.  The  court 
is  always  very  reluctant  to  grant  a  mandatory  injunction  on  an 
interlocutory  application,  but  where  extreme  or  very  serious  dam- 
age would  ensue  from  withholding  it,  as  in  cases  of  interference 
with  easements  or  other  cases  demanding  immediate  relief,  it  will 
be  granted.  Joyce  Prin.  lnj.  67 ;  Rogers  Locomotive  Works  v. 
Erie  R.  R.  Co.,6  C.  E.  Or.  879;  Thropp  v.  Field,  11  C.  E.  Or. 
82;  Longwood  Valley  R.  R.  Co.  v.  Baker,  12  C.  E.  Or.  166.  In 
this  case  it  is  not  reasonable,  under  the  circumstances,  to  permit 
the  defendants  to  deprive  the  church  of  the  use  of  the  edifice 
until  the  final  hearing.  The  property  is  held  by  the  defendants 
on  a  bimple  trust,  and  they  are  unwarrantably  withholding  the 
use  of  it  from  those  for  whose  use  they  hold  it.  They  have  been 
heard  and  their  defence  fully  laid  before  the  court  and  considered. 
There  will  be  an  injunction  commanding  them  to  desist  and  re- 
frain from  continuing  to  keep  the  church  closed  at  such  times  as 
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to  prevent  the  preacher,  Dr.  Whitecar,  and  the  members  of  the 
church  from  using  it  for  the  purposes  of  religious  worship  and 
church  business. 


Long  Dock  Company 

v. 

Maboaret  £.  Bentley  et  ah 

1.  Equity  only  interfere?  with  an  action  at  law  where  there  are  equitable 
circumstances  which  render  it  unjust,  as  against  the  defendant  at  law,  that  the 
•nit  should  proceed. 

2.  Held,  in  this  case,  that  it  constitutes  no  ground  for  such  interference  that 
the  plain tiffi  have  no  right  to  bring  the  action  at  law ;  nor  that,  if  they  re- 
cover, they  will  hold  the  damages  in  trust,  in  part  for  the  defendants  at  law ; 
nor  that  the  defendants  at  law  should  be  allowed  to  retain  so  much  of  the 
damages  recovered  as  would  be  payable  to  them  as  one  of  the  cestui*  que  trust; 
oor  that  there  has  been  no  breach  of  the  covenant  which  is  the  basis  of  the 
action;  nor  that  if  there  has  been  such  breach,  equity  ought  to  relieve 
against  U. 

Bill  for  relief.     Motion  for  preliminary  injunction* 

Messrs.  C.  &  R.  Wayne  Parker,  for  complainants. 

The  Chancellor. 

The  bill  states  that  a  conveyance  of  certain  land,  held  by  the 
grantors  in  trust  for  themselves  and  others,  was  made  by  Peter 
Bentley  and  Moses  Taylor  and  their  wives  to  the  complainant; 
that  Messrs.  Bentley  and  Taylor  were  trustees  and  conveyed  as 
such,  though  not  expressly ;  that  the  complainant  was  one  of  the 
testuis  que  trust ;  that  the  deed  contained  a  covenant  on  the  part  of 
the  grantee,  which  was  made  with  the  parties  of  the  first  part  in 
the  deed,  the  grantors,  Messrs.  Bentley  and  Taylor  and  their 
wives;  that  Messrs.  Bentley  and  Taylor  are  dead,  and  that  their 
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wives  are  now  seeking  by  suit  at  law  to  recover  damages  for  an 
alleged  breach  of  the  covenant.  The  claim  to  a  preliminary  in- 
junction is  based  on  three  grounds;  one  is  that  the  widows  of 
the  grantors  are  not  trustees,  and  therefore  ought  not  to  be  per 
milted  to  prosecute  the  suit;  another  is  that  the  complainant 
here,  which  is  the  defendant  in  the  suit  at  law,  is  one  of  the 
oestuis  que  trust,  and  so  entitled  to  part  of  the  damages  which 
may  be  recovered;  and  the  other  is,  that  the  alleged  ground  of 
forfeiture  is  not  such  as  to  justify  suit,  aud  if  it  is,  it  is  one  of 
the  kind  against  which  equity  will  relieve. 

The  widows  of  the  grantors  can  maintain  the  action  at  law. 
If  not,  the  complainant  has  no  reason  for  coming  here.  If  they 
can  maintain  the  action  and  recover  damages,  they  will  hold 
them  a3  trustees  on  the  same  trust  on  which  their  husbands 
wculd  have  held  them  if  they  had  sued,  and  if  necessary,  equity 
will  compel  them  to  recognize  and  execute  that  trust.  The  com- 
plainant will  not,  if  it  should  appear  to  be  inequitable,  be  com- 
pelled to  pay  all  the  damages  which  may  be  recovered,  but  will 
be  allowed  in  equity  to  retain  so  much  as  would  be  its  share  as 
one  of  the  oestuis  que  trust.  If  the  alleged  forfeiture  is  not  one 
in  fact,  the  court  of  law  will  so  determine,  and  that  question 
ought  to  be  determined  there.  If  it  be  one  in  fact,  and  equity 
ought  to  relieve  against  it,  relief  can  be  given  as  well  after  judg- 
ment as  before.  Equity  only  interferes  with  an  action  at  law 
where  there  are  equitable  circumstances  which  render  it  unjust  as 
against  the  defendant  at  law,  that  the  suit  should  proceed. 
Joyce  PHn.  lnj.  52.  It  seems  to  me  that  interference  by  this 
court  would  be  unwarranted  or  premature,  to  say  the  least  oi  it 
A  preliminary  injunction  is  therefore  denied. 
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Cornelius  H.  Jaoobub 
Habriet  E.  Jaoobu8  et  aL 

1.  Before  an  order  for  the  distribution  of  the  proceeds  of  a  mortgage  had 
been  made,  one  of  the  distributees  died  intestate,  and  soon  afterwards  one  of 
the  decedent's  children  applied  for  his  share  of  decedent's  portion,  bat  the 
executor,  who  had  charge  of  the  fund,  refused  to  pay  him,  or  any  one  except 
decedent's  administrator.  Pending  the  appointment  of  such  administrator  he 
deposited  the  rand  in  a  bank,  in  the  name  of  himself,  adding,  "  Estate  of  Has- 
sel  GL  Jacobus,"  his  testator.  The  bank  was  then  in  excellent  standing,  but 
failed  before  an  administrator  had  been  appointed. — Held,  that  the  executor 
was  not  liable  for  the  loss  of  the  funds. 

2.  Held,  alao,  that  the  money  which  was  part  of  the  proceeds  of  the  sale  of 
land  in  partition,  in  which  the  intestate  had  an  interest,  and  which  was  in- 
vested on  bond  and  mortgage  to  answer  a  charge  on  the  property,  was  personal 
and  not  real  estate,  the  intestate's  interest  therein  being  a  vested  one. 


In  partition.  On  petitions  of  the  heirs-at-law  and  the  ad- 
ministrator of  Catharine  Hedden,  deceased,  and  answer  thereto 

J£r.  C.  O.  Garrison,  for  petitioners. 

Mr.  R.  Wayne  Parker,  for  respondent 

The  Chancellor. 

The  children  of  Hassel  C.  Jacobus,  deceased,  being  the  owners 
in  fee  by  devise  under  his  will  of  certain  real  estate  in  this  state, 
subject  to  a  charge  for  the  support  &c.  of  a  blind  relative,  John 
J.  Jacobus,  one  of  them,  Cornelius  H.  Jacobus  brought  this  suit 
in  1873  for  partition  of  the  property.  The  result  was  that  the 
property  was  sold  under  the  order  of  this  court,  free  of  the  charge, 
and  $6000  of  the  proceeds  of  the  sale  invested  on  bond  and 
mortgage  to  the  chancellor,  to  provide  for  the  support  &c.  of 
the  beneficiary  under  the  charge.  The  rest  of  the  net  proceeds 
was  divided  among  the  devisees  in  fee,  each  of  whom,  including 
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Catharine  Hedden,  received  his  or  her  share  thereof.  John  J. 
Jacobus  died  March  1st,  1881.  On  the  5th  of  April  following, 
Benjamin  Roome,  the  surviving  executor  of  Hassel  C.  Jacobus, 
filed  his  petition  in  this  suit,  stating  the  death  of  John  J.  Jacobus, 
and  that  the  mortgagor  was  ready  to  pay  off  the  mortgage.  On 
the  same  day  an  order  was  made  directing  him  to  receive  the 
money,  and  account,  before  a  master  named  in  the  order,  for  his 
disbursements  for  the  support  &c.  of  John  J.  Jacobus.  The 
master  reported  and  another  order  was  made  on  the  25th  of  the 
same  month  of  April,  directing  Mr.  Roome  to  distribute  the 
amount  remaining  in  his  hands,  after  deducting  his  taxed  costs, 
among  the  persons  entitled  thereto,  one  of  whom  was  Catharine 
Hedden.  When  he  filed  his  petition,  Mr.  Roome,  as  appears  by 
his  deposition,  supposed  her  to  be  alive,  but  a  few  days  afterwards 
learned,  on  inquiring  of  her  sister,  that  she  was  dead.  The  fact 
of  her  death,  however,  does  not  seem  to  have  been  noticed  in  the 
proceedings,  and  the  order  of  distribution  directs  payment  of  her 
share  to  her.  He  requested  her  sister  to  communicate  with  Mrs. 
Hedden's  family,  and  she  did  so.  In  September  one  of  Mrs. 
Hedden's  children  came  to  him  and  asked  for  his  share  of  the 
money.  Mr.  Roome  expressed  his  willingness  to  pay  to  the 
proper  person,  and  stated  that  he  thought  he  could  not  safely 
pay  any  one  except  an  administrator  of  Mrs.  Hedden's  estate. 
He  de|)osited  the  money  in  the  Mechanics  National  Bank  at 
Newark  very  soon  after  it  came  to  his  hands.  The  deposit  was 
in  the  name  of  "  Benjamin  Roome,  estate  of  Hassel  C.  Jacobus." 
The  bank  failed  October  29th,  1881.  After  the  failure,  Bowman 
8.  Cox,  the  husband  of  the  daughter  of  Mrs.  Hedden,  who  had 

Note  — A  trustee  who  deposits  money  of  the  trust  in  his  name  as  trustee, 
in  a  bank  then  in  good  credit,  is  not  liable  for  the  loss  of  the  funds  by  the 
subsequent  failure  of  the  bank,  3  Wms.  on  Exrs.  [1818] ;  France  v.  Wood*, 
Tamlyn  172 ;  Johnson  v.  Newton,  11  Hare  160;  Fitzsimons  ▼.  FitMsimons,  1 
Rich.  {N.  S.)  400;  Whitney  v.  Peddicord,  63  IU.  252;  Ports  Estate,  Myrick 
230 ;  see  Shipley  v.  Wood,  4  Md.  493  /  Livermore  v.  Wortman,  25  Hun  341 , 
Springer  v.  Oliver,  21  Qa.  517.  Otherwise,  if  deposited  in  his  own  name,  or 
where  no  necessity  for  such  deposit  existed,  S  Wms.  on  Exrs.  [1818]  ;  Staf- 
ford? $  Que,  11  Barb.  353;  Jenkins  v.  Waller,  8  QUI  &  J.  218;  Com.  v.  Me- 
Alider,  28  Pa.  St.  480,  SO  Pa.  St.  536;  Darke  v.  Martin,  1  Beav.  525  ;  DUmar 
f   Boyle,  53  Ala.  169;  Mason  v.  WhiUhorne,  2  Ooldw.  242;  Crane  v.  Moses,  13 
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taken  out  letters  of  administration  on  Mra.  Hedden's  estate  (bu( 
did  not  do  so  until  after  the  bank  failed),  applied  to  Mr.  Roome 
for  the  money.  The  latter  was  willing  to  turn  over  to  him  the 
dividends  payable  by  the  receiver  of  the  bank  on  the  deposit,  but 
the  administrator  declined  to  receive  them,  and  demanded  the 
payment  of  the  full  amount  of  the  share.  Mr.  Roome  then  paid 
the  dividends  into  court.  The  present  application  is  by  the 
heirs-at  law  and  administrator,  respectively,  each  asking  for  an 
order  requiring  him  to  pay  the  full  amount  of  the  share  to  them 
or  him. 

The  heirs-at- law  insist  that  they  are  entitled  to  the  money  and 
that  Mr.  Roome  is  bound  to  answer  to  them  for  the  full  amount, 
because,  as  they  insist,  he  was  not  justified  in  withholding  pay- 
ment from  them,  on  the  ground  that  the  share  was  personal  prop- 
erty and  consequently  payable  only  to  the  personal  representative 
of  Mrs.  Heddeu,  and  that  having  unjustifiably  withheld  it  until 
after  the  bank  failed,  he  must  bear  the  loss.  They  insist  that  the 
share  was,  at  the  death  of  John  J.  Jacobus,  real  estate  in  equity. 
If  it  was  personal  they  have,  of  course,  no  claim  to  it.  Mrs. 
Hedden,  as  before  stated,  received  her  share  of  the  proceeds  of 
the  sale  in  partition,  except  the  $6000  invested  on  bond  and 
mortgage.  When  the  proceedings  in  partition  took  place  she  was 
a  widow  and  never  remarried.  She  died  in  1879.  There  is  no 
ground  for  holding  that  her  share  of  the  $6000  investment  con- 
tinued to  be  real  estate  up  to  the  time  of  her  death.  The  equi 
table  rule  on  the  subject  applicable  to  cases  where  the  person  en 
titled  to  a  share  of  real  property  sold  in  partition  is  a  minor  oi 
of  unsound  mind,  does  not  apply  to  a  person  who  is  sui  juris. 

S.  C.  561;  Twitty  y.  Houur,  7  Rich.  (N.  S.)  163;  William*  v.  Williams,  66 
Wis.  ZOO  ;  or,  in  case  of  subsequent  neglect  of  the  trustee,  Challen  v.  Shippam, 
4  Hart  555;  Wood  v.  Myrick,  17  Minn.  408;  Willeford  v.  Watson,  12  Heitk. 
476 ;  Baskin  v.  Batten,  4  Lorn.  90 ;  see  Goodwin  v.  American  Bank,  4&  Conn. 
650.  Trustees  are  not  responsible  for  the  loss  of  the  trust  fund  by  robbery, 
Motley  v.  MorUy,  S  Ch.  Gas.  S;  Jones  v.  Lewis,  $  Ves.  Sr.  *40  ;  SeaweU 
i.  Greenway,  t*  Tex.  691;  Stevens  v.  Gage,  55  N.  B.  175;  Ncwsom  v. 
ThonUon,  66  Ala.  Sll ;  Furman  v.  Coe,  1  Cut.  Cos.  96;  State  v.  Meagher,  44 
Mo.  356;  Fudge  v.  Dwrn,  51  Mo.  t64  ;  McKnight  v.  McKnight,  10  Rich.  Eq. 
157;  Carpenter  v.  Carpenter,  12  R  1.  544  ;  McQtbe  v.  Fmoler.  U  N.  Y.  314 . 
see  BartUU  v.  Hamilton,  46  Me.  43~>  ;   United  States  v.  Thomas,  15   Wall   337; 
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The  reason  for  its  application  in  the  one  case  is  not  found  in  the 
other.  There  is  no  statutory  provision  on  the  subject.  Mis. 
Hodden,  at  any  time  during  her  life  after  the  investment,  might 
have  ifcpoaed  of  her  interest,  which  was  a  vested  one,  in  the 
money  invested.  When  she  died,  her  interest  in  that  money  was 
personal  property,  and  the  fact  that  the  money  which  constituted 
the  fund  was  derived  from  the  sale  of  her  real  estate  would  not 
change  its  character.  Her  heirs-at-  law,  therefore,  had  no  claim  to  it. 
When  the  administrator  applied  for  it,  the  loss  by  the  failure  of  the 
bank  had  occurred.  Under  the  circumstances,  Mr.  Boome  was 
justified  in  depositing  the  money  in  the  bank  to  await  the  de- 
mand of  a  duly  qualified  recipient.  The  delay  in  taking  out 
letters  and  making  the  demand  was  in  nowise  attributable  to  him. 
The  bank,  when  he  made  the  deposit,  and  up  to  the  day  of  its 
failure,  was  in  the  very  best  credit,  and  its  failure  was  a  most 
remarkable  and  memorable  surprise  to  the  entire  business  com- 
munity. He  deposited  the  money,  not  in  his  own  name,  but  as 
trust  funds.  Though  he  did  not  make  deposit  in  his  name  as 
executor,  he  made  it  in  such  manuer  as  to  indicate  the  character 
of  the  fund — that  it  was  not  his  own,  but  held  by  him  in  trust. 
His  conduct  does  not  appear  to  have  been  either  obstructive  or 
dilatory.  The  administrator  is  entitled  to  receive  the  money  in 
court  after  paying  Mr.  Koome  his  costs  of  this  application  oat 
of  the  fund  ;  and  he  is  entitled  also  to  an  assignment  from  Mr. 
Roome  of  all  claim  against  the  bank  or  its  assets  on  account  of 
the  deposit. 

McEachron  v.  Xew  Providence^  6  Vr.  528;  Musty  v.  Shaiiuck,  1  Dm.  SSS; 
Hennepin  v.  Jon*,  IS  Minn.  199;  or  by  death,  MikeU  v.  MiUU,  5  BkL  Eq. 
220;  Secondo  Basic's  Oue,  2  Ashm.  437;  SmUh  v.  Rosser,  37  On.  SSS;  see 
Wel.b*  v.  Bellinger,  2  Dctauu.  4S2  ;  or  by  fire,  Bailey  v.  Goxdd,  4  Y.  &  C.  221; 
Dortch  v.  Derrick,  71  X.  C.  224;  see  Rubottom  v.  Morrow,  24  Ind.  202;  CSdbeH- 
mv.Cbz.fS'  Minn.  309;  JViggin  v.  Svctt,  6  Mete  194  ;  EagUv.  Bmmctt,  4  Bradf. 
117;  Fry  v.  Fry,  27  Bear.  146;  Aldridgt  v.  McClelland,  9  Stem.  Bq.  288; 
Tutile  v.  Robinson,  33  X.  H.  104;  Oolbmrn  v.  Lansing,  46  Barb.  37;  Herksmw 
v.  Rice,  27  X.  Y.  163  ;  Lawson  v.  Orookskank,  2  Ck.  Ckam.  {Can.)  426;  or  by 
low  at  «ea,  Johnson's  Que,  11  Pkila,  83;  or  act  of  the  law,  Melniomr. 
bUton,  35  Go.  94;   William*  v.  Campbell,  46  Mm.  57.— Rep. 
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Margaret  Hoxsey,  executrix  Ao, 

v. 

Margaret  Hoxsey  etal. 

1.  Where  the  language  of  a  testator  shows  a  clear  intent  to  devise  the  fee  of 
his  lands  to  his  wife,  words  of  recommendation  or  suggestion  or  advice  as  to 
the  management  or  occupation  thereof  by  the  family,  contained  in  other 
clauses,  will  not  limit  her  estate. 

2.  Where  the  first  taker  of  an  interest  in  lands  has  an  absolute  estate  therein, 
a  limitation  over,  by  way  of  executory  devise,  is  void. 


On  bill  for  construction  of  will. 

Mr.  J.  8.  Barkalow,  for  complainant. 

Mr.  8.  TutUe,  for  defendants. 

The  Chancellor. 

The  will  of  the  late  Thomas  D.  Hoxsey  is  as  follows  t 

"  After  the  payment  of  my  just  debts,  I  give  and  bequeath  unto  my  beloved 
wife,  Margaret,  all  my  estate,  real  and  personal,  wheresoever  situate,  for  her 
use  and  enjoyment  during  the  term  of  her  natural  life,  and  after  her  death  it 
is  my  wish,  unless  she  shall  have  earlier  divided  the  same  or  disposed  of  it 
by  will,  that  the  same  shall  be  equally  divided  among  my  children,  part  and 
part  alike.  Provided,  however,  that  it  is  my  wish  that  any  essential  advance 
made  by  me  to  any  one  or  more  of  my  children  in  my  lifetime  should  be  first 
deducted  from  the  share  of  the  child  having  such  advance.  It  is  my  wish  that 
my  wife  should  sell  and  dispose  in  her  lifetime  of  just  so  much  of  the  real 
estate  that  I  may  die  seised  of  as  may  be  necessary  to  pay  debts  and  to  raise 
the  necessary  means  on  which  she  and  my  children,  who  may  choose  to  make 
a  home  with  her,  may  economically  and  plainly  live  and  no  more,  though  that 
b  a  matter  of  discretion  with  her  and  my  children,  who,  I  hope,  will  seriously 
and  carefully  advise  her.  It  is  my  wish  that  my  whole  family,  so  long  as 
they  may  remain  single  and  so  much  longer  as  it  may  be  found  convenient, 
should  live  at  our  house  at  Haledon,  which  I  greatly  desire  shall  be  kept  and 
held  so  long  as  it  can  be  kept,  and  that  it  shall  be  kept  as  the  home  of  all  my 
family  and  for  that  end,  trusting  to  the  love  and  affection  of  my  wife  for  her 
tunily  and  the  care  and  discretion  of  my  family,  which,  I  hope,  may  be  care- 
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folly  given  her,  I  have  by  this,  ray  last  will,  willed  to  my  wife  all  my  estate, 
both  real  and  personal,  to  her  and  her  heirs  and  assigns  forever,  nntrammeled 
by  any  restrictions  and  conditions,  and  only  controlled  in  the  manner  of  man- 
aging the  same,  as  far  as  my  wishes  above  expressed  mav  control  her  in  th« 
manner  of  disposing  of  the  same." 

The  question  presented  for  decision  is,  What  is  the  estate  of  the 
testator's  widow,  under  the  will,  in  the  property  left  by  her  hus- 
band ?  He  gives  her  all  his  estate,  real  and  personal.  Though  he 
adds  that  the  gift  is  for  her  use  and  enjoyment  during  her  life, 
and  that  it  is  his  wish  that  after  her  death,  unless  she  should 
have  divided  or  disposed  of  the  property  by  will,  it  shall  be 
equally  divided  among  his  children.  That  is  not  intended  as  a 
limitation  of  her  estate  to  a  life  interest,  with  a  gift  in  remainder 
>>  the  children.  It  is  not  declaratory  of  her  interest,  but,  at 
appears  by  the  subsequent  part  of  the  will,  is  a  mere  expression 
of  his  wishes,  and  was  not  intended  to  be  obligatory  on  her  in 
any  way,  or  to  bind  or  affect  her  or  the  property.  He  not  only 
gives  her,  expressly,  power  to  sell  and  dispose  of  the  property  in 
her  lifetime,  and  recognizes  her  power  to  divide  it  or  to  dispose 
of  it  by  will,  which  alone  would  be  quite  enough  to  establish  his 
intention  to  give  her  absolute  property  in  it,  but  he  expressly 
declares  his  intention  to  give  her  absolute  ownership  of  the  per- 
sonal property  and  an  absolute  estate  in  fee  in  the  real. 

« I  have,"  he  says,  "  willed  to  my  wife  all  my  estate,  both  real  and  persona], 
to  her  and  her  heirs  and  assigns  forever,  nntrammeled  by  any  restrictions  and 
[or]  conditions,  and  only  [to  be]  controlled  in  the  manner  of  managing  the 
same  so  far  as  my  wishes  above  expressed  may  control  her  in  the  manner  of 
disposing  of  the  same.'1 

In  other  words,  he  says  it  is  his  intention  that  her  estate  in  the 
property  shall  be  absolute,  and  that  the  expression  of  his  wishes 
in  the  will  as  to  her  management  and  disposition  of  it,  is  to  be  re- 
garded as  merely  advisory.  The  gift  over  to  the  children  is  an 
executory  devise  and  it  is  void.  It  being  his  intention  to  give 
to  his  wife  absolute  property  in  the  estate,  the  limitation  over  is 
inconsistent  with  it.  A  valid  executory  devise  cannot  subsist 
where  there  is  an  absolute  power  of  disposition  in  the  first  taker 
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expressly  given  or  necessarily  implied  by  the  will.  £  Kent  £70  ; 
Ide  v.  Ide,  6  Mass.  600;  Burbank  v.  Whitney,  %±  Pick.  US  ; 
McDonald  v.  Walgrove,  1  Sandf.  Ch.  %H>  ;  Armstrong  v.  Kent, 
/  Zab.  609;  S.  G,  8  Hold.  Ch.  6S7 ;  Annin  v.  Vandoren,  1 
MeCbrt.  1S6. 


Clttub  Paul 
Henrietta  Paul. 


In  a  suit  for  divorce,  evidence  of  defendant's  adultery,  committed  in  a 
brothel,  is  not  to  be  rejected  because  given  by  witnesses  who  are  keepers  of  or 
employed  in  such  resorts,  if  their  testimony  appears  credible  otherwise. 

Bill  for  divorce  from  the  bond  of  marriage.  On  final  hearing 
on  pleadings  and  proofs. 

Mr.  F.  H.  Pilch,  for  complainant 

Mr.  W.  B.  Guild,  Jr.,  for  defendant 

The  Chancellor. 

This  is  a  suit  by  a  husband  against  his  wife  for  divorce,  a  ttn- 
culo,  for  the  cause  of  adultery.  The  parties  were  married  in  this 
state  in  1868.  They  then  and  up  to  and  at  the  time  of  the  com- 
mencement of  this  suit  were  inhabitants  of  this  state.  The 
offence  is  alleged  in  the  bill  to  have  been  committed  with  Wil- 
liam Leach,  in  the  city  of  Newark,  in  this  state,  on  different 
days  in  September  and  October,  1881,  and  at  divers  other  times. 
Up  to  July  in  that  year,  the  parties  lived  together  as  husband 
and  wife  for  about  seven  years,  in  a  "house  in  Mechanic  street  in 
that  city.  In  the  last- mentioned  month  the  complainant  left  the 
defendant  and  ceased  to  live  with  her,  but  she  continued  to  live 
there  until  April,  1882.    The  bill  was  filed  November  2d,  1881, 
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Leach  boarded  in  the  house  with  the  (tarties  while  they  lived 
together,  and  with  the  defendant  afterwards,  at  various  times, 
altogether  for  about  four  years.  He  boarded  there  until  May, 
1881.  When  he  left  he  went  to  the  house  of  Mrs.  Julia  For- 
man,  wife  of  William  Spencer  Forraan,  in  Commerce  street,  in 
Newark,  where  lie  lived,  tending  the  bar  in  Mrs  Forman's 
saloon  there.  He  remained  there  for  about  four  months,  he 
says,  until  Mr.  Forraan's  death. 

The  evidence  shows,  very  clearly,  criminal  intimacy  between 
the  defendant  and  Leach  in  the  summer  and  fall  of  1881.  Mar- 
garet CyNeil,  who  lived  in  the  house  opposite  that  which  was 
then  occupied  by  the  defendant,  swears  that  the  last  of  August 
or  the  first  of  September  in  that  year,  she  saw  Leach  (who,  it 
should  be  remarked,  was  a  married  man,  but  did  not  live  with 
his  family),  put  the  defendant  to  bed  in  the  tatter's  own  house. 
She  says  that  the  defendant  was  at  the  time  so  druuk  she  could 
not  walk.  Richard  O'Neil,  son  of  Margaret,  who  lived  with 
his  mother,  testifies  that  he  saw  Leach  and  the  defendant  in  bed 
together  in  the  defendant's  house,  in  September,  1881.  He  tes- 
tifies also  to  other  conduct  on  the  part  of  Leach  and  the  defend- 
ant there  indicative  of  criminal   intimacy  between   them.     The 

Note. — Except  in  cases  involving  character,  such  as  rape,  critn.  con.,  breach 
of  promise  Ac.,  proof  that  a  witness  was  a  common  prostitute,  offered  to  im- 
peach her  testimony,  is  incompetent,  1  Whvrt.  Evid.  \  562  ;  also,  La  Beau  v. 
People,  33  How.  iV.  66;  34  N.  Y.  223;  Mac  Bride  v.  MacBride,  4  E*p.  24*, 
Southard  v.  Rexford,  6  Cow.  254  ;  Ketchingham  v  State,  6  Wis.  426;  State  v 
Larkin,  11  Nev.  314;  State  v.  Shield*,  £5  Conn.  256;  State  v.  Cjrkle,  16  W.  Va 
74S,  761;  Sidelinger  v.  Bucklin,  64  Me.  371;  Smitkericlc  v  Evan*,  94  Oa.  tfl ; 
see  Com.  v.  Murphy,  14  Mans.  3S7 ;  Indianapolis  R  R.  v.  Anthony,  43  fnd. 
1S3;  People  v.  Blakely  4  Parker  Cr.  Rep.  176;  Bowers  v.  tf  >tc,  20  Ohio  Si. 
542;  Thomas  v.  Duul,  7  C  tfc  P.  310;  Radsdill  v  Stingerlaud,  IS  Minn  380  ; 
Holland  v.  Barne*,  53  Ala.  87  ;  Evan*  v.  Smith,  5  Mon.  36* ;  Anonymous,  I 
Hilt  :S.  C.\  2i  1 ;  Van  1 1  out  en  v.  Var.   Ilouten  (MS\  1  Stew.  Dig  522  >  S13  ; 

2  Taylor's  Evid.  \  1436;  lieg.  v.  Holmes,  L.  R.  [  1  C  ('.)  3J4  ;  Stuie  v.  Morse. 
67  Me.  42S ;  WoiHl  v.  Stole,  W  (/a.  102,  20  i ;  Statv.  v.  Shields,  13  Mo  236; 
Day  v  State,  Id.  422;  State  v  .Tone*,  71  Mo.  500;  Johnson  v.  St'its,  61  Oa. 
305;  Boles  v  SUde,  46  Ala.  204  ;  Ford  v.  Jones,  62  Barb  4*4;  Wright  v. 
Paige,  36  Barb.  438.  Also,  proof  that  the  witness  has  had  a  bastard  child, 
Weathers  v.  Barksdule,  30  Oa.  888;  Morse  v.  Pineo,  4  Vt.  281;  Com,  v.  Moors, 

3  l*kk  194;  TUUon  v.  Bowie?,  8  Me.  163;  Merrman  v.  Slate,  3  Lea  393;  see 
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defendant  admits  that  she  called  on  Leach,  at  Forman's,  at 
various  times  while  he  was  living  there,  but  alleges  (and  so  does 
nej  that  her  object  in  doing  so  was  merely  to  endeavor  to  collect 
from  him  money  which  he  owed  her  for  board  and  room  rent. 
It  seems  very  clear,  however,  from  the  testimony,  that  some  of 
the  visits  were  for  the  purpose  of  illicit  intercourse,  and  that 
such  intercourse  then  took  place  between  them.  It  is  unneces- 
sary to  speak  more  particularly  of  these  occurrences.  If  the 
witnesses  are  to  be  believed,  the  proof  is  overwhelming.  It  is 
objected,  however,  on  the  part  of  the  defendant,  that  the  wit- 
nesses are,  according  to  their  own  admissions,  infamous,  and 
therefore  are  unworthy  of  belief.  It  is  true  they  admit  that 
when  the  transactions  of  which  they  testify  took  place  they  were 
either  keepers  of  houses  of  ill-repute  or  otherwise  engaged  in 
business  in  such  disreputable  places.  But  while  the  testimony 
of  such  witnesses  is  to  be  closely  scrutinized,  credit  is  not  to  be 
withheld  if  the  testimony  otherwise  appears  to  be  worthy  of  con- 
fidence. It  is  quite  obvious  that  the  infamous  transactions  of  the 
visitors  to  brothels  or  places  of  similar  character,  can  rarely  be 
proved  by  any  others  than  those  who  are  engaged  in  the  business 
of  such  resorts,  or  those  who  are  visitors  there.     And  the  testi- 

Atumymous,  37  Miss,  54;,  or  been  guilty  of  adultery,  Dimick  v.  Downs,  8£  11L 
670;  Washburn  v.  Washburn,  5  N.  H.  195;  People  ▼.  Knapp,  4*  Mich.  967. 
See  Eraser  v.  People,  54  Barb.  306. 

A  divorce  was  refused  on  the  testimony  of  an  ignorant  prostitute,  Haute 
f.  Banta,  8  Edw.  Ch.  £95;  State  v.  Cook,  3  W.  0.  L.  (Ohio)  407.  So,  on  the 
uncorroborated  testimony  of  two  prostitutes,  Turner  v.  Turner,  4'  Edw.  Ch.  566; 
or  their  accomplices,  Adams  v.  Adams,  £  C.  E.  Or.  337;  Hume  v.  Scott,  3  A. 
K.  Marsh.  £61 ;  see  State  v.  Parker,  7  La.  Ann.  86;  Cunningham  v.  Suite,  65 
InL  377;  Pence  v.  Dosier,  7  Bush  133.  The  evidence  of  one  employed  to 
»atch  and  detect  a  person  charged  with  adultery  is  competent,  but  of  little 
freight,  Anonymous,  17  Abb.  Pr.  tf ;  Ciocci  v.  Cioeei,  £6  E.  L.  <f  Eq.  604; 
Berry  v.  People,  19  Alb.  L.  J.  336;  77  N.  Y.  688;  Blake  v.  Blake,  70  III.  618; 
0m.  v.  Downing,  4  Chray  £9;  Com.  v.  Graves,  97  Mass.  114;  Wright  v.  State, 
7  Tex.  App.  574;  SL  Charles  v.  CMalley,  18  III.  407  ;  see  Bennett  v.  Waller,  £3 
IIL  97;  and  so  of  a  pimp,  Adams  v.  Adams,  £  C.  E.  Or.  884;  Whitenack  v. 
Whitenaek,  9  Slew.  Eq.  474;  or  the  keeper  of  a  house  of  ill-fame,  the  landlord 
who  rents  it  for  that  purpose  and  the  person  who  furnishes  it,  Hewitt  ▼.  Morris, 
l£  Jones  <fc  Spen.  557.  As  to  a  gambler,  see  Long  v.  State,  £B  Oa.  40;  English 
f .  StaU,  36  Ala.  4*8.    See,  also,  Fa.  Law  Journal,  July,  1880.— Kep. 
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mony  of  persons  of  the  latter  class  is,  to  a  certain  degree  at  least, 
liable  to  like  criticism  and  objection,  for  a  similar  reason,  with 
that  of  those  of  the  former  class.  Those  who  visit  such  places 
for  the  purposes  fur  which  they  are  maintained,  caunoi  reason- 
ably ex|>ect  to  overthrow  the  evidence  against  them  as  to  their 
transactions  there,  given  by  those  who  are  employed  or  with  whom 
they  consort  in  such  resorts,  by  the  mere  fact  tliat  the  employ- 
ment or  errand  of  the  witness  in  such  places  is  disreputable, 
That  the  defeudant,  on  several  occasions,  visited  the  disreputable 
house  where  Leach  was  engaged  as  a  bar-tender  she  admits.  She 
admits,  also,  that  she  drank  beer  there,  oue  or  two  glasses  at  one 
time,  and  that  she  was  introduced  by  him  to  the  keeper  of  the 
house.  The  last-named  person  and  her  housekeeper  both  swear 
to  conduct  on  the  part  of  her  and  Leach,  on  some  of  her  visits, 
which  unmistakably  shows  that  she  had  criminal  intercourse  with 
him  then,  and  they  swear,  also,  that  she  passed  there  habitually 
by  an  assumed  name.  The  complainant  is  entitled  to  a  decree 
of  divorce. 


In  the  matter  of  the  petition  of  the  Lackawanna  Iron  and 
Coal  Company. 

A  and  hia  wife  conveyed  their  farm  to  B,  the  husband  of  their  grand- 
laughter,  in  consideration  of  B's  agreement,  secured  by  B's  bond  and  mort- 
gage on  the  premises,  to  pay  A  an  annuity  of  $250,  on  the  let  day  of  April, 
for  his  life,  and  if  A's  wife  survived  him  to  pay  her  an  annuity  of  $200  for 
her  life.  A's  wife  outlived  him,  and  afterwards  Jied  on  September  19th,  1881. — 
Held,  that  her  annuity,  having  been  evidently  given  for  her  support,  was 
apportionable. 

Messrs.  J.  O.  Shipman  &  Son,  for  the  petitioners. 

The  Chancellor. 

The  question  presented  by  the  petition  is  whether  a  certain  an- 
nuity is,  under  the  circumstances,  apportionable.  The  facts  are 
hat  John  Sttnson  and  his  wife  conveyed  his  farm  to  Nelson 
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Vliet,  the  husband  of  their  granddaughter,  in  consideration  of 
an  agreement  on  the  part  of  the  grantee  (the  performance  of 
which  was  secured  by  his  bond  and  mortgage  of  the  property), 
to  pay  to  Stinson  $250  yearly,  on  the  l«t  day  of  April,  during 
the  lifetime  of  Stinson,  and  if  Stinson's  wife  should  survive  him, 
U  pay,  >r  cause  to  be  paid,  to  her,  yearly,  the  sum  of  $200, 
during  the  term  of  her  natural  life.  Mrs.  Stinson  outlived  her 
husband.  Her  annuity  being  in  arrear,  she  filed  her  bill  in  this 
court  to  foreclose  the  mortgage.  There  were  subsequent  encum- 
brances, and  there  was  a  decree  that  the  farm  be  sold  "  subject  to 
the  annuity  of  $200  per  year,  to  be  paid  to  the  complainant, 
Eleanor  Stinson,  on  the  1st  day  of  April  of  each  year  there- 
after, during  the  term  of  her  natural  life,"  and  it  was  sold  ac- 
cordingly. The  petitioners  are  the  owners  of  the  property  by 
conveyance  from  the  purchasers  at  the  sheriffs  sale.  Mrs.  Stin- 
son died  September  19th,  1881.  The  annuity  to  her  was  paid  up 
to  April  1st  in  that  year,  and  the  question  presented  is  whether  her 
personal  representative  is  entitled  to  a  proportionate  part  of  the 
annuity  for  the  period  between  that  day  and  the  day  of  her 
death,  or,  in  other  words,  whether  the  annuity  is  apportionable. 
There  is  no  doubt  that  the  general  rule  is  that  where  an  annuity 
is  payable  on  a  fixed  day  during  life,  and  the  annuitant  dies  be- 
fore the  day,  his  representative  is  not  entitled  to  a  proportionate 
part  of  the  annuity  for  the  time  which  has  elapsed  since  the  last 
day  of  payment.  Interest  due  on  a  bond  and  mortgage  was 
always  apportionable  on  the  ground  that  it  accrued  from  day  to 
day.  £  Spence's  Eq.  Jur.  678.  But  the  rule  as  to  annuities  has 
established  exceptions  in  the  case  where  au  annuity  is  given  for 

Not*. — Ordinarily,  annuities  are  not  apportionable,  Smyth,  ex  parte,  1 
SwansL  349,  note  ;  Price  v.  William,  Oro.  Elis.  380;  Beg.  v.  Treasury  CommWt, 
16  Q.  B.  357 ;  LeatKley  v.  Trench,  8  Irish  Ch.  401 ;  Austrian  v.  Montgomery,  8 
U.  a  C.  P.  364;  T hacker's  Trusts,  28  L.  T  {N.  S.)  56;  Franks  v.  Noble,  12 
Yes.  484;  Tracy  v.  Strong,  2  Conn.  659;  Heiser  v.  Heizer,  71  Ind.  586;  Wig- 
gin  v.  Swett,  6  Mete.  194  ;  Manning  v.  Randolph,,  1  South.  144;  Irving  v.  Ban- 
king 13  Hun  147,  79  N.  Y.  636;  Stewart  v.  Swaim,  13  Phila.  185;  except 
where  given  for  the  maintenance  of  infants,  Hay  v.  Palmer,  2  P.  Wtns.  501 ; 
Dexter  v.  Phillips,  121  Mass.  180;  Weston  v.  Weston,  125  Mass.  268 ;  see 
RUerbe  v.  Ettsrbe,  Spear's  Ch.  329;  or  a  wife,  living  separate,  Howell  v.  Han- 
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maintenance  of  a  wife  living  separate  from  her  husband,  or  for 
(he  aup|>ort  of  minor  children.  /  Story's  Eq.  Jar.  §  £80  ;  W/ns. 
on  Exr*.  836.  And  the  exception  has  been  extended  to  the  appor- 
tionment of  the  income  of  a  fund  belonging  to  a  charitable  cor- 
poration having  for  its  object  the  support  of  poor  persons.  Atty.- 
Qvn.  v.  SmythieSy  16  Beav.  385.  And  also  where  an  annuity 
baa  been  given  in  lieu  of  dower.  Gheen  v.  Osbom,  17  S.  & 
R.  171;  RUght  v.  Blight,  51  Pa  St.  1^0.  And  where  ground 
rent**  were  devised  to  a  widow  with  remaindei  over.  Smith  v. 
Wiaiar,  6  Philti.  lift.  And  where  the  dividends  of  bank  st<>ek 
were  given  to  husband  and  wife,  and  the  survivor,  for  life,  with 
remainder  over.  Rutledge  v.  Rutledge,  Harp  En.  65.  Here  it 
may  be  remarked,  no  day  was  fixed  in  the  bond  for  the  payment 
of  the  annuity  to  Mrs.  Stinson,  but  it  was  payable  yearly.  It 
does  not  appear  when  Mr.  Stinson  died.  A  day  was  fixed  in  the 
decree  in  the  foreclosure  suit,  but  that  was  the  act  of  this  court, 
and  will  not  injuriously  affect  her  rights  in  the  matter.  Webb  v. 
Lord  Shaftexbury,  11  Ves.  361.  The  conveyance  in  considera- 
tion of  which  the  agreement  to  pay  the  annuity  was  made,  was 
evidently  a  family  arrangement,  and  the  only  consideration  of 
the  conveyance  of  the  farm  to  Mr.  Vliet  was  the  agreement  to 
pay  the  annuities.  It  would  seeni,  toor  that  the  object  of  Stinson 
in  making  the  arrangement,  was  to  secure  the  payment  of  the 
annuity  to  himself  for  life,  and  to  his  wife  in  ease  she  should 
survive,  for  their  support.  She  joined  in  the  conveyance  to  bar 
her  dower,  and  part  of  the  consideration  of  her  release  was  the 
agreement  to  pay  the  annuity  to  her  for  her  life,  in  case  «he 
should  outlive  her  husband.  The  principle  of  the  erases  which 
constitute  the  exceptions  to  the  general   rule,  U  tppi arable  here. 

forth,  t  II'.  P'.  t(tn:;  Suriyart  v.  Frey,  S  S.  <*  R.  SM  ;  Ft***-  v.  Fither,  5  Pa 
L.J.  Rrp.  *7S ;  but  not  where  living  with  her  husband,  Atuisrvn.  v.  Dwycrx  I 
s<h.  &  Lef.  301. 

If  (he  annuitant  liven  until  the  morning  of  the  day  whereon  U">  annuity  ii 
livable,  his  re|>reeeulutive8  are  entitled  theieto,  although  not  demanded  by 
iiiui,  Patun  v.  Shrppurd,  10  Sim.  1SG  ;   RiAinson  v.    Ritbinson,  2  lriM*  C.  L.  370. 

Sre.  furl  her,  E*irj>'8  WW,  1  Pars.  Eq.  453 ;  Grincttld  v.  Griswma.  i  Brodf. 
€10;  Waring  v.  I\urcell,  1  Hill  Ch.  193,  199;  MeLrmorr  \  RiccKcr,  !*<*+  «?. 
f7J  ;  Fautf$  Qm,  It  Phila.  134.— K&*. 
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The  annuity  appears  to  have  been  a  provision  for  support,  and 
it  is  not  to  be  supposed  that  it  was  intended  that  Mrs.  Stinson 
should  be  liable  "to  lose  the  benefit  of  the  provision  for  the  year 
in  case  she  should  not  live  till  the  end  of  that  period.  The  an- 
nuity might  constitute  her  sole  means  of  subsistence,  and  if 
it  had  been  understood  that  it  was  not  apportionable,  she  could 
have  obtained  no  credit  upon  it.  Undoubtedly,  the  understand- 
ing and  intention  were  the  contrary,  and  it  is  equitable  to  hold 
that,  under  the  circumstances,  the  annuity  was  apportionable, 
and  consequently  that  her  administrator  is  entitled  to  a  propor- 
tionate part  for  the  period  in  question. 


Alerna  Barrett, 

v. 
Matthew  Barrett. 


L  A  husband,  who  was  living  with  his  wife  in  New  York,  deserted  her 
there  in  1864,  and  never  thereafter  contributed  anything  to  the  support  of  her 
or  their  children  until  about  1876,  when  the  wife  discovered  that  he  was  then 
living  in  Paterson,  in  this  state,  and  removed  there  with  her  children.  The 
husband  then  supported  his  wife  and  family,  although  not  living  with  them, 
until  March,  1877,  when  he  stopped,  and  complaint  was  made  against  him  be* 
fore  the  civil  authorities,  and  an  order  requiring  him  to  pay  a  weekly  sum  for 
his  family's  support  was  obtained.  In  January,  1880,  another  similar  order 
was  obtained. — Held,  that  evidence  by  defendant's  counsel  that  in  1877  he  got 
defendant  to  consent  to  offer  to  take  a  house  and  live  with  his  wife,  and  that 
defendant  instructed  him  to  inform  her  so,  which  he  did,  is  not  sufficient,  in 
▼iew  of  the  facts  of  the  case,  to  prevent  a  divorce  for  desertion. 

2.  Where  the  evidence  shows  that  both  parties  have  resided  in  this  state  for 
the  time  requisite  to  confer  jurisdiction,  and  that  they  also  resided  here  when 
the  petition  was  filed,  the  netition  may  be  amended  so  as  to  state  these  facts,  if 
omitted. 

On  petition  for  divorce.  On  final  hearing  on  pleadings  and 
prooft. 
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Mr.  J.  F.  ChhiUj  for  petitioner. 

Mr.  H.  &  Dmry,  for  defendant 

The  Chancellor. 

The  petitioner  snes  for  divorce  from  the  bond  of  marriage  on 
the  ground  of  desertion.  The  parties  were  married  in  New  York 
in  1844.  They  appear  to  have  lived  together  in  that  city  up  to 
May,  1864,  when  the  defendant  left  the  petitioner,  and  he  has 
lived  apart  from  her  ever  since.  Through  proceedings  taken  in 
New  York  by  the  authorities  there,  he  or  his  surety  was  com- 
pelled to  contribute  to  the  support  of  his  wife  and  family  for  a 
few  months  after  he  left  them.  From  that  time  he  did  nothing 
for  them  until  his  wife,  eleven  or  twelve  years  afterwards,  hav- 
ing discovered  that  he  was  living  in  Paterson,  removed  with  her 
children  to  that  city.  From  that  time  he  appears  to  have  sop- 
ported  them  (but  living  separate  from  them),  up  to  about  March, 
1877,  when  he  refused  to  do  so  any  longer,  and  complaint  was 
made  against  him  for  non-support  before  the  recorder  of  the  city 
by  the  superintendent  of  out  door  relief  of  the  city,  and  he  was 
required  to  pay  $6  a  week  for  the  support  of  his  wife  and  family. 
It  appears  that  another  order  was  made  by  the  recorder  on  like 
complaint  in  January,  1880.  Iu  September  of  that  year  an 
order  for  alimony  was  made  against  him  in  this  suit.  That  the 
defendant  in  May,  1864,  deserted  his  wife,  and  that  he  has  ever 
since  lived  apart  from  her,  there  is  no  room  to  doubt.  He 
admits  those  facts.  When  he  left  her  she  had  six  children  t 
supjMjrt,  and  another  was  bom  eight  months  afterwards.  After 
he  left  her  he  never  communicated  with  her  or  his  family,  nor 
contributed  auything  to  her  or  their  support  until  she  went  tc 
him  in  Paterson ;  but  he  concealed  his  whereabouts  from  them, 
and  they  were  all  ignorant  where  he  was  until  shortly  before  they 
came  to  Paterson.  From  that  time  he  has  not  only  lived  apart 
from  his  wife,  but  has  refused  to  live  with  her  or  to  take  her  to 
lx>ard  with  him  at  his  sister's,  in  Paterson,  where  he  lived. 
From  March,  1877,  he  has  contributed  nothing  to  her  support 
except  through  the  coercion  of  legal  proceedings.     He  indeed 
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Bays  that  at  one  time,  through  his  ^counsel,  he  offered  to  take  a 
house  in  Paterson  and  live  with  her  there,  but  she  refused. 
She,  however,  on  the  other  hand,  denies  that  she  ever  refused  to 
live  with  him.  It  appears  that  this  offer  was  made  when  the 
first  complaint  for  non-support  was  made  to  the  recorder  against 
him,  which  was  March  21st,  1877.  He  himself  says  so.  He 
says  it  was  a  few  months  after  she  came  to  Paterson.  Mr. 
Springsteen,  the  superintendent  of  out-door  relief,  who  made  the 
complaint,  was  present,  and  says  it  was  in  1877.  The  defend- 
ant's counsel  says  he  "  got "  the  defendant  "  to  consent "  to, take 
a  house  and  live  with  his  wife,  and  the  defendant  instructed  him 
to  inform  her  so.  The  defendant  made  no  proposition  himself. 
He  says  in  his  testimony  before  the  master,  on  the  application 
for  alimony,  that  he  did  not  ask  her  to  come  and  live  with  him, 
and  he  adds:  "I  don't  know  how  she  could  refuse  if  she  was 
not  asked.11  It  is  evident  from  the  language  of  his  counsel  on 
the  subject  (that  he  "got  him  to  consent")  that  the  defendant 
was  reluctant  to  permit  his  counsel  to  make  the  proposition,  and 
it  is  manifest,  from  his  own  testimony,  that  he  would  not  make 
it  himself.  It  may  well  be  supposed  that  under  the  circum- 
stances the  petitioner  was  distrustful  of  the  sincerity  of  a  propo- 
sition not  made  by  the  defendant  but  by  his  counsel,  and  when 
the  defendant  was  before  the  recorder  to  answer  a  complaint  of 
non-support  It  is  quite  obvious  that  such  an  oiler,  made  under 
luch  circumstances,  is  not  enough,  in  view  of  the  facts,  to  relie/e 
the  defendant  from  the  charge  now  made  against  him,  or  deprive 
the  petitioner  of  her  claim  to  a  divorce  on  the  ground  of  willful, 
continued  and  obstinate  desertion.  It  is  too  clear  for  remark 
that  he  was  unwilling  to  live  with  her.  He  excuses  himself  for 
not  having  made  the  proposition  referred  to  himself,  instead  of 
through  his  counsel,  on  the  ground  of  his  unwillingness  to  talk 
to  her.  He  does  not  profess  to  have  made  any  offer  to  live  with 
her,  or  any  request  to  her  to  live  with  him  in  any  way,  whether 
through  counsel  or  friends,  or  children,  or  otherwise,  since  that 
meeting  before  the  recorder  in  the  spring  of  1877.  On  the  con- 
trary there  is  evidence  from  his  children  of  his  refusal  to  live 
with  her  or  to  permit  her  to  live  with  him.     He  claims  that  he 
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was  compelled  to  desert  her  in  1864  by  reason  of  her  unreason- 
able conduct  and  cruelty  towards  him.  There  is,  however,  great 
reason  to  believe,  from  the  evidence,  that  his  statements  on  this 
score  are  at  least  exaggerated.  He  did  not,  so  far  as  it  appears 
give  it  as  an  excuse  for  leaving  her,  or  make  any  reference  to  it 
in  the  course  of  the  proceedings  against  him  before  this  suit  waft 
brought,  not  even  when,  through  his  counsel,  he  made  the  propo- 
sition to  her  to  take  a  house  and  live  with  her  therein,  and  he 
does  not  set  it  up  in  his  answer.  He  is  proved  to  have  deserted 
his  wife  in  1864,  and  to  have  continued  the  desertion  to  this  time, 
and  it  is  evident  that  the  desertion  has  been  willful,  continued 
and  obstinate.  There  should  be  a  decree  of  divorce  accordingly. 
He  is  the  owner  of  a  business,  a  liquor  store,  in  Paterson,  and 
has  money  in  investments  outside  of  his  business.  He  should  be 
required  to  pay  proper  alimony  and  give  reasonable  security 
therefor.  He  must  pay  a  reasonable  counsel  fee  in  addition  to 
the  costs  of  this  suit. 

It  was  urged  on  the  part  of  the  defendant,  on  the  hearing, 
that  the  petitioner  makes  no  allegation  on  the  subject  of  the  resi- 
dence of  the  parties  during  the  three  years  next  preceding  the  be- 
ginning of  the  suit  The  proof  shows  that  both  parties  resided 
in  this  state  during  that  period,  and  also  that  in  fact  they  both  re- 
sided here  when  the  petition  was  filed.  The  petition  may  tie 
amended  in  this  respect 


James  M.  Shaw  et  al. 

v. 

Charles  T.  Glen,  assignee  &c. 

1.  Ad  assignee  for  the  benefit  of  creditors  can  take  no  exception  to  the 
validity  of  a  chattel  mortgage  given  by  his  assignor,  ou  the  ground  that  it 
was  not  filed  in  the  county  where  the  mortgagor  actually  resided.  lit*  is 
bound  by  the  equity  to  which  the  property  wat  subject  when  il  came  to  his 
hands  from  the  assignor. 


10  Stew.]  MAY  TERM,  1883.  S3 

Shaw  v.  Glen. 

2.  A  description  of  "  all  the  stock,  fixtures,  goods  and  chattel!  of  every  name 
sud  kind  "  in  a  designated  store,  is  specific  enough  to  i  «"*tiry  the  property 
intended  to  be  covered. 


Bill  to  foreclose  chattel  mortgage.  On  fn*|  hearing  on 
plead ing8  and  proofs. 

Mr.  M:  J.  De  Witt  and  Mr.  W.  H.  Reid,  of  New  York,  for 
complainants. 

Mr  C.  T.  Glen,  in  pro.  pers. 

The  Chancellor. 

This  suit  is  brought  to  foreclose  a  chattel  mortgage  given  by 
John  H.  Marrin  to  the  complainants,  James  M.  Shaw  A  Co.,  of 
the  city  of  NVw  York,  October  17th,  1882,  to  secure  the  pay- 
ment of  a  debt  of  $375  due  from  him  to  them,  and  for  which 
he  l hen  gave  them  his  note  payable  on  the  30th  of  December 
then  next.     The  mortgage  was  given  in  Newark,  and  was  upon : 

;  All  the  stock,  fixtures,  goods  and  chattels  of  every  name  and  kind  then 
being  in  Marrin's  china,  glass  and  house-furnishing  store,  No.  661  Broad 
•treet,  iu  that  city,  and  also  any  and  all  other  stock,  goods,  chattels  and  fix 
tares  that  might  be  placed  in  that  store  and  building  by  hiin  during  the 
existence  of  the  mortgage,  whether  placed  there  to  replace  any  then  being 
there  or  to  add  to  those  that  were  already  there ;" 

and  also  the  horse  and  wagon  then  owned  by  him  and  used  by 
him  in  connection  with  the  business  and  store.  The  mortgage 
was  acknowledged  on  the  day  of  its  date,  before  Mr.  Glen3  the 
defendant,  as  a  master  of  this  court,  and  was  recorded  on  the 
21st  of  October,  two  days  afterwards,  in  Essex  county,  where 

Note. — An  assignee  for  the  benefit  of  creditors  cannot  impeach  a  mortgage 
given  by  his  assignor,  for  defect  in  registry,  Van  Heu*en  v.  Radeliff,  17  N.  T. 
580;  LyU  v.  Palmer,  42  Mich  814;  Hawks  v.  Pritzlaff,  51  Wis.  160.  Contra, 
Lochcood  v  Sterin,  26  Ind.  124;  Hants  v.  Tiffany,  25  Ohio  St.  549;  see  Dey 
v.  Dunham,  t  Johns.  Ch.  188;  Enrin  v.  Shuey,  8  Ohio  St.  509;  Sixth  Ward 
Assn.  v.  WiUson,  41  Md.  506;  Pillsbury  v.  Kingon,  6  Stew.  Eq.  287,  and  note. 

An  assignee  in  bankruptcy  was  permitted  to  assail  tsuch  a  mortgage  in 
B<irker  v.  Smith,  12  Bank.  Beg.  474;  LelanoVs  Que,  10  Blotch/.  503.  See  Fidd 
?.  Baker,  12  Blotch/.  4SS. 
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the  goods  were,  and  where,  as  the  complainant's  agent  and  attor- 
ney, who  took  the  mortgage  for  them,  supposed  (and  had  good 
_  reason  to  suppose,  from  the  mortgagor's  conversation  at  the  time) 
the  latter  resided.  The  mortgage  described  the  mortgagor  as 
of  the  city  of  Newark,  and  it  appears  to  have  been  read  over  to 
him  before  he  executed  it;  once  by  the  complainant's  attorney, 
and  then  by  Mr.  Glen,  his  own  attorney,  and  he  knew  he  was 
described  in  it  as  residing  in  Newark.  A  few  days  after  the 
mortgage  was  recorded  in  Essex  county,  he  was  informed  by  the 
complainant's  attorney  that  it  had  been  recorded  there.  He 
seems  not  to  have  said  a  word  to  correct  the  false  impression  as 
to  his  residence.  On  the  28th  of  December,  1882,  two  days 
before  the  maturity  of  the  note,  he  executed  an  assignment  to 
Mr.  Olen  for  the  equal  benefit  of  his  creditors,  under  the  assign- 
ment act.  The  assignee  at  once  took  possession  of  the  mort- 
gaged property  then  in  the  mortgagor's  hands.  Soon  after  that, 
the  complainant's  attorney  discovered  that  it  was  claimed  that 
the  mortgagor  resided,  not  in  Newark,  but  in  Elizabeth,  when 
the  mortgage  was  given,  and  he  then  caused  the  mortgage  to  be 
recorded  in  Union  county.  The  deed  of  assignment  was  re- 
corded there  two  days  afterwards.  It  appears  that  the  mortga- 
gor, who  had  previously  resided  in  Elizabeth,  early  in  Septem- 
ber, 1882,  removed  to  Newark,  and  resided  there  until  the  17th 
of  October  following  (two  days  l>efbre  the  giving  of  the  mort- 
gage), when  he  removed  back  to  Elizabeth.  The  mortgage  was 
given  in  good  faith  in  all  respects.  The  complainant's  debt  Was 
an  honest  one,  and  the  mortgagor  meant  to  secure  its  payment 
by  the  mortgage,  in  consideration  of  the  time  given  him  to  pay 
it.     Nor  was  there  any  intention  on  the  part  of  the  mortgagor 

An  executor  or  administrator  was  allowed  to  object  to  the  validity  of  a  chat- 
tel mortgage  given  by  the  decedent,  for  want  of  or  defect  in  its  registration,  in 
the  following  cases:  Killbourne  v.  Fay,  29  Ohio  St.  264;  Better  v.  Anderson 
11  Neb.  493;  Dor$ey  v.  Smithson,  6  Hair.  <£  Johns.  61.  CoflTR*,  <mfm  r. 
WerU,  2  Bradtc.487;  Sumner  v.  McKee,  89  III.  127 ;  Hext  v.  Pbreher,  1  Strobk. 
Bq.  170;  Evans  v.  Pence,  78  Ind.  4*9.    See  Bump'*  Fraud.  Qmv.  444. 

A  creditor  before  judgment  cannot  attack  such  a  mortgage,  Stewart  v.  Bejue, 
7  Hun  405,  68  N.  Y.  629;  Jones  v.  Graham,  77  N.  Y.  628;  Kennedv  T.  Nat. 
Union  Bank,  23  Hun  494;  Oili  v.  Pinney,  12  Ohio  Si.  38;  except  nhere  the 
attate  is  insolvent,  Carrie  v.  Knight,  7  Stew.  Eq.  485.— Bxr. 
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to  deceive  or  prejudice  the  complainants  by  anything  he  said  on 
the  subject  of,  or  with   reference  to  his  residence,  or   in  his 
omission  to  object  to  or  remark  upon  the  statement  in  the  mort- 
gage that  he  resided  in  Newark.     The  defendant,  the  assignee, 
insists  that  the  mortgage  is  void  as  to  him  because  it  was  not 
recorded  in  Union  county,  where  the  mortgagor  resided  when  it. 
was  made,  before  the  assignment  to  him  was  delivered.     The  act 
provides  (P.  L.  of  1881  p.  £27)  that  any  mortgage  or  convey- 
ance intended  to  operate  as  a  mortgage  of  goods  and  chattels, 
made  after  the  approval  of  that  act,  which  shall  not  be  accom- 
panied by  an  immediate  delivery  aud  followed  by  an  actual  and 
continued  change  of  possession  of  the  things  mortgaged,  shall 
be  absolutely  void  as  against  the  creditors  of  the  mortgagor  and 
as  against  subsequent  purchasers  and  mortgagees  in  good  faith, 
unless  recorded  according  to  the  directions  of  the  act,  which  are, 
that  it  be  recorded  in  the  clerk's  or  register's  office  of  the  county 
where  the  mortgagor  resides,  if  he  resides  in  this  state,  but  if  he 
does  not  reside  in  this  state,  then   it  is  to  be  recorded  in  the 
clerk's  or  register's  office  of  the  county  where  the  property  is  at 
the  time  of  executing  the  mortgage.     But  the  mortgage  was 
clearly  valid,  as  against  the  mortgagor,  when  he  made  the  as- 
signment, notwithstanding  it  had  not  been  recorded  according  to 
law.     Nat.  Bank  v.  Sprague,  6  C.  E.  Or.  IS.     And  the  assignee 
took  his  title  to  the  property,  subject  to  the  equities  to  which  it 
was  subject  in  the  hands  of  his  assignor.     Such  is  the  rule  as 
to  assignees  in  bankruptcy.     Such  an  assignee  is  not  bound  by 
the  fraudulent  conveyances  of  his  assignor  (PUUbury  v.  Kingon, 
6  Stew.  Eq.  287),  but  in  cases  unaffected  by  fraud,  he  is  bound  by 
the  equities  to  which  the  property  assigned  was  liable  when  it  came 
to  his  hands  from  his  assignor.     MUJord  v  Mitford,  9  Ves.  87 ; 
Wvmot  v.  MoLeUan,  2  Story  492;  Re  Gregg,  8  B.  R.  181. 
And  this  rule  has  been  repeatedly  applied  in  mortgage  cases  like 
the  present.     Re  Griffiths,  8  B.  R.  179;  Potter  v.  Coggeshall, 
I  B.  R.  19;  Stewart  v.  Piatt,  101  U.  S.  731.     The  ^ame  just 
rule  is  on  every  principle  obviously  applicable  to  assignees  under 
the  assignment  act.    The  failure  to  record  the  mortgage  does 
not  render  it  invalid  as  against  the  defendant 
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The  defendant  also  iusists  that  the  mortgage  is  invalid  because, 
as  he  claims,  the  description  of  the  mortgaged  property,  except 
the  horse  and  wagon  and  store  fixtures,  is  too  general  and  vague. 
The  property  has  been  sold  by  the  assignee,  and  it  is  admitted 
that  the  proceeds  of  the  sale  of  the  horse  and  wagon  and  store 
fixtures,  and  of  other  property  which  was  in  the  store  at  the 
time  of  the  execution  of  the  mortgage,  and  which  was  subject 
thereto,  if  the  mortgage  is  valid,  are  quite  sufficient  to  pay  the 
mortgage  and  the  costs  of  this  suit.  The  description  of  that 
mortgaged  property  was  undoubtedly  sufficient  Jones  on  ChaL 
MorL  §§  05 y  70.  There  will  be  a  decree  for  the  complainants 
for  the  amount  due  on  the  mortgage. 


The  Provident  Institution  for  Savings 

v. 

Martin  B.  Allen  et  al. 

1.  The  court  of  »  hancery  may,  in  a  foreclosure  suit)  determine  the  validity 
of  statutory  liens  claimed  upon  the  property. 

2.  Water  rents  assessed  on  vacant  lots  in  Jersey  City  under  its  charter,  at 
rates  adopted  by  its  municipal  board  of  public  works,  in  its  discretion,  and 
without  regard  to  special  benefits  or  valuations,  are  illegal. 

tf.  Where  the  statute  under  which  taxes  are  imposed  is  unconstitutional,  the 
abjection  of  laches  cannot  be  set  up  by  the  city. 


Bill  to  foreclose  mortgage  on  land  in  Jersey  City.  On  final 
hearing  on  pleadings  and  agreement  as  to  facts  admitted  and 
questions  submitted  for  decision. 

Jfr.  C.  H.  Hart8horne%  for  complainant 

Mr.  Leon  Abbeii,  for  Jersey  City. 
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The  Chancellor. 

The  complainant,  in  its  bill,  attacks  the  validity  of  certain 
taxes,  known  as  water  rents,  levied  or  assessed  on  the  mortgaged 
premises  (which  are  in  Jersey  City),  under  the  authority  of  the 
charter  of  that  city.  It  also  insists  that  if  the  water  rents  are 
valid  liens  upon  the  property  they  are  subsequent  to  its  mort- 
gage, because  they  were  levied  subsequently  to  the  recording  of 
that  instrument.  The  city,  on  the  other  hand,  claims  priority 
for  those  water  rents  over  the  complainant's  mortgage,  and  denies 
the  jurisdiction  of  this  court  to  pass  upon  the  question  of  the 
validity  of  the  assessments.  It  also  insists  that  if  this  court  has 
such  jurisdiction,  it  will,  in  exercising  it,  take  into  consideration 
the  defence  of  laches  in  not  having  brought  the  question  before 
the  proper  tribunal  for  decision,  which  the  city  now  urges. 

The  taxes  were  levied  under  the  eighty-first  section  of  the 
charter  of  Jersey  City  (P.  L.  of  1871  p.  11S1)}  which  authorizes 
the  board  of  public  works  to  fix  prices  for  the  use  of  the  Passaic 
water,  for  the  payment  whereof  the  owner  aud  occupier  of  any 
house,  lot  or  tenement  where  water  shall  be  taken  shall  be 
liable,  and  to  fix  a  sum  to  be  assessed,  anuually,  upon  all  vacant 
lots  aud  lots  with  buildings  thereon  in  which  Passaic  water  it 
not  taken,  if  they  are  situated  upon  any  road,  street,  avenue,  alley 
or  court  through  or  in  which  pipes  for  distributing  the  water  are 
laid.  The  mortgaged  premises  are  vacant  lots,  situated  on  a 
street  in  which  the  pipes  are  laid,  but  no  water  has  been  taken 
on  the  premises. 

Of  the  power  of  this  court  to  determine  when  necessary,  in  a 
suit  for  foreclosure,  the  validity  of  statutory  liens  claimed  upon 
the  property,  there  can  be  no  doubt.  Hopper  v.  Eocrs.  of  Mal- 
teson,  1  C.  E.  Or.  88£,  and  Trustees  of  Public  Schools  v.  (My  of 
Trenton,  S  Stew.  Eq.  667 ',  will  serve  as  notable  instances  of  the 
exercise  of  the  jurisdiction. 

It  has  been  authoritatively  held  that  water  rents  assessed  on 
vacant  lots  under  the  eighty-first  section  of  the  charter  of  Jersey 
City,  are  illegal,  because  the  amount  of  tax  imposed  is  determined 
by  rates  adopted  by  the  board  of  public  works  in  its  discretion, 
without  regard  to  special  benefits  or  valuations.     Jersey  City  v 
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Vrcdand,  H  Vr.  6S8.  Speaking  of  the  provision  under  consid- 
eration in  connection  with  the  constitutional  one  that  property 
shall  be  assessed  for  taxes  under  general  taws  and  by  uniform 
rules,  according  to  its  true  value,  the  court  says  in  that  case : 

"  Under  this  constitutional  provision,  no  tax  can  lawfully  be  laid  upon 
property  which  is  not  determined  either  by  a  special  benefit  derived,  or  by  a 
valuation  of  the  property  with  respect  to  which  it  is  laid,  upon  a  uniform  rale 
of  valuation  at  its  true  value.  The  act  under  which  this  assessment  was  made 
does  not  conform  to  either  essential  of  a  valid  tax  law.  The  tax  is  laid  on  the 
class  of  property  designated  in  the  act,  neither  in  proportion  to  special  benefits 
nor  upon  a  valuation  of  the  property  with  respect  to  which  it  is  laid.  The 
rates  which  shall  be  payable  by  the  owners  of  property  of  the  specified  class 
are  such  as  the  board  of  public  works,  in  its  discretion,  shall  adopt,  without 
^ard  to  special  benefits  or  valuations." 

The  objection  of  laches  cannot  avail  the  city  ;  for  the  taxes  in 
question  are  invalid  by  reason  of  the  unconstitutionality  of  the 
act  under  which  they  were  imposed.  Kirkpatrick  v.  Commi*- 
doners,  IS  Vr.  610;  Bogerl  v.  City  cf  Elizabeth,  12  C.  E.  Or. 
668. 

It  is  urged  on  behalf  of  the  city  that  if  the  constitutional  pro- 
vision is  in  conflict  with  the  law  authorizing  the  assessment  of 
the  water  rents  in  question,  it  is,  so  far  as  that  law  is  concerned, 
inoperative,  because,  as  argued,  it  is  in  conflict  with  the  provision 
of  the  constitution  of  the  United  States  which  declares  that  no 
state  shall  pass  any  law  impairing  the  obligation  of  contracts. 
This  objection  is  based  on  the  allegation  that  those  taxes  were 
pledged  by  the  charter  before  the  adoption  of  the  provision  of 
the  constitution  of  this  state  under  consideration,  for  the  payment 
of  the  bonds  called  Jersey  City  water  scrip.  It  is  a  sufficient 
answer  to  this  objection  that  the  court  of  errors  and  appeals  has 
declared  that  the  taxes  in  question  are  invalid.  Equity  follows 
the  law. 

The  complainant's  mortgage  is  entitled  to  priority  over  tbf 
taxes  in  question. 
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Sabah  A.  Muib 

V. 

William  H.  Howell  et  aL 

1.  On  a  judgment  against  a  married  woman,  a  sheriff  seised  her  chattels, 
consisting  of  household  furniture  Ac  She  was  living  with  her  husband,  who 
was  insolvent  and  contributed  but  little  to  the  family's  support,  and  she  had 
for  several  years  almost  entirely  maintained  him  and  her  children. — Held,  that 
her  right  to  claim  exemption  under  the  execution  act,  as  "  a  debtor  having  a 
family  residing  in  this  state/'  not  being  clear,  she  therefore  was  not  entitled  to 
sn  injunction  restraining  the  sheriff  from  selling  the  chattels  which  alii 
claimed  were  exempt. 

2.  If  her  right  had  been  clear,  injunction  in  equity  would  have  been  appro- 
priate relief. 

Bill  for  relief.    On  general  demurrer. 

Mr.  E.  C.  Lyon,  for  demurrants. 

Mr.  H.  C.  Pitney,  for  complainants. 

The  Chancellor. 

This  is  a  bill  for  an  injunction  merely.  It  seeks  no  other 
relief,  and  under  the  circumstances  no  other  could  be  granted. 
The  complainant  is  a  married  woman,  living  with  her  husband 
at  Morristown,  in  this  state.  Her  judgment  creditor  is  proceed- 
ing by  execution  on  his  judgment  against  her  goods  and  chattels. 
8he  claimed  from  the  sheriff  the  benefit  of  the  exemption  secured 

Note.— A  wife  constitutes  a  "  family /'  KUchell  v.  Burgwin,  81  IU.  40; 
Brown  v.  Brown,  68  Mo.  388;  Bradley  v.  Rodelsperger,  3  Rich.  (N.  S.)  886. 
See  Spencer  v.  Spencer,  11  Paige  159. 

One  who  marries  after  a  judgment  obtained  against  him  and  before  sale 
thereunder,  may  claim  to  hold  a  homestead  exempt,  Trotter  v.  Dobb%,  38  Miss. 
198;  Stone  v.  Darnell,  80  Tex.  11;  Letchford  v.  Gary,  58  Miss.  791;  Hawthorne 
v.  Smith,  S  Nev.  18t ;  Horton  v.  McOall,  66  N.  C.  169;  but  see  Beinbaeh  v. 
Fatter,  87  111  898;  Freeman  v.  Stewart,  5  Biss.  19;  Elslon  v.  Robinson,  88 
Iowa  808;  Pender  v.  Lancaster,  14  S.  O.  85. 
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by  the  statute  to  a  "  debtor  having  a  family  residing  in  this  state." 
Her  right  to  the  exemption  was  denied  by  the  creditor,  and  the 
sheriff  refused  to  recognize  it  unless  indemnified  by  her  for  so 
doing.  She  was  unable  to  obtain  the  requisite  security,  and  the 
sheriff  was  therefore  proceeding  to  sell  the  goods,  notwithstanding 
and  iu  total  disregard  of  her  claim,  when  she  filed  the  bill.  She 
avers  in  the  bill  that  she  is  the  wife  of  Caleb  M.  Muir,  and  re- 
sides and  has  resided  for  many  years  past  in  Morristown,  with 
her  husband,  by  whom  she  has  two  children,  who  live  with  them; 
that  both  of  the  children  are  unmarried;  that  several  years  ago 
her  husband,  who  had  been  engaged  in  business  in  Morristown, 
failed  therein  and  became  entirely  poor,  insolvent  and  bereft  of 
all  property  whatsoever,  and  that  she,  in  order  to  support  the 
family,  several  years  ago  engaged  in  the  business  of  keeping  a 
millinery  store  in  Morristown,  and  for  that  purpose  rented  a 
dwelling-house  with  a  store  beneath  it  there,  in  her  own  name, 
and  has  for  more  than  eleven  years  past  occupied  the  house  and 
paid  the  rent  from  year  to  year,  and  has  become  the  owner  of 

Tli-e  husband's  temporary  absence  from  home  will  not  prevent  his  claiming 
the  benefit  of  ihe  exemption,  Baswell  v.  Parsons,  16  Col.  266;  Kenley  v.  Hudel- 
son,  99  111  493;  Ouy  v.  Downs,  12  Neb.  532;  State  v.  Finn,  8  Mo.  App.  261; 
Section  v.  Marshall,  6  Bush  430;  Mark  v.  State,  15  Ind.  98;  Carrington  v.  Her- 
rim,  4  Bush  624;  Stewart  v.  Brand,  23  Iowa  477;  Wets  v.  Beard,  12  Ohio  St, 
431;  Meitzleris  Appeal,  73  Pa.  St.  368;  see  Searcy  v.  Short,  1  Lea  749;  Ft* 
v.  Koch,  27  III  129  ;  or  the  destruction  of  the  house  by  fire,  Howard  v.  Logan, 
31  IU.  383.  See  Sands  v.  Roberts,  8  Abb-  Pr.  343. 

A  husband's  waiver  of  a  right  to  homestead  and  exemption,  binds  his  wife 
and  minor  children,  Taliaferro  v.  Pry,  41  Qa.  622 ;  Abernathy  v.  Whitehead, 
69  Mo.  28;  Smith  v.  Shepheard,  63  Qa.  454;  see  King  v.  Moore,  10  Mich.  638  ; 
Partee  v.  Stewart,  60  Miss.  717;  Denny  v.  White,  2  Ooldw.  283;  Panton  v. 
Manley,  4  Bradw.  210;  Beavan  v.  Speed,  74  N.  C.  544* 

The  following  persons  have  been  held  entitled  to  exemption : 

A  wife  separated  from  her  husband,  who  had  no  children,  Brown  v.  Brown, 

68  Mo.  388 ;  or  where  the  wife  had  children  who  lived  with  her,  Kenley  v. 
Hudelson,  99  IU.  493;  Eproson  v.  Wheat,  53  OaL  716;  a  husband  whose  wife 
had  deserted  him  iu  another  state,  before  his  removal  here,  Whitehead  v.  Totpp 

69  Mo.  415;  see  Lacey  v.  Clements,  36  Tex.  661;  a  wife,  whose  husband  is 
skulking  to  avoid  the  process  of  the  court,  Norman  v.  Bellman,  16  Ind.  156; 
Malvin  v.  Oristoph,  64  Iowa  662;  or  who  has  absconded,  Fratier  v.  Syas,  10 
Neb.  116  ;  People  v.  Stitt,  7  Bradw.  294  ;  Yelverton  v.  Burton,  26  Pa.  SL  361 ; 
Woodward  v  Murray,  18  Johns.  400  ;  Bonnet  v.  Dunn,  6  Dutch.  435  ;  State  w 
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most  of  the  household  goods  and  chattels,  kitchen  furniture  and 
utensils  therein ;  that  for  the  last  five  years  at  least  her  husband 
has,  by  reason  of  age  and  poverty,  been  able  to  do  little,  if  any- 
thing, towards  the  support  of  the  family,  and  almost  the  whole 
expense  and  burden  of  such  support  and  maintenance  have  fallen 
upon  her;  .that  for  teu  years  past  she  has  almost  entirely  pro- 
vided for  and  supported  the  family,  consisting  of  herself  and  her 
husband  and  two  children,  by  her  own  exertions,  in  keeping  the 
before-mentioned  millinery  store,  with  such  aid  as  her  children 
and  husband  could  from  time  to  time  furnish  her;  and  that  about 
seven  months  ago  she  was  obliged  to  abandon  the  keeping  of  the 
store,  and  since  then  it  has  been  kept  by  her  daughter,  a  young 
lady  of  about  twenty-two  years  of  age.  The  goods  levied  on  and 
which  the  sheriff  is  about  to  sell,  are  household  and  kitchen 
furniture — her  property.  The  defendants,  who  are  the  sheriff 
and  the  judgment  creditor,  have  demurred  to  the  bill  for  want 
of  equity. 
If  the  complainant  is  entitled  to  the  exemption  which  she 

DiU,  60  Mo.  433  ;  Nash  v.  Norment,  5  Mo.  App.  645  ;  a  wife  divorced  from  her 
husband  for  his  desertion,  and  who  continued  to  occupy  the  homestead  with 
•her  children,  Blandy  v.  Asher,  72  Mo.  27 ;  SeUon  v.  Reed,  5  Bits.  125;  Bon- 
nell  v.  Smith,  53  III.  375;  Hotchkiss  v.  Brooks,  93  III.  386;  a  wife  driven  from 
her  home  by  the  misconduct  of  her  husband,  Sherrid  v.  Southwick,  43  Mich. 
615. 
The  following  persons  have  been  held  not  entitled  to  exemptions  t 
A  married  woman,  residing  in  this  state,  who  has  no  children  and  whose 
husband  is  a  non-resident,  Keiffer  v.  Barney,  31  Ala.  192;  Farlin  v.  Sook,  26 
Kan.  397;  see  Pish  v.  Street,  27  Kan.  270;  Com.  Bank  v.  Chicago  R.  R.  Co., 
45  Wis.  17$;  a  wife  divorced  from  her  husband,  who  continued  to  live  on  the 
homestead  with  some  of  their  minor  children,  Redfem  v.  Red/ern,  38  111  509 ; 
Dunham  v.  Dunham*  128  Mass.  84  ;  Woods  v.  Davis,  84  Iowa  264  /  see  Cooper 
?.  Cooper,  24  Ohio  St.  488 ;  Vanzant  v.  Vanzant,  23  111.  586;  a  wife,  during 
the  lifetime  of  her  husband  who  alone  has  aliened  the  homestead,  Davis  v. 
Andrews,  SO  Vt.  678;  Atkinson  v.  Atkinson,  87  N.  H.  434;  Sargent  v.  Wilson, 
5  Col.  504;  Thorns  v.  Thorns,  45  Miss.  263;  see  Alley  v.  Bay,  9  Iowa  609, 
Richards  v.  Chace,  2  Gray  383;  Williams  v.  Stair,  5  Wis.  534;  Barton  v. 
Drake,  21  Minn.  299;  PhiUips  v.  Stanch,  20  Mich.  869;  AheU  v.  Lothrop,  47 
Vu  375 ;  a  wife  who  has  no  children,  although  living  with  a  second  husband 
who  has  children  by  a  former  wife,  Lathrop  v.  Soldiers  Assn.,  45  Qa.  483 ;  a 
husband  or  wife  who  has  removed  or  absconded  from  the  state,  Tranick  v, 
Harris,  8  Tez.  312;  Reg.  v.  Davidson,  21   U.  C.  Q.  B.  41;  see  Qrau  v.  Maw 
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claims,  her  remedy,  under  the  circumstanoes,  is  in  this  court. 
From  the  statements  of  the  bill  as  above  set  forth,  it  is  obvious 
that  if  she  is  entitled  to  the  exemption,  the  law  can  afford  her  no 
adequate  relief.  She  cannot  protect  her  right  to  the  property. 
If  she  is  entitled  to  the  exemption,  she  is  entitled  to  hold  the 
property  itself,  and  manifestly  an  action  for  damages  would  be 
an  inadequate  remedy.  The  benevolent  design  of  the  legislature 
would  be  wholly  frustrated  if  there  were  no  remedy  in  equity  to 
protect  the  indigent  debtor.  The  object  of  the  legislature  was  to 
secure  to  him  and  his  family,  for  their  use  in  their  necessities,  the 
property  exempted,  and  if  they  are  to  lose  the  benefit  of  the  pro- 
vision, in  case  they  are  unable  to  furnish  security,  the  statute 
will  obviously  be  of  little  avail  or  advantage.  The  design  in  re- 
straining proceedings  at  law  by  injunction  out  of  equity  is  to 
prevent  an  unfair  use  being  made  of  the  process  of  a  court  of  law, 
in  order  to  deprive  another  of  his  just  rights.  1  Story's  Eq.  Jur. 
§  876;  SmUhurst  v.  Edmunds,  1  MoGart.  408.  In  Watson  v. 
Sutherland,  6  Wall.  ? %,  it  was  held  that  it  is  within  the  jurisdio- 

ning,  54  Iowa  719;  On  v.  Box,  22  Minn,  485;  Hnley  v.  Sly,  44  Ind.  266; 
Earle  v.  EarU,  9  Tex.  630;  Anthony  v.  Wade,  1  Bush  110;  a  wife  who  hat 
children  by  a  former  husband,  living  with  a  second  husband,  Van  Doran  v. 
Marden,  48  Iowa  186;  a  husband  living  on  the  separate  property  of  his  wife 
as  a  homestead,  Davie  v.  Dodds,  tO  Ohio  St.  473  ;  DevineU  v.  Edwards,  23  Ohio 
Si.  603;  see  Stewart  v.  Brand,  23  Iowa  477 ;  Jenney  v.  Gray,  5  Ohio  St.  45 ; 
Whiting  v.  Barrett,  7  Lane.  106 ;  a  wife  whose  husband  lived  separate  from 
her  for  seven  years,  and  contributed  nothing  to  her  support,  there  being  no 
children,  Linton  v.  Orosby,  56  Iowa  386. 

Under  exemptions  from  execution,  either  of  lands  or  goods,  the  husband  is 
the  "  head  of  the  family,"  where  the  husband  and  wife  are  living  together, 
and  he  must  claim  the  exception,  Qirod  v.  Oirod,  14  Gal.  506;  Oetder  v. 
Saroni,  18  IU.  511;  Strachn  v.  Foes,  4*  N.  H.  48;  Taylor  v.  McElvin,  31  La. 
An.  283  ;  Neal  v.  Sawyer,  62  Qa,  352  ;  ZeUere  v.  Beekman,  64  Qa.  747;  ShatUa 
v.  Melton,  65  Qa.  465  ;  Clinton  v.  KidweU,  82  IU.  427  ;  Van  Doran  v.  Harden, 
48  Iowa  186.  But  where  the  husband  was  a  deaf  mute  and  imbecile,  living 
with  his  wife,  who  had  charge  of  and  carried  on  the  plantation,  which  was 
cultivated  by  her  sons,  the  wife  was  allowed  to  claim  the  exemption,  Hardm 
V.  Wolf,  29  La.  An.  333  (two  judges  dissenting).  So,  where  the  husband  and 
wife  were  living  together,  the  wife  being  the  real  debtor,  and  helping  to  main- 
tain the  family  by  sewing,  she  was  allowed  to  claim  of  her  own  goods,  which 
had  also  been  levied  on  under  the  execution,  to  the  extent  necessary  to  make, 
with  her  husband's  property,  the  amount  exempted  by  statute.  Grant  v.  Wag> 
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tion  of  equity  to  prevent,  by  injunction,  in  view  of  the  inade- 
quacy of  the  legal  remedy,  the  sale,  under  execution  at  law,  of 
personal  property  not  subject  to  execution.  Lewis  v.  Levy,  16 
Md.  85;  Chappdl  v.  Cox,  18  Md.  6  IS,  and  Fusdier  v.  Buckner, 
98  La.  An.  59^,  are  cases  in  which  the  jurisdiction  of  equity  in 
such  cases  is  recognized. 

The  complainant's  claim  to  relief  rests  upon  the  alleged  exist- 
ence of  a  right  which  is,  in  its  nature,  purely  legal — a  right 
which  depends  upon  the  construction  of  a  statute  granting  an  ex- 
emption in  derogation  of  the  common  law.  The  statute  secures 
the  benefit  of  the  exemption  to  any  "  debtor  having  a  family  re- 
siding in  this  state,"  and  the  question  is,  whether  the  complain- 
ant is  within  that  description.  That  her  husband  is,  is  obvious, 
and  he  is  undoubtedly  entitled  to  the  benefit  of  the -statute.  The 
object  of  the  statute  is  to  protect  the  family.  Bonnet  v.  Dunn,  6 
Dutch.  485.  The  complainant  and  her  children  are  the  family 
of  her  husband.  The  legitimate  and  necessary  result  of  the  con- 
struction insisted  upon  by  the  complainant,  would  be  to  secure, 

goner.  33  Ind.  83.  Also  where  the  husband  refused  to  act,  and  made  do  objec- 
tion to  the  claim  interposed  by  the  wife,  Connolly  v.  Hardwick,  61  Qa.  501 ; 
Kirtland  v.  Davis,  43  Qa.  318.  To  a  bill  filed  by  a  married  woman,  to  have 
a  homestead  right  set  off  to  her,  it  is  no  defence  that  her  husband  was  then 
providing  her  with  a  comfortable  home,  Oomstock  v.  Oomstock,  27  Mich.. 97. 
8o,  where  the  wife  was  contributing  to  the  support  of  her  family  by  the  em- 
ployment of  a  team  which  had  been  seized,  McHugh  v.  Curtis,  48  Mich.  262. 

In  Clinton  v.  Kidwell,  82  III.  427,  it  was  held  that  there  is  no  presumption 
that  a  married  woman,  residing  with  her  husband,  on  her  land,  is  the  head  of 
the  family  ;  nor  is  it  enough  that  she  states  that  the  property  on  the  premises 
is  her  sole  and  separate  property,  and  that  she  has  children  by  her  former 
husband  living  with  her. 

A  bill  in  equity  and  injunction  are  the  proper  remedies  where  exempted 
lands  have  been  seized  under  execution,  Webb  v.  Cowley,  6  Lea  722  ;  Quy  v. 
Downs,  It  Neb.  532;  Willision  v.  Schmidt,  28  La.  An.  416;  Jones  v.  Crumley, 
SI  Qa.  106;  Ponton  v.  Manley,  4  Bradw  210;  see  Slanker  v.  BeardsUy,  9  Ohio 
SL  589;  but  not  chattels,  in  Florida.  Bryan  v.  Long,  14  Fla.  366;  Haynes  v. 
MeOeehee,  17  Flo.  159;  Phillips  v.  CHchton,  Id.  600.  Contra,  in  Texas, 
Nichols  v.  Claiborne,  39  Tex.  363;  denied,  Freeman  Ex.  {  439;  see  Pudney  v. 
Btirkhart,  62  Ind.  179.  In  Michigan,  jurisdiction  is  conferred  by  statute, 
Shepard  v.  Cross,  33  Mich.  96;  IngersoU  v.  Cage,  4l  Mich.  121;  see,  further, 
1  Am.  Law  Beg.  (N.  S.)  641,  705;  20  Id.  753;  13  Cent.  L.  J.  206;  5  N.  J.  L 
J.368.—RM*. 
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io  this  and  every  like  case,  the  right  to  a  doable  exemption-— one 
to  the  husband  and  one  to  the  wife. 

It  is  very  clear  from  the  language  of  the  statute,  especially  in 
connection  with  the  other  statute  also  providing  for  exemption 
in  favor  of  the  family  of  a  deceased  debtor,  that  the  legislature 
intended  to  grant  the  exemption  in  respect  of  the  father  or  hus- 
band, regarding  him  as  the  person  who  "  has  the  family."  In 
the  act  under  which  the  claim  under  consideration  is  made,  the 
language  is : 

M  Goods  and  chattels  of  erery  kind  not  exceeding  in  raJue,  exclosire  of 
wealing  apparel,  the  sum  of  $200 ;  and  all  wearing  apparel,  the  property  of 
any  debtor  having  a  family  residing  in  this  stale,  shall  be  resenred  as  well 
after  as  before  the  death  of  the  debtor  for  the  use  of  to  family."    Bee.  p.  S91. 

The  act  also  provides  that  in  case  of  the  debtor's  absence,  the 
selection  of  the  goods  may  be  made  by  "  his  wife  or  family/1  In 
the  other  act  the  language  is  such  as  to  confine  the  benefits  of 
the  provision  to  the  family,  in  the  settlement  of  the  estate  of  the 
father  or  husband,  for  it  speaks  of  the  widow,  and  provides  that 
every  person  residing  in  this  state  at  the  time  of  his  death, 
dying  testate  or  intestate  and  leaving  a  widow  or  a  child  or 
children  who  shall  reside  in  his  family  at  his  death,  him  sur- 
viving, shall  be  deemed  and  taken  to  have  left  a  family  entitled 
to  the  benefits  of  that  act.  Rev.  p.  768.  These  acts  are  in  pari 
rmUeria9  and  their  language  is  such  as  to  make  it  clear  that  the 
legislature  regarded  th  *  father  or  husband  as  the  law  does — ae 
the  head  of  the  family — and  provided  for  the  exemption  as 
against  his  creditors.  As  before  stated,  the  statute  under  con- 
sideration is  in  derogation  of  the  common  law,  and  it  should 
therefore  be  construed  strictly. 

In  Rue  v.  Alter,  6  Denio  1199  it  was  held  that  statutes  ex- 
empting a  debtor's  property  from  the  payment  of  his  debts  are 
not  remedial,  in  the  ordinary  sense,  so  as  to  require  that  they  be 
construed  with  any  peculiar  liberality;  that  they  are  in  deroga- 
tion of  the  common  law  and  confer  immunities  and  privileges 
contrary  to  its  general  maxims,  and  that  the  interpretation  is  to 
be  according  to  what  is  written,  or  what  is  plainly  and  manifestly 
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to  be  implied  from  what  is  written.  It  was  added  that  the 
court  is  not  to  speculate  on  what  are  the  evils  to  be  provided 
against,  and  thus  come  to  a  conclusion  in  conformity  to  what  a 
liberal  and  munificent  spirit,  or  perhaps  a  more  enlightened 
judgment  than  that  displayed  in  the  legislative  provision,  would 
approve.  See,  also,  Hammer  v.  Freese,  19  Pa.  St.  255 ;  Fuselier 
v.  Buckner,  28  La.  An.  694;  Todd  v.  Gordy,  Id.  666  ;  Briant 
v.  Lyons,  29  La.  An.  64 

In  Fuselier  v.  Buckner,  it  was  held  that  the  Louisiana  home- 
stead act,  which  gives  exemption  to  a  u  debtor  having  a  family 
or  mother  or  father  dependent  on  him  for  support,"  does  not 
confer  the  privilege  on  the  wife  of  the  debtor;  that  during  the 
marriage  the  husband  is  the  head  of  the  family,  upon  whom  de- 
volves the  support  of  the  family,  and  that  whether,  in  excep- 
tional cases,  the  wife  may  have  to  contribute  to  the  sup(>ort  of 
the  family  or  not,  cannot  affect  the  interpretation  of  the  statute; 
that  the  letter  of  the  law  is  unambiguous,  and  the  court  is  not 
permitted  to  disregard  it  under  the  pretext  of  divining  the  inten- 
tion of  the  legislature.  On  the  other  hand,  there  are  cases  in 
which  it  has  been  held  that  such  statutes  are  remedial  and  are  to 
be  construed  liberally.  The  cases  on  the  subject  of  the  con- 
struction of  such  laws  will  be  found  in  a  note  to  Bunnell  v.  Hay, 
73  Ind.  452,  in  20  Am.  L.  Reg.  751.  It  is  not  necessary  to 
consider  the  question  whether  a  widow  or  a  single  woman,  being 
a  debtor  and  having  a  family  residing  in  this  state,  is  entitled  to 
the  benefit  of  the  statute.  The  question  in  the  case  in  hand  is, 
whether  a  married  woman,  living  with  her  husband,  is  entitled 
to  it.  Nor  do  I  feel  called  upon  to  decide  even  that  question. 
It  is  enough  for  the  decision  of  this  case  that  the  complainant's 
right  is  not  clear.  Her  claim  is  based  on  a  general  law.  She  is 
not  within  the  express  terms  of  it,  and  it  is  not  manifestly  to  be 
implied  that  they  extend  to  her.  When  the  principles  of  law 
on  whch  the  complainant's  claim  of  right  rests  are  disputed,  and 
will  admit  of  doubt,  a  court  of  equity,  although  satisfied  as  to 
what  is  the  correct  conclusion  of  law  upon  the  facts,  may  not, 
upon  the  opinion  of  the  equity  judge,  without  a  decision  of  the 
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courts  of  law  establishing  such  principles,  grant  an  injunction. 
Hackensack  Imp.  Co.  v.  N.  J.  Mid.  R.  R  Cb.,  7  C.  E.  Or.  H. 
In  Stevens  v.  Newark  and  Paterson  R.  R.  Cb.,  5  C.  E.  Or.  126, 
it  was  held  that  an  injunction  will  not  issue  where  the  right  of 
the  complainant,  which  it  is  designed  to  protect,  depends  upon  a 
disputed  question  of  law  about  which  there  may  be  a  doubt 
which  has  not  been  settled  by  the  courts  of  law  of  this  state. 
And  that  enunciation  of  the  law  on  the  subject  is  quoted  with 
approbation  in  Citizens  Coach  Co.  v.  Camden  Horse  R.  R.  Cb.,  9 
Stew.  Eq.  £99,  prefaced  by  the  remark  that  no  rule  of  equity  is 
better  settled  than  the  doctrine  that  a  complainant  is  not  in  a 
position  to  ask  for  a  preliminary  injunction  when  the  right  on 
which  he  founds  his  claim  is,  as  a  matter  of  law,  unsettled.  The 
principle  applies  to  the  bill  in  this  case.  If  the  complainant's 
right  is  not  clear,  there  should  be  no  injunction,  and  therefore 
no  relief,  for,  as  before  remarked,  the  bill  is  merely  an  injunction 
bill,  and  no  other  relief  than  that  of  injunction  can  be  awarded. 
It  is  at  least  doubtful  whether  the  complainant  has  the  right 
which  she  seeks  to  protect.  In  the  present  condition  of  the  law, 
I  could  not  decree  that  she  has  the  right  which  she  claims,  and 
therefore  could  grant  her  no  relief.  The  demurrer  will  be  al- 
lowed and  the  bill  dismissed. 


Alfred  Hugo  et  al. 

v. 

Frank  Fath. 


The  defendant  had  driven  piles  at  the  »hore  line  in  front  of  oomp 
several  fishery,  and  was  about  erecting  a  platform,  with  a  roof  oyer  it,  as  a 
landing-place. — Held,  that  a  preliminary  injunction,  which  prohibited  the  de- 
fendant from  finishing  the  landing,  should  be  modified  so  as  to  allow  it  to  be 
finished,  since  complainants'  right  to  relief  on  final  hearing  would  not  be  pre* 
judiced  thereby. 
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Mr.  D.  J.  Panooad,  for  the  motion. 

Mr.  8.  H.  Qrey,  contra. 

The  Chancellor. 

The  bill  is  filed  to  prevent  the  defendant  from  further  ob- 
structing the  complainants'  several  fishery,  in  the  Delaware  river, 
at  Gloucester  City,  and  to  compel  him  to  remove  obstructions 
already  placed  there  by  him.  The  act  complained  of  is  the  driv- 
ing of  piles  in  the  river  at  the  shore  line  of  the  fishery,  for  the 
building  of  a  landing-place.  The  bill  alleges  that  the  obstruc- 
tions will,  if  permitted  to  continue,  wholly  destroy  the  fishery. 
It  prays  not  only  a  prohibitory  injunction  to  restrain  from 
further  obstruction,  but  a  mandatory  one  also,  requiring  the  re- 
moval of  the  piles  already  driven.  A  preliminary  prohibitory 
injunction  was  granted,  but  a  mandatory  one  was  denied. 
The  complainants  are  not  the  owners  of  the  shore  at  the  place 
where  the  piles  have  been  driven.  That,  according  to  the  an- 
swer, is  owned  by  the  defendant's  wife.  It  appears  by  the  an- 
swer that  when  the  bill  was  filed,  all  the  piles  which  the  defend- 
ant proposed  to  set  had  been  driven,  and  that  the  defendant  then 
■  intended,  and  still  intends,  to  do  no  more  in  that  way,  but 
only  to  build  a  platform  on  them  for  the  landing,  with  a  roof 
over  it.  The  answer  denies  that  the  piles  and  landing-place  do 
or  will  injure  the  fishery  if  the  right  exists.  The  defendant  asks 
that  the  injunction  may  be  dissolved,  so  as  to  permit  him  to  build 
the  platform  and  roof.  Under  the  circumstances,  no  right,  as 
against  the  complainants,  will  be  gained  by  finishing  the  landing- 
place,  nor  will  the  complainants'  claim  to  any  relief  to  which 
they  may  appear  on  the  final  hearing  to  be  entitled,  be  preju- 
diced, if  the  desired  permission  be  accorded.  The  injunction 
will  be  modified  (but  without  costs)  so  as  to  permit  the  defend- 
ant to  complete  the  construction  of  the  landing-place  as  proposed* 
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Anthony  A.  Jaoobus  et  al 

v. 

John  L.  Mtjnn  et  al. 

A  trustee  under  a  will  had,  for  thirty  yean,  the  sole  management  of  a  large 
amount  of  real  estate,  involving  great  responsibility  and  care,  and  the  expend- 
iture of  large  sums  of  money,  in  repairing  and  renting  and  collecting  the 
rents  of  several  dwelling-houses  thereon. — Held,  that  the  fact  that  he,  several 
years  ago,  received  presents  from  one  of  the  tenants  and  from  some  of  the 
mechanics  who  were  employed  by  him  to  repair  the  houses,  which  he  openly 
admitted  at  the  time  and  since,  and  which  caused  no  loss  whatever  to  the 
estate,  was  not  sufficient  proof  of  malfeasance  to  deprive  him  of  his  commis- 
sions, although  he  must  account  to  the  estate,  of  course,  for  the  moneys  so  re- 
ceived by  him.  By  the  decree  of  this  court  on  final  hearing,  he  had  been 
acquitted  of  the  charges  of  intentional  fraud  and  mismanagement  made  against 
him  in  the  bill,  in  which  the  receiving  of  the  presents  was  included. 

Bill  for  relief.     On  exceptions  to  master's  report. 

Mr.  R.  Wayne  Parker  and  Mr.  C.  Parker,  for  complainant* 

Mr.  H.  C.  Pitney,  for  defendant  John  L.  Munn. 

The  Chancellor. 

The  bill  in  this  cause  was  filed  in  1878,  by  the  grandchildren 
of  Anthony  A.  Jaoobus,  deceased,  to  obtain  possession  of  the 
property  (the  residue)  which  was  devised  and  bequeathed  to  them 
by  his  will,  subject  to  the  support  of  their  father  and  mother,  and 
also  for  an  account  by  the  executor,  Dr.  John  L.  Munn,  of  his 
transactions  and  dealings  with  the  estate.  The  will  was  made  in 
March,  1848.  The  testator  died  in  1849.  He  appointed  three 
executors,  Abraham  Ryerson,  Philip  Kingsley  and  Dr.  Munn. 
The  first  never  proved  the  will.  The  second  proved  it  alone 
and  served  as  executor.  He  died  in  or  about  1852,  and  in  th* 
spring  of  that  year  Dr.  Munn  proved  the  will,  and  from  that 
time  discharged  the  duties  of  the  office  of  executor.     The  wiL 
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provided  for  the  support  of  Henry  V.  B.  Jacobus  and  his  wife, 
lbe  parents  of  the  complainants,  for  their  respective  lives,  out  of 
the  proceeds,  rents  and  profits  of  the  residue;  and  it  charged  the 
residue  with  the  support,  maintenance  and  education  of  the 
grandchildren  during  their  minority,  and  it  directed  that  the 
residue  should  not  come  into  their  possession  until  the  youngest 
of  them  should  have  attained  to  his  majority.  It  provided,  also, 
for  an  annuity  of  $500  to  the  testator's  widow,  for  her  life,  pay- 
able by  the  executors  quarterly,  out  of  the  rents  and  profits  of 
the  testator's  real  and  personal  estate,  and  it  gave  to  each  of 
three  of  the  sisters  of  the  testator  the  interest  of  $1,000  for  life, 
also  payable  out  of  the  rents  and  profits  of  his  real  and  personal 
estate ;  the  $1,000  in  each  case  to  go,  at  the  death  of  the  legatee, 
to  her  children.  The  eetate  consisted  of  some  personal  property 
(according  to  the  inventory  it  amounted  to  $7,542.25),  and  some 
real  estate  here,  and  fourteen  houses  and  lots  in  the  city  of  New 
York.  Dr.  Munn,  after  he  proved  the  will,  took  care  of  the 
estate,  letting  the  property  in  New  York  and  receiving  the  rents 
therefrom.  The  bill  charges  him  with  waste  and  mismanage- 
ment in  letting  the  property  below  its  value;  making  extrava- 
gant and  unnecessary  repairs;  with  failing  to  invest  the  balances 
in  his  hands  from  time  to  time,  and  with  receiving  presents  from 
one  of  the  tenants;  and  it  alleges  that  the  complainants  have 
grave  reason  to  suspect  that  he  has  received  presents,  or  some 
valuable  consideration  or  commissions,  from  the  workmen  em- 
ployed by  him  to  do  the  repairs.  Dr.  Munn  filed  his  accounts 
('nun  time  to  time  from  1854  up  to  1879,  almost  every  year,  in 
the  surrogate's  office  of  Essex  county,  and,  up  to  the  account  of 
1875,  (hey  were  passed.  To  that  account  exceptions  were  filed, 
and,  under  them,  it  was  referred  to  an  auditor,  who  reported 
thereon  in  1877,  but  before  the  court  decided  the  matter  the  bill 
in  this  cause  was  filed.  It  was  filed  July  12th,  1878.  In  this 
suit,  by  a  decree  made  on  the  11th  of  July,  1879,  it  was  decreed 
that  the  residue  vested  in  the  grandchildren  when  the  youngest 
of  them  came  of  age,  subject  to  the  charge  for  the  support  of 
(heir  father  and  mother,  and  the  decree  directed  that  the  complain- 
ants secure,  by  mortgage  of  the  real  estate  to  Dr.  Munn  as  trusts 
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under  the  will,  certain  specified  annual  sums  for  the  support  of 
their  father  and  mother,  and  that  on  the  approval  and  delivery 
of  the  mortgage,  the  trustees  deliver  over  the  trust  property  to 
them,  subject  to  and  pending  the  accounting  by- the  trustee;  and 
it  was  thereby  declared  that  this  court  was  of  opinion  that  the 
charges  of  intentional  fraud  aud  mismanagement,  made  in  the 
bill  against  Dr.  Munn,  were  not  sustained  by  the  proofs;  also, 
that  the  accounts  in  the  Essex  orphans' court  were  not  conclusive 
on  the  complainants,  and  that  they  were  entitled  to  impeach,  sur- 
charge and  falsify  them,  and  it  was  thereupon  referred  to  Wil- 
liam Paterson,  esq.,  one  of  the  masters  of  this  court,  to  take  and 
state  the  accounts  of  Dr.  Munn  from  the  beginning,  and  fix  the 
allowance  to  be  paid  to  him  for  his  services  as  executor  and  trus- 
tee; the  master  to  take  into  account,  in  fixing  his  allowance,  the 
nature  of  his  services  in  caring  for  and  renting  the  real  estate, 
and  collecting  the  rents  thereof.  By  a  subsequent  explanatory 
order  of  July  8th,  1881,  it  was  declared  that  all  matters  con- 
tained ill  Dr.  Munn's  account,  including  the  question  whether  he 
is  entitled  to  commissions  at  all,  were  referred  to  the  master,  and 
that  it  was  not  intended  by  the  original  decree  to  commend  or 
ratify,  or  to  disapprove  the  management  of  the  estate  by  Mr.  Munn, 
but  to  leave  to  the  master  the  settlement  of  fhe  accounts.  The 
master,  by  his  report,  approved  the  conduct  of  Dr.  Munn  in  his 
management  of  the  trust,  except  as  to  the  receipt  of  money  for  his 
own  benefit,  by  way  of  gift,  from  one  of  the  tenants  of  the  New 
York  houses,  and  from  persons  employed  to  make  repairs  to  those 
houses,  with  which,  however,  he  did  not  charge  him,  being  un- 
able to  ascertain  the  amount  thereof,  but  recommended  that  in- 
stead of  charging  him  therewith  he  be  required  to  pay  the  costs 
of  this  suit,  and  suitable  counsel  fees  to  the  complainants1  coun- 
sel. And  he  fixed  the  executor's  fees  at  five  per  cent,  on  the 
moneys  he  had  collected,  which  moneys  amounted  to  $232,414.96. 
Avery  careful  examination  and  consideration  of  the  testimony 
have  led  me  to  the  conclusion  that  Dr.  Munn's  management  of 
the  estate  has  been  fair,  careful  and  judicious.  The  will  created 
an  active  trust  in  the  executor  as  to  the  rents  of  the  real  estate  in 
question,  and  that  trust  devolved  on  him  the  duty  of  keeping  the 
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property  in  proper  tenantable  condition.  He  appears  to  havt 
done  so,  and  though  he  made  some  additions  which  may  be  re- 
garded as  improvements,  they  were  not  only  all  for  the  benefit 
of  the  property  absolutely,  but  also  as  regards  its  rental  value, 
and  they  seem  to  have  been  made  with  a  view,  and  merely  with 
a  view,  to  increasing  the  value  of  the  property  in  the  latter  re- 
spect. Nor  does  there  ap|>ear  to  have  been  any  extravagance  or 
carelessness  in  making  them  or  any  of  the  repairs.  One  of  the 
complainants1  witnesses,  Mr.  Burnham,  who  has  had  special 
charge  of  the  houses  since  October,  1879,  says  he  thinks  the  ex- 
pense of  keeping  them  in  repair,  while  Dr.  Munn  had  charge  of 
them,  ought  not  to  have  exceeded  $1,600  a  year.  The  average  ex- 
penditure for  repairs,  including  the  improvements  before  referred 
to,  during  the  time,  was,  in  fact,  about  $1,530  a  year.  Here  were 
fourteen  houses,  all  occupied  by  tenants,  and  all,  except  two,  old. 
All  except  those  two  have  been  built  over  forty  years,  and  they 
have  been  built  about  twenty  years.  An  average  expenditure  of 
$110  a  year  on  each  of  those  houses  is,  according  to  the  evidence, 
in  nowise  excessive. 

Nor  is  there  any  evidence  of  dereliction  of  duty  on  the  part 
of  Dr.  Munn  in  not  investing  balances  in  his  hands,  nor  any  evi- 
dence that  he  used  the  money  of  the  estate  for  his  own  purposes, 
but  the  proof  is  to  the  contrary.  He  appears  to  have  made  de- 
posits of  the  money  of  the  estate,  in  his  name,  as  executor,  in 
the  savings  bank,  and  to  have  put  his  own  money  in  with  it. 
On  the  other  hand,  he  kept  the  money  of  the  estate  in  two  banks 
of  discount  and  deposit — one  in  New  York  and  the  other  in  Mor 
ristown.  In  one  of  them,  he  says,  he  had  $14,000  of  his  own 
money,  besides  money  of  the  estate,  and  drew  the  money  as  he 
wanted  it  for  his  own  purposes,  or  for  the  estate.  He  was 
engaged  in  no  business,  however,  and  had  no  occasion  to  borrow 
money  or  use  his  credit.  It  does  not  appear  that  he  ever  used 
any  of  the  money  of  the  estate  for  his  own  purposes. 

That  he  received  money  from  one  of  the  tenants,  and  from 
some  of  the  persons  employed  to  do  work  on  the  houses,  he  freely 
admits.  In  one  instance  be  received  $60  a  year  for  five  years 
from  a  tenant    And  this  appears  to  have  been  the  only  tenant 
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from  whom  he  received  money  for  his  own  use  in  connection  with 
and  on  account  of  the  business  of  the  estate,  and  the  $260  all  he 
received  from  him.  In  some  other  instances  he  received  small 
sums  by  way  of  gifts  on  payment  of  bills  for  work  done.  These 
appear  to  have  been  voluntary  offerings  to  him,  and  to  have  been 
paid  in  consideration  of  his  promptness  in  making  payment,  or 
his  trouble  in  coming  to  New  York  to  make  the  payments ;  ami 
it  does  not  appear  that  they  were  given  to  him  in  anywise  at  the 
expense  of  the  estate,  or  to  its  detriment.  He  made  no  conceal- 
ment of  the  fact  that  he  received  them,  and  appears  not  to  have 
been  aware  that  in  accepting  them  he  was  doing  anything  incom- 
patible with  his  strict  duty  as  a  trustee.  Such  transactions  on 
the  part  of  a  trustee,  however,  are  obviously  not  allowable  in  his 
dealings  with  the  trust  estate,  and  he  is  accountable  to  the  estate 
for  all  such  moneys  received  by  him. 

The  master  was  unable  to  ascertain  what  amount  Dr.  Munn 
eo  received,  and  the  latter,  while  he  appears  to  have  frankly  tes- 
tified in  regard  to  the  matter,  was  unable  to  fix  the  amount  with 
any  certainty.  The  master,  as  before  slated,  has  not  charged 
him  with  the  moneys  in  the  account,  but  recommends  (substan- 
tially) that  in  consideration  thereof  he  be  required  to  pay  in 
satisfaction  to  the  estate,  and  as  punishment  for  his  illegal  con- 
duct in  receiving  them,  the  costs  of  this  suit,  and  such  reasonable 
counsel  fee  to  the  complainants'  counsel  as  the  chancellor  may  fix. 
I  am  not  satisfied  to  dispose  of  the  matter  in  that  way.  The 
proper  way  to  deal  with  it,  under  the  circumstances,  is,  inasmuch 
as  the  amount  cannot  be  exactly  ascertained,  to  deduct  from  the 
commissions  a  sum  probably  sufficient  to  cover  it  and  interest, 
but  not  so  large  as  to  do  him  injustice.  He  appears  to  have  been 
faithful  to  his  trust  except  where  he  has  erred  from  want  of  knowl- 
edge of  his  duty.  The  estate  has  lost  nothing  from  that  want  of 
knowledge  or  circumspection  on  his  part.  He  has  served  it  for 
many  years  in  taking  care  of  the  property,  and  renting  the  houses 
and  collecting  the  rents.  For  this  service  he  is  entitled  to  just 
compensation.  The  master  reports  that  Dr.  Munn  has  had  the 
entire  charge  of  the  estate,  aud  the  sole  management  thereof,  for 
nearly  thirty  years ;  that  during  that  time  he  has  received  more 
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than  $230,000,  and  has  accounted  for  all  of  it ;  that  bnt  little, 
if  anything,  has  been  lost  or  not  collected,  and  that  no  imputa- 
tion has  been  made  against  him  in  that  respect,  nor  any  charge 
of  personal  malfeasance  or  appropriation  of  moneys  to  his  indi- 
vidual use  or  benefit ;  that  he  has  accounted  at  proper  times,  and 
lin*  1862,  annually,  to  and  under  the  direction  of  the  proper 
accounting  officers  of  the  county,  and  his  settlements  have  been 
matters  of  record  ;  that  he  has  applied  to  and  received,  and  fol- 
lowed the  instructions  of  this  court  in  the  payment  of  moneys 
and  the  execution  of  trusts  under  the  will ;  that,  considering  the 
facts  and  circumstances  connected  with  the  trust  since  it  came  to 
his  hands,  the  amount  of  money  received  and  disbursed  by  him, 
the  nature  of  the  estate,  the  character  and  class  of  the  property, 
the  difficulties  and  trouble  that  must  have  attended  the  super- 
vision of  it,  the  care  required  in  procuring  and  retaining  proper 
tenants,  and  collecting  the  rents,  keeping  the  houses  in  such 
repair  and  condition  as  to  secure  desirable  tenants,  meet  the  de- 
mand for  more  modern  improvements,  and  comply  with  sanitary 
and  other  regulations  of  the  municipal  authorities,  the  nature 
and  variety  of  the  trusts  of  the  will,  the  demands  upon  the  time 
and  services  of  the  trustee,  the  responsibility  devolving  on  him: 
and  the  fact  that  the  property  has  been  transferred  to  the  com- 
plainants in  fair  condition,  with  the  benefit  of  the  improvements, 
and  with  no  charges  or  liens  thereon,  created  or  left  by  him,  and 
no  arrears,  the  trustee  should  be  allowed  the  sum  of  $11,620.74, 
as  a  compensation  in  gross  for  his  commissions  and  services; 
being  five  per  cent,  on  the  receipts.  This  award  of  compensa- 
tion appears  to  me  to  be  no  more  than  just  in  view  of  those  con- 
siderations, all  of  which  are  well  founded.  This  court  has,  by 
its  decree,  expressly  acquitted  the  trustee  of  the  charge  of  in- 
tentional fraud  and  mismanagement.  He  should  not,  therefore, 
be  punished  for  his  error  in  accepting  the  presents.  Where  a 
trustee  has  been  guilty  of  a  breach  of  his  trust  or  of  vexatious 
or  improper  conduct,  the  court  can  withhold  all  compensation,  or 
allow  him  such  compensation  as  will  pay  for  the  value  of  his 
services  so  far  as  they  have  been  beneficial  to  the  estate.  Perry 
on  Trusts  §  919;  Moore  v.  Zabriakie,  S  C.  E.  Or.  St.     The 
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moneys  received  by  the  trustee  from  the  tenant,  and  persons  who 
did  work  on  the  property  in  New  York,  probably  amount  to  not 
more  than  $500.  If  he  be  charged  with  this  sum,  and  $300  for 
interest,  full  justice  will  probably  be  done  to  the  estate  and  no 
injustice  to  him,  under  the  circumstances;  $800  should  be  de- 
ducted from  the  amount  awarded  for  compensation,  and  the 
trustee,  having  been  acquitted  of  all  intentional  fraud  and  mis- 
management, should  have  his  costs  of  suit  out  of  the  estate. 

The  second  exception  on  the  part  of  the  complainants  will  be 
allowed,  and  the  rest  overruled ;  and  the  exception  on  the  part 
of  the  defendant  will  be  allowed.  Under  the  circumstances,  the 
eoets  of  the  exceptions  on  both  sides  should  be  paid  out  of  the 
•**ate. 


Andrew  Kirkpatrick,  receiver  Ac, 
Erastus  Corning  et  al. 

The  firm  of  James  Horner  &  Co.,  composed  of  James  Horner  and  Ja 
Ludlum,  was  dissolved  by  the  death  of  Horner  in  1874.  His  executrix  filed  a 
bill  in  chancery  in  1874,  against  Ludlum,  for  an  account  and  settlement  of  the 
partnership  estate,  which  consisted  of  lands,  factories,  and  a  large  amount  of 
personalty.  The  bill  also  prayed  for  the  appointment  of  a  receiver,  and 
Ludlum  was  appointed,  with  the  usual  power-,  and  also  with  leave  to  bid 
at  his  sales,  and  with  power  also  to  redeem  with  the  funds  any  of  its  estates 
from  mortgages  thereon.  The  title  to  the  partnership  lands  was,  after 
Horner's  death,  in  his  devisees  and  in  Ludlum,  and  those  lands  were  cov- 
ered by  two  mortgages  held  by  Corning.  On  their  foreclosure,  Ludlum  was 
made  a  defendant  as  owner,  but  not  as  receiver,  and  a  decree  pro  confesao  was 
rendered  against  him,  while  the  other  defendants  therein  answered.  Corning 
bought  all  of 'the  lands  at  foreclosure  sale,  in  1877,  and  through  Ludlum,  as 
his  agent,  bought  personal  property  belonging  to  the  firm  at  the  master's  sale 
thereof  in  1876.  They  organised  a  cor | oration  after  the  sale  of  the  personal 
property,  and  transferred  all  that  (the  personal)  pn»|»erty  to  the  corporation. 
Ludlum  was  removed  as  receiver  in  Ls79,  and  Kirkpatrick  appointed  in  his 
place. — Held,  that  Kirkpatrick  could  not,  as  receiver,  redeem  the  premises  from 
the  foreclosure  sale,  on  an  allegation  that  the  mortgages  were  usurious  and 
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Toid  by  the  law  of  New  York,  where  they  were  made,  on  the  ground  that  Lud- 
luzn  ought  to  have  been  a  party  defendant  in  the  foreclosure  suit  as  receiver 
as  well  as  individually ;  nor  on  the  ground  of  fraud  and  collusion  between 
Ltidlum  and  Corning,  at  the  foreclosure  sale,  as  to  certain  water  rights  which 
had  been  held  by  the  firra,  and  a  renewal  of  which  was  obtained  in  the  name 
of  Lud  I  urn's  wife  before  that  sale,  or  of  fraud  and  collusion  as  to  the  sale  of  the 
personal  property;  held, further,  that  the  bill  was  multifarious  as  to  the  corpo- 
ration, in  that  it  prayed  general  relief  against  the  corporation  as  to  the  firm's 
lands,  as  well  as  personalty,  when  the  corporation,  in  fact,  had  no  interest  in 
those  lands. 


Bill  for  relief.     On  general  demurrer. 

Mr.  T.  N.  McCarter  and  Mr.  Amasa  J.  Parker,  of  New  York, 
for  demurrants. 

Mr.  F.  W.  Stevens  and  Mr.  C.  Parker,  for  complainant. 

The  Chancellor. 

This  bill  is  filed  by  the  present  receiver  of  the  late  firm  of 
James  Horner  &  Co.  against  Erastus  Corning,  James  Ludlum 
and  Susan  H.,  his  wife,  Alice  Buckingham,  as  executrix  and  de- 
visee tinder  the  will  of  James  Horner,  deceased,  and  John  M. 
Buckingham,  her  husband,  Susan  Horner  and  the  Pompton 
Steel  and  Iron  Company.  It  states  that  the  firm  of  James 
Horner  &  Co.  was  composed  of  James  Horner  and  James  Lud- 
lum, and  carried  on  the  business  of  manufacturing  steel  and 
files  at  Pompton,  in  the  county  of  Passaic,  in  this  state;  that  it 
was  dissolved  in  1874  by  the  death  of  Horner;  that  at  his 
death  it  owned  very  valuable  real  and  personal  property  at 
Pompton ;  that  the  real  property  was  worth  from  $160,000  to 
$200,000,  and  consisted  of  a  large  and  valuable  tract  of  land, 
on  which  were  the  works,  water  power  by  which  they  were 
operated,  a  mansion  in  the  course  of  construction,  and  certain 
dwelling-houses  for  employees;  that  the  personal  property  was 
also  of  very  large  value,  from  which  Ludlum,  as  receiver  (he 
was  the  first  receiver  of  the  partnership  property),  realized  $233,- 
380.09,  more  than  half  of  which  was  at  once  available  for  the 
payment  of  debts,  and  there  was  a  debt  due  from  Ludlum  of 
$73,975.47;  that  the  liabilities  of  the  firm,  including  $115,000 
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then  claimed  by  Corning  to  be  due  to  him  on  the  mortgages  he 
held  on  the  property,  amounted  to  $180,490.68;  that  the  excess 
of  actually  realized  assets  over  the  liabilities  was  $133,399  41, 
of  which  $37,018.72,  represented  by  files  of  that  nominal  value, 
were  <qual  y  divided  between  Horner's  executrix  and  Ludlum, 
and  the  balance  was  used  in  working  up  the  stock,  paying  inter- 
est, taxes  and  the  expenses  of  Ludl  urn's  receivership;  that 
Horner,  by  his  will,  gave  to  Ludluni's  wife  all  his  interest  in  the 
land  on  which  the  before- mentioned  mansion-house  was  being 
built,  and  after  providing  for  payment  of  his  debts,  gave  the 
residue  to  Mrs.  Buckingham  for  her  own  use,  except  as  to  a 
fourth  part,  which  she  was  to  hold  in  trust  for  his  other  daugh- 
ter, Susan,  for  the  life  of  the  latter,  and  made  the  former  his 
executrix;  that  Mrs.  Buckingham  proved  the  will,  and  in  1874 
filed  a  bill  in  this  court,  as  executrix,  against  Ludlum  for 
(amongst  other  things)  an  account  and  settlement  of  the  partner- 
ship estate,  and  for  a  receiver;  that  under  those  proceedings 
Ludlum  was  appointed  receiver;  that  the  order  of  appointment 
appointed  him  receiver  of  all  the  property  and  assets  of  the  firm, 
with  power  to  collect  and  receive  all  moneys  and  other  property, 
and  to  pay  the  debts  and  to  take  and  retain  possession  of  the 
property  with  a  view  to  the  ultimate  settlement  of  the  affairs  and 
business  of  the  concern  in  this  court;  required  him  to  make  an 
inventory  of  the  property  and  debts;  gave  him  power  to  com- 
pound for  any  of  the  outstanding  debts ;  to  extend  the  time  of 
(myment;  to  prosecute  and  defend  in  his  name,  as  receiver,  all 
fUch  suits  as  he  should  deem  expedient,  and  to  sell  the  personal 
estate,  gave  him  power  to  redeem  from  mortgage  any  of  the 
estates  belonging  to  the  firm,  and  to  use  for  that  purpose  any 
funds  in  his  hands  belonging  to  the  firm ;  required  him  to  hold 
all  the  estates,  property,  debts  and  effects,  except  such  as  should 
have  been  disposed  of  by  the  decree,  and  all  the  works  &c.,  sub- 
ject to  the  order  and  direction  of  this  court,  and  gave  him 
authority,  notwithstanding  his  office  of  receiver,  to  bid  for  him- 
self in  person,  or  by  agent,  at  any  sale,  and  buy  in  property  in 
his  own  name,  but  provided  that  such  purchases  should  not  be 
carried  into  effect  without  the  sanction  and  order  of  this  coutt. 
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The  hill  farther  states  that  from  Horner's  death  up  to  the  time 
when  the  property  of  the  firm  was  sold,  Ludlum  had  possession 
of  the  property,  real  and  personal,  of  the  firm,  and  the  complain- 
ant insists  that  from  the  time  he  was  appointed  receiver,  Lud- 
lum's  possession  was  as  receiver.  He  was  removed  from  office 
July  31st,  1879,  and  the  complainant  appointed  in  his  stead. 
The  bill  further  alleges  that  on  the  22d  of  June,  1875,  Corning 
began  suits  for  foreclosure  of  the  two  mortgages  he  held  on  the 
real  estate— one  given  by  Horner  and  Ludlum  to  Gabriel  W. 
Ludlum,  March  12th,  1863,  for  $50,000,  and  assigned  by  the 
mortgagee  to  Erastus  Corning,  senior,  Coming's  father;  the 
other  given  by  Horner  and  Ludlum  to  Erastus  Coming,  senior, 
August  23d,  1866,  for  $68,915;  both  of  which  mortgages  were, 
on  the  death  of  Coming's  father,  assigned,  by  his  executors,  to 
one  Marvin,  by  whom  they  were  assigned  to  Coming.  It  ap- 
pears by  the  bill  that  the  defendants  to  the  bill  in  those  suits 
were  Ludlum  and  his  wife,  Buckingham  and  his  wife,  and  Eliza 
Horner  and  Susan  Horner;  that  Buckingham  and  his  wife  an- 
swered only,  setting  up  that  there  was  ample  personal  property 
of  the  firm  to  pay  the  mortgages,  and  that  it  ought  to  be  applied 
to  such  payment.  Ludlum  did  not  answer,  and  there  was  a  de- 
oreejprocori/esso  against  him.  There  was  a  decree  for  foreclosure 
and  sale  in  the  suits  (they  were  consolidated)  for  $96,209.23. 
The  decree,  in  the  usual  language,  barred  the  defendants.  The 
bills  made  no  mention  of  the  receivership,  nor  of  the  fact  that  the 
mortgaged  premises  were  partnership  property.  Subsequently  to 
the  decree,  there  was  credited  on  the  execution  the  sum  of  $24,- 
349.18,  for  the  price  of  personal  property  of  the  firm,  bought  by 
Corning  at  a  sale  under  the  order  of  this  court,  by  one  of  its 
masters,  leaving  due,  on  the  day  of  sale  under  the  execution  in 
the  foreclosure  suits,  $80,510.10,  for  which  sum  Corning  bought 
the  mortgaged  premises  at  the  foreclosure  sale.  The  bill  alleges 
that  the  contract  for  the  loan  secured  by  the  mortgages  was  usuri- 
ous, and  by  the  law  of  New  York,  where  it  was  made,  therefore 
void,  and  that  the  decree  was  for  about  $20,000  more  than  was 
equitably  due  on  the  mortgages,  if  only  the  amount  advanced  and 
interest  thereon  be  allowed.     It  also  claims  that  there  ough*.  to 
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have  been  a  further  deduction  of  $30,000  for  the  value  of  the 
|)er8onal  property  bought  by  Corning  at  the  master's  sale,  through 
Ludlum,  as  his  agent,  over  the  price  at  whicli  he  bought  it  there; 
the  complainant  insisting  that  Ludlum,  because  he  was  receiver, 
had  no  right  to  buy  for  Corning  at  that  sale.  The  bill  also  states 
that  before  the  foreclosure  sale,  the  license  or  lease  which  the 
firm  had  to  flow  certain  land  for  the  water  power,  by  which  the 
factory  machinery  was  run,  with  a  right  to  buy  the  land  at  a 
stated  price  during  the  term,  expired,  and  that  Coming's  solicitor 
got  a  renewal  of  it  to  Lndl urn's  wife  for  Corning  and  Ludlum, 
and  that  Ludlum,  at  the  sale,  stated  that  the  firm's  right  to  flow 
the  land  had  expired,  and  that  the  right  would  be  held  by  his 
wife  adversely  to  the  purchaser.  It  is  further  stated  by  the  bill 
that  after  the  sale  of  the  personal  property  by  the  master,  a  com- 
pany (the  Pompton  Steel  and  Iron  Company)  was  organised  by 
Corning  and  Ludlum,  under  a  charter  granted  by  the  legislature 
in  1866,  but  which  had  not  been  used  previously  to  the  sale,  and 
on  its  organisation,  the  personal  property  purchased  by  Corning, 
through  Ludlum,  at  the  master's  sale,  was  transferred  to  the 
company,  which  paid  for  it  to  Corning  in  its  capital  stock;  that 
the  company  was  organized  in  the  interest  and  for  the  benefit  of 
Corning  and  Ludlum,  who  are  stockholders  and  directors  therein, 
and  have  absolute  control  of  it;  that  Ludlum  has  been  president 
and  treasurer  of  it,  and  managed  its  concerns  from  its  organisa- 
tion, and  that  he  and  Corning  have  organized  it  merely  for  busi- 
ness convenience,  and  that  an  understanding  exists,  and  has  ex- 
isted ever  since  the  sale,  that  when  the  mortgages  to  Corning 
shall  have  been  fully  satisfied,  Ludlum  is  to  resume  the  owner- 
ship and  control  of  the  property.  The  bill  does  not  charge 
Corning  with  actual  fraud,  but  insists  that  while  he  may  not  be 
so  chargeable,  yet  he  has  so  dealt  with  Ludlum,  who,  as  receiver, 
stood  in  the  position  of  trustee,  and  has  so  far  accepted  Ludlum's 
wrongful  acts,  as  to  be  chargeable  with  constructive  fraud  in  his 
acquisition  and  subsequent  use  of  the  partnership  property,  and 
so  as  to  be  accountable  in  equity,  and  on  equitable  terms,  to  the 
complainant. 

The  suit  is  brought  to  redeem  the  property  sold  under  tht 
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foreclosure;  on  the  payment  of  the  amount,  if  anything,  now  due 
on  the  mortgages,  after  allowing  only  the  amounts  advanced,  with 
lawful  interest,  and  deducting  the  fair  value  of  the  use  and  occu- 
pation of  the  real  property  since  the  foreclosure  sale,  and  credit- 
ing, also,  the  full  value  of  the  personal  property  bought  by  Corn- 
ing at  the  master's  sale.  The  bill  also  prays  that  if  redemption 
be  denied,  the  foreclosure  sale  may  be  set  aside  and  a  new  sale 
ordered,  to  raise  what,  if  anything,  may  be  due,  computing  the 
amount  and  making  the  allowances  in  the  way  just  stated. 

The  claim  of  a  right  to  redeem  rests  wholly  upon  the  assump- 
tion that  the  receiver  of  the  partnership  was  a  necessary  party  to 
the  foreclosure  suits.  He  was  a  party  in  his  individual  capacity 
but  not  as  receiver.  The  complainant  insists  that,  by  the  order 
appointing  Ludlum  receiver,  he  was  vested  with  such  an  interest 
in  the  property  as  made  him  a  necessary  party  to  those  suits. 
But  he  had  no  legal  title  as  receiver.  The  legal  title  was  in  him 
individually,  and  Horner's  heirs-at-law.  By  the  order,  he  had 
power  to  take  and  hold  possession  of  the  property  with  a  view 
to  the  ultimate  settlement  of  the  firm's  affairs  in  this  court,  and 
he  had  power  to  redeem  any  of  it  from  mortgage  debts,  and  to 
use  for  that  purpose  any  funds  in  his  hands  belonging  to  the 
firm.  But  that  was  a  mere  authority  to  apply  partnership  funds 
to  a  designated  use.  He  was  authorized  to  sell  the  personal 
property,  but  not  the  real.  The  order  vested  no  title  whatever 
to  the  real  estate  in  him  as  receiver.  He  was  not,  as  receiver,  a 
necessary  party  to  the  suit.  This  very  question,  as  to  the  neces- 
sity of  making  receivers  with  similar  powers,  parties  to  a  fore- 
closure suit,  was  fully  considered  and  decided  in  Willink  v. 
Morris  C.  &  B  Co.,  S  Or.  Ch.  377.  The  court  said :  "  The 
property  of  the  company  does  not  vest  in  the  receivers,  nor  does 
the  appointment  of  receivers  necessarily  put  an  end  to  the  cor- 
poration. The  receivers  have  the  sole  power  over  the  cor  jura- 
tion; they  are  substituted  in  the  place  of  the  directors  and 
managers,  but  for  the  purpose  of  settling  up  and  closing  the 
affairs  of  the  company.  The  title  to  the  property  is  not  change* I, 
bat  a  power  only  is  delegated  to  the  receivers  to  take  charge  of 
and  sell  it.     These  receivers,  too,  may  bring  suit  in  their  own 
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name,  and  for  aught  I  see,  in  the  name  of  the  corporation,  should 
they  prefer  it;  and  if  so,  they  may  defend  a  suit  in  the  name  of 
the  corporation.91  It  is  true,  in  that  case,  the  appointment  of 
the  receivers  was  subsequent  to  the  filing  of  the  bill,  and  there 
was  a  decree  pro  oonfesso  in  the  cause  before  they  were  ap- 
pointed, but  the  court  might  have  ordered  that  they  be  made 
parties,  nevertheless,  had  it  seen  fit  to  do  so,  and  its  language  is 
important  as  showing  the  relation  which  a  receiver,  with  such 
powers  as  Ludlum  had  under  the  order  of  this  court,  bears  to 
the  real  estate.  It  is  urged  by  the  complainant's  counsel  that  a 
contrary  opinion  was  expressed  by  Vice-Chancellor  Van  Fleet 
in  Freeholders  v.  State  Bank,  2  Stew.  Eq.  268,  and  that  his 
judgment  was  affirmed  by  the  court  of  errors  and  appeals  in  8. 
C.j  S  Stew.  Eq.  811.  But  the  view  the  vice  chancellor  ex- 
pressed on  the  subject  was  not  necessary  to  the  decision  of  the 
case,  and  there  was  no  opinion  in  the  court  of  last  resort  More- 
over, the  same  judge,  in  the  subsequent  case  of  State  Bank  v. 
Plainfield  Bank,  7  Stew.  Eq.  456,  expressed  the  opposite  view — 
one  in  accordance  with  that  of  Chancellor  Pennington  in  WUr 
link  v.  Morris  C.  &  B.  Co.  See,  also,  Wilson  v.  Wilson,  1  Barb. 
Ch.  692. 

The  receiver,  in  his  individual  capacity  as  one  of  the  owners 
of  the  equity  of  redemption  of  the  mortgaged  premises,  was 
made  a  party  to  the  suits.  And  the  Buckinghams  and  Eliza 
Horner  and  Susan  Homer,  legatees  under  the  will  of  Mr.  Hor- 
ner, were  parties  also.  Mrs.  Buckingham  and  her  sister,  Susan 
Horner,  were  the  heirs-at-law  of  James  Horner.  Though  Mr. 
and  Mrs.  Buckingham  answered,  they  did  not  allege  the  necessity 
of  making  the  receiver  a  party  to  the  suit.  Susan  Horner  hav- 
ing failed  to  answer  in  due  time,  applied  for  leave  to  answer,  but 
failing  to  show  that  she  had  any  equitable  and  meritorious  de- 
fence, the  permission  was  denied.  Horner  v.  Coming,  1  Stew. 
Eq.  254-  The  court  of  errors  and  appeals,  in  that  case,  speak- 
ing in  reference  to  her  defence,  that  the  mortgaged  premises 
ought  not  to  be  sold  until  certain  equities  between  the  defend- 
ants against  each  other  had  been  settled,  and  that  Ludlum,  as  re- 
ceiver of  the  personal  estate  and  the  rents  and  profits  of  the  real, 
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ought  to  be  required  to  pay  Coming's  mortgagee  out  of  the 
money  and  assets  in  his  hands  as  receiver,  before  the  mortgaged 
premises  were  resorted  to,  said  it  was  not  shown  nor  alleged  that 
Corning  was  in  anywise  affected  by  those  equities,  and  that  there 
was  no  question  of  the  validity  of  the  complainant's  mortgages, 
nor  as  to  the  amount  due  on  them.  It  appears  also,  by  the 
opinion,  that  it  was  alleged  that  there  was  collusion  between  the 
receiver  and  Corning.  If  there  was,  indeed,  usury  in  the  loans 
for  which  the  mortgages  were  given,  and  for  waut  of  informa- 
tion, any  of  the  parties  in  interest  did  not  set  up  that  defence 
in  the  foreclosure  proceedings,  they  must  be  held  to  be  concluded 
by  the  decree.  And,  finally,  if  the  receiver  was  not  a  necessary 
party,  there  is  no  right  to  redeem.  It  may  be  remarked  that  it 
appears  by  the  bill,  that  before  the  institution  of  the  foreclosure 
proceedings,  the  debts  of  the  firm  were  all  paid,  except  the 
mortgage  debts  of  Corning  and  another  of  $10,000  due  to  the 
Mutual  Benefit  Life  Insurance  Company,  and  a  claim  of  Joseph 
W.  McElroy,  for  services  as  superintendent  of  part  of  the  busi- 
ness of  the  firm,  which  claim  is  in  litigation;  and  that  there  was 
personal  property  to  the  amount  of  $120,000,  besides  the  money 
due  from  Ludlum,  all  applicable  to  the  payment  of  the  debts. 
It  appears  that  personal  property  of  the  firm,  of  the  value  of 
over  $37,000,  was  divided  between  Mrs.  Buckingham  and  Lud- 
lum, and  it  is  not  alleged  that  all  the  debts  are  not  paid.  The 
only  persons,  then,  who  are  represented  by  the  complainant  in 
this  suit,  are  Ludlum  and  those  who  are  interested  under  the  will 
of  Mr.  Horner.  All  of  them  were  parties  to  the  foreclosure 
proceedings,  and  it  is  manifest  that  this  suit  is,  in  fact,  prosecuted 
in  behalf  of  Mr.  and  Mrs.  Buckingham,  and  Eliza  and  Susan 
Horner. 

As  to  the  other  phase  of  the  case :  It  is  claimed  that  the  con- 
duct of  Corning  in  reference  to  the  purchase  of  the  personal 
property,  and  his  dealings  with  regard  to  the  lease  of  land  to  be 
flowed,  indicate  fraudulent  combination  between  him  and  Lud- 
lum. That  Ludlum  had  a  perfect  right  to  purchase  at  the 
master's  sale  for  Corning  is  clear.  By  the  order  of  his  appoint- 
ment as  receiver,  leave  was  given  to  him  to  buy  the  personal 
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property,  subject  to  the  sanction  of  this  court.  By  the  order 
directing  the  master  to  sell,  the  like  leave,  but  this  time  without 
qualification,  was  given  to  him.  If  he  might  bid  for  himself, 
why  not  for  others?  If  his  conduct  was  illegal,  the  matter 
should  have  been  brought  before  this  court  as  ground  for  setting 
aside  the  sale.  The  facts  were  fully  known  at  the  time  of  the 
sale,  as  appears  by  the  bill.  And,  as  to  the  water  right:  When 
the  Mile  under  the  foreclosure  proceedings  took  place,  the  lease 
of  the  firm  had  expired.  After  it  ex  pi  reel,  Coming's  solicitor, 
with  a  view  to  controlling  this  (according  to  the  bill)  most  ma- 
terial privilege,  obtained  a  lease  for  it,  taking  it  in  the  name  of 
Mrs.  Ludlum.  The  bill  says  the  solicitor  was  acting  in  the 
matter  for  Corning  and  Ludlum,  and  that  Mrs.  Ludlum  has, 
ever  since  it  was  obtained,  held  the  lease  for  their  benefit,  but 
how,  in  what  particular  way,  it  is  to  benefit  Ludlum,  the  bill 
does  not  state,  nor  does  it  ap|>ear,  except  as  it  is  stated  in  the 
bill,  it  is  understood  between  Ludlum  and  Corning,  that  after 
the  tatter's  claim  shall  have  been  paid,  Ludlum  is  to  have  the 
property.  At  the  foreclosure  sale  Ludlum  proclaimed  that  his 
wife  held  the  right,  and  would  hold  it  adversely  to  any  pur- 
chaser. Corning  bid  the  whole  amount  of  his  claim  (over  $80,- 
000)  for  the  property.  It  is  not  alleged  that  the  conduct  com- 
plained of,  now  under  consideration,  caused  the  property  to  bring 
less  than  it  otherwise  would  have  brought;  and  if  such  had  been 
the  fact,  the  proper  relief  was  by  motion  to  set  aside  the  sale. 
There  ap|>ear8  to  have  been  no  concealment  whatever.  The  sale 
of  the  personal  property  took  place  November  21st,  1876,  and  the 
tale  of  the  real,  July  5th,  1877.  The  complainant  was  appointed 
receiver  in  July,  1879,  and  this  suit  was  not  brought  until  No- 
veml>er,  1882.  Immediately  after  the  sale  of  the  personal 
property  a  cor|K>ration  was,  as  before  stated,  organized,  to  which 
the  personal  property  bought  by  Corning  was  transferred,  so 
that  then  a  new  party  became  owner  of  it,  a  corporation  which 
is  brought  into  this  suit  merely  because  it  is  such  owner.  The 
bill  states  that  the  company  was  organized  in  the  interest  of 
Corning  and  Ludlum,  and  that  they  control  it;  but  those  facts, 
obviously,  will  not  deprive  it  of  the  right  to  be  regarded  as  a 
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bona  fide  purchaser  for  value,  without  notice.     Under  this  bill 
the  complainant  is  entitled  to  no  relief. 

Moreover,  the  bill  is  multifarious.  It  seeks  to  redeem  and  it 
also  seeks  relief  as  against  Corning  and  Ludlura  and  the  Pomp- 
ton  Steel  and  Iron  Company,  in  reference  to  the  personal  prop- 
erty. That  company  has  no  interest  in  the  real  estate  and  ought 
not  to  be  called  on  to  answer  in  regard  to  it  The  demurrer 
will  be  allowed. 


Cabbie  Belle  Stoutenburgh 

v. 

George  D.  G.  Moore,  adrar.,  et  al. 

A  testator  provided  "all  the  rest  and  residue  of  my  estate,  real,  personal 
and  mixed,  I  give,  devise  and  bequeath  the  income  to  my  two  sons,  Robert 
and  Edward,  to  be  equally  divided  between  them  during  their  lives,  and  at 
their  death,  to  be  equally  divided  between  my  grandchildren,  to  them>  their  heirs 
and  assigns."  The  estate  consisted  of  both  real  and  personal  property.  He 
had  bat  the  two  sons  living  at  the  time  of  making  the  will.  They  were  both 
married,  and  both  survived  him.  Edward  is  now  dead,  leaving  a  widow  and 
one  child.    Robert  survives  and  has  four  children.— J/eW, 

(1)  That  upon  the  death  of  Edward  his  child  was  entitled  to  a  moiety  of  th» 
estate,  absolutely ;  that  Robert  was  entitled,  during  his  lifetime,  to  the  in  con* 
of  the  other  moiety,  which,  at  his  death,  should  be  divided  equally  among  his 
children. 

(2)  That  the  trust  created  by  the  will,  to  invest  the  residue,  to  pay  over  the 
interest,  to  sell  and  convey  any  or  all  of  the  real  estate  at  discretion,  and  to 
keep  it  in  repair,  is  an  active  one  and  does  not  devolve  on  an  administrate! 
with  the  will  annexed. 


Bill  for  construction  of  will.     On  final  hearing. 
Mr.  John  Whitehead,  for  complainant 
Mr.  John  W.  Taylor,  for  defendants. 


64  CASES  IN  CHANCERY.  [37  E» 

Stoutenburgh  p.  Moore. 

The  Chancellor. 

Robert  C.  Stouteuburgh,  deceased,  late  of  the  city  of  Newark, 
by  his  will,  provided  as  follows: 

"  All  the  rest  and  residue  of  my  estate,  real,  personal  and  mixed,  I  give,  de- 
vite  and  bequeath  the  income  to  my  two  sons,  Robert  and  Edward  B.,  to  be 
equally  divided  between  them  during  their  lives,  and  at  their  death,  to  be 
equally  divided  between  my  grandchildren,  to  them,  their  heirs  and  assigns; 
this  provision  being  intended  to  take  the  place  of  any  division  or  provision 
lor  them  heretofore  made  or  proposed  by  me." 

The  testator's  estate  consisted  of  both  real  and  personal  prop- 
erty. He  had  but  the  two  children  living  at  the  time  of  making 
the  will.  They  were  both  married.  Both  survived  him.  Ed- 
ward is  dead.  He  left  a  widow  and  one  child,  the  complainant 
Robert  survives  and  has  four  children.  The  questions  pre- 
sented are,  What  is  the  interest  of  Robert  in  the  residue,  and 
what  the  interest  of  the  grandchildren  of  the  testator  therein  ? 

Note. — A  gift  of  personal  property  to  two  or  more,  constitutes  a  joint  ten- 
ancy, and  is  not  within  the  statute  requiring  express  words  to  create  a  joint 
tenancy  (Ren.  p.  167  {  78),  Putnam  v.  Putnam,  4  Brad/.  808;  Dt  Camp  v. 
Hall,  48  Vt.  488;  Gilbert  v.  Richard*,  7  VL  t08  ;  Freeman  on  Partition  {{  88, 
41 ;  Orossficld  v.  Such,  88  E.  L.  A  Eq.  555;  see  Stevens  v.  Bowers,  1  Harr.  16; 
Lippineott  v.  Stoke*,  t  Hal.  Ch,  188, 

An  to  several  mortgagees,  see  Freeman  on  Partition  I  48;  1  Jones  em  Mart  {{ 
85,  704;  also,  Kinsley  v.  AhboU,  19  Me,  480;  Lannay  v.  Wilson,  80  Md.  596. 

In  Slater  v.  Oarem,  8  Mod.  19,  the  condition  of  a  bond  was  to  pay  to  Thorn  is 
and  Dorothy,  his  wife,  during  their  two  lives.  On  the  death  of  the  husband* 
the  payment  was  held  not  to  continue  to  the  wife. 

In  Farrington's  Oias,  1  Dyer  67  a,  a  lease  for  years  was  made  to  two,  pi  >- 
vided  that  "  if  the  said  lessee*  die  within  the  term  it  shall  cease."  The  tea* 
ant*  partitioned,  and  one  of  them  aliened  his  ptrt  and  died. — Hda\  his  grantee 
should  hold  during  the  life  of  the  survivor. 

In  Douglas  v.  Parsons,  88  Ohio  St.  586 1  on  an  agreement  to  pay  R.  A.  Q. 
and  A.  G.,  Iiis  wife,  $t>6  annually,  during  their  natural  lives,  the  wife  survi- 
ving v  as  held  entitled  to  the  annuity  as  long  as  she  lived. 

In  Merrill  v.  Rtcfyord,  65  Me,  118,  an  annuity  payable  to  T.  daring  the 
natural  lives  of  T.  and  his  present  wife,  was  held  to  continue  on  the  death  of 
I\  le»\  ing  hi*  "  present "  wife  surviving,  but  not  to  be  payable  to  her. 

In  Tovnley  x.  Bokon,  1  Myl.  A  K.  14&,  a  testatrix  gave  £50  to  her  sister  and 
ber  said  sifter**  husband,  for  their  joint  lives,  and  after  their  decease  to  her 
oepbew.  The  husband  survived  the  taster,  and  was  held  entitled  to  the  £5C 
for  bis  life. 
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Robert  claims  that  he  is  entitled,  by  virtue  of  an  implied  croan* 
remainder,  to  the  whole  of  the  income  for  his  life,  and  that  the 
residue  is  not  divisible  until  his  death;  and  his  children  claim 
that  whenever  it  is  divided,  it  is  to  be  divided,  per  capita,  among 
all  the  grandchildren — his  children  and  the  child  of  his  brother 
Edward.  On  behalf  of  the  complainant,  the  child  of  Edward, 
it  is  claimed  that  the  gift  to  Robert  was  only  of  half  of  the  in- 
come of  tiie  residue,  in  any  event,  and  that  on  the  death  of  Ed- 
ward the  residue  was  divisible  into  two  shares,  one  of  which  went 
at  once  to  her,  and  that  on  the  death  of  Robert  the  other  share 
will  go  to  his  children. 

The  testator,  by  the  will,  gave  the  income  of  the  residue  to  his 
two  sons,  to  be  equally  divided  between  them  during  their  lives. 
This  made  them  tenants  in  common  of  the  income,  aud  they  had 
no  right  of  survivorship.  Woolston  v.  Beck,  7  Stew.  Eq.  74  f 
Wilt*  v.  Wills,  L.  R.  (20  Eq.)  8J$.  Our  statute  provides  that  no 
estate,  after  the  passing  of  the  act  (February  4th,  1812)  shall  be 

In  McDermotl  v.  Wallace,  6  Beav.  Iff,  under  a  gift  to  A  and  B  of  the  an- 
nual sum  of  £12,  to  be  equally  divided  during  their  live*,  after  which  to  go  to 
C — Held,  that  B  surviving  A  for  ten  years  was  entitled  to  the  £12  during  that 
time. 

In  Smith  v.  Oakes,  14  Sim.  lt£,  an. annuity  was  given  to  a  husband  and  wife, 
during  their  joint  and  natural  lives;  the  husband  surviving  was  held  entitled 
for  his  life. 

In  Jackson  v.  Luquere,  6  Cow.  ttl,  under  a  devise  to  two  daughters,  "to  be 
equally  divided  between  them,  share  and  share  alike,  and  to  be  to  them  for 
and  during  their  natural  life,  and  after  their  death  then  to  be  to  their  and 
each  of  their  children,  and  to  be  divided  between  them,  share  aud  share  alike" 
—Held,  on  the  death  of  one  daughter,  that  her  share  vested  in  her  children 
immediately,  per  stirpes. 

In  BrudnelTa  Casey  6  Co.  9,  it  was  resolved  that  if  a  lease  be  made  to  A 
during  the  lives  of  B  and  C,  and  B  die,  A  shall  hold  during  Cs  lifetime  Abo, 
Day  v.  Day,  Kay  70S. 

In  Malcomb  v.  Martin,  S  Bro.  C.  C.  61,  the  gift  was  to  the  children  of  J.  G. 
and  Mrs.  L.  for  life,  and  then  the  principal  to  be  divided  among  the  grand- 
children of  J.  G.  and  Mrs.  L.  J  G.  died  before  the  testator,  leaving  only 
grandchildren — Held,  that  the  children  of  Mrs.  L.  took  the  entire  interest 
during  their  lives. 

In  Pei'ree  v.  Edmeades,  3  Y.  A  C.  Exch.  ttf,  the  gift  was  to  £.  and  G.  during 
their  respective  lives  in  equal  shares,  and  after  the  decease  of  the  said  E.  and 
U.  unto  and  between  the  children  of  E.  and  G.,  and  it  wan  held  that  G.,  who 
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sidered  and  adjudged  to  be  an  estate  in  joint  tenancy,  except 
it  be  expressly  set  forth  in  the  grant  or  devise  creating  such 
estate  that  it  is  the  intention  of  the  parties  to  create  an  estate  in 
joint  tenancy,  and  not  an  estate  of  tenancy  in  common,  any  law, 
usage  or  decision  theretofore  made  to  the  contrary  notwithstanding 
Rev.  p.  167.  Neither  of  the  sons  had  a  right,  under  the  will,  to 
more  than  one-half  of  the  income  in  any  event,  and  when  one  of 
them  died  the  principal  was  to  be  divided,  Urr  I  am  of  opinion 
that  by  the  term  "  at  their  death  "  the  testator  meant  at  the  death 
of  them  respectively,  not  at  the  death  of  the  survivor. 

It  is  urged  on  behalf  of  Robert's  children  that  the  testator 
having  designated  the  persons  who  8 re  to  take  the  residue  as  bis 
grandchildren — by  their  relationship  to  him — all  those  persons 
who  are  within  the  description  are,  by  the  rules  of  construction, 
entitled  to  tke  it  equally.  But  the  rules  of  construction  must 
give  way  to  the  evidence  of  a  contrary  intention.  If  the  testator 
intended  (as  I  think  he  did)  that  at  the  death  of  one  of  his  sons 

survived  £.,  was  entitled  to  the  whole  interest  during  her  lifetime.  See  Doe 
v.  Boyle,  13  Q.  B.  100. 

In  Taniere  v.  Pearkes,  S  S.  A  S.  SS3,  under  a  legacy  of  £600  to  F.,  and  at 
her  death  to  her  two  daughters  in  equal  shares,  and  at  their  death  to  their 
children;  one  of  the  daughters  having  died  without  children — Held,  that  0t« 
children  of  the  other  daughter  took  only  their  mother's  share. 

In  Willes  v.  Douglas,  10 Beav.  4?,  under  n  gift  in  trust,  to  Le  eq»a??T  ..vided 
between  A,  B  and  C,  separate  from  their  husbands  and  for  the:'  <*ole  use,  and 
at  "their"  decease  to  be  divided  amongst  "their"  daughters — Held,  that  or. 
the  several  deaths  of  A,  B  and  C,  their  respective  shares  went  to  their 
daughters. 

In  Abrey  v.  Newman,  16  Beav.  431,  a  bequest  was  to  be  equally  divided  be- 
tween A  and  wife  and  B  and  wife,  for  the  prriod  of  their  natural  lives,  after 
which,  to  be  equally  divided  between  their  children,  "  that  is  to  say,  the 
children  of  A  and  B  above  mentioned."  A  and  his  wife  were  both  dead, 
leaving  children,  and  B's  wife  was  also  dead,  leaving  13  and  children  surviving. 
— Held,  that  on  the  death  of  A  and  his  wife,  their  share  was  divisible  among 
the  children  of  A  and  B. 

In  Drukeletfs  Estate,  19  Beat?.  395,  a  testator  gave  an  annuity  to  A  for  lite, 
and  the  income  of  the  residue  to  B  and  C  "  during  their  lives  as  tenants  in 
common,"  with  gifts  over  to  B  and  C's  respective  children  after  the  deaths  of 
A,  B  and  C.  After  the  death  of  B,  C  was  held  entitled  to  only  one-half  of  the 
income  of  the  residue  for  life. 

In  Swan  v.  Holmes,  19  Beav.  471,  a  bequest  of  the  interest  of  one  property 
ffM  given  to  two  sisters,  and  of  another  property  to  a  female  cousin,  and  "  io 
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the  residue  should  be  divided,  add  the  share  bf  which  the  dt 
cedent,  had  the  use  go  over  at  once  to  the  persons  for  whom  the 
testator  intended  it,  he  must  have  intended  that  the  residue  be 
divided  among  his  grandchildren  per  stirpes,  for  all  of  his  grand 
children  might  not  then  have  been  born,  and  it  could  not  be 
known  how  many  there  would  be  until  the  death  of  his  surviving 
son. 

The  design  of  the  testator  and  the  scheme  of  the  will,  were  to 
provide,  in  the  first  place,  for  his  sons  for  life,  and  then,  as  they 
should  die,  for  their  respective  families  of  children.  He  does 
not  say  that  on  the  death  of  one  of  his  sons  the  share  of  the  de- 
cedent shall  go  to  all  of  his,  the  testator's,  grandchildren-,  but 
uat  their"  (his  sons')  "death,"  the  residue  is  to  be  divided  be- 
tween b»s  grandchildren.  He  certainly  intended  that  at  the 
respective  deaths  of  his  sons  the  shares  of  the  residue,  of  which 
he  gave  them  respectively  the  income,  should  go  over;  for  lie 
directs  that  "  at  their  death,"  by  which1  he  meant  their  respective 

case  of  the  death  of  the  above  three  females,"  over. — Held,  that  the  gift  over 
took  effect  on  the  death  of  each  female. 

In  Sard  v.  Sard,  S3  Beav.  87,  under  a  bequest  of  a  moiety  of  a  residue  to  A 
for  life,  and  of  the  other  moiety  to  B  for  life,  "and  from,  and  immediately 
after  the  decease  of  A  and  B,"  to  stand  jwwses^ed  "  or  all  my  personal  estate," 
in  trust  for  eight  grandchildren,  on  the  death  or  A,  leaving  B  still  living— 
Hdd,  that  A's  moiety  became  divisible  among  the  grandchildren.  Also, 
Turner  v.  Whittakei',  Id.  196;  Archer  v.  Legg,  31  Beav.  1S7  ;  Bryan  v.  Turigg, 
L.  R.  (3  Ch.  App.)  183. 

In  Ewington  v.  Fenn,  16  Jur.  398,  under  a  bequest  of  penonalty  to  trustees, 
to  pay  the  income  to  A  and  B,  for  their  Kves,  and  after  the  decease  and  failure 
of  issue  of  A  and  B,  to  continue  theipayraents  to  any,  husbands  A  and  B  might 
respectively  have,  during  the  life  of  such  husband,  and  after  the  respective 
husbands'  deaths,  then  the  whole  to  C.  A  died  without  leaving  a  husband  or 
issue. — Held,  that  C  took  A's  share  immediately. 

In  LarencVi  Ettale,  18  Jur.  304,  J.  L.  gave  to  his  nieoe,  C.  B.,  and  hit 
nephew,  J.  T.,  all  his  houses  Ac,  "  each  to  enjoy  one-half  during  their  lives, 
and  at  their  decease,  the  said  premises  to  go  to  their  children.1'  J.  L.  died  in 
1786  and  J.  T.  died  in  1804,  without  children  and  intestate,  leaving  C.  B.,  his 
own  and  also  J.  L/s  heir-at-law.  C.  B.  had  thirteen  children,  of  whom  six 
survived  her.  She  devised  all  her  interest  in  the  premises  to  her  daughter, 
J.  B. — Held,  that  G.  B.*s  children  took  her  moiety,  and  her  devisee,  J.  B.,  took 
J.  T.'s  moiety  which  came  to  C.  B.  as  J.  TVs  heir-at-law. 

In  Willi  v.  WSOm,  L.  R.  (tO  Eq.)  3&t  under  a  bequest  of  residue,  the  interest 
thereof  to  be  paid  to  0.  and  Jn  equally,  for  their  lives,  and  at  their  death, 
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death?,  tbe  residue  shall  be  divided  between  his  grandchildren. 
If  it  be  suggested  that  he  may  have  intended  that  from  the  death 
of  one  of  his  sons,  one-half  of  the  residue  shall  be  kept  invested 
until  the  death  of  the  sorvivor,  and  the  income  paid  until  that 
event  to  the  grandchildren  in  equal  shares — a  provision  which 
would  give  to  the  surviving  son  one-half  of  the  income  of  the 
residue  for  his  life,  and  (as  matters  now  stand)  until  his  death  to 
hi*  children  in  their  own  right,  four-fifths  of  the  other  half,  and 
the  remaining  fifth  to  the  child  of  the  decedent — it  is  enough  to 
any  that  there  is  no  evidence  of  an  intention  to  make  any  such 
provision.  If  the  residue  is  to  be  divided  on  the  death  of  the 
first  decedent,  and  one-half  is  to  be  held  to  await  the  death  of 
the  survivor  before  any  distribution  is  made,  then  the  decedent's 
child  will  be  left  without  any  provision  whatever  until  the  death 
of  her  uncle,  whom,  of  course,  she  may  not  survive.  The  testa- 
tor did  not  contemplate  any  such  result.  He,  of  coarse,  did  not 
suppose  that  both  of  his  sons  would  die  at  the  same  moment  of 
time,  and  he  therefore  contemplated  a  survivorship.  He  intended 
to  divide  the  residue  of  his  estate  between  his  .sons,  giving  to 
each  the  use  of  half  for  life ;  the  share  of  each  to  go,  at  his  death, 
to  his  children,  to  whom  he  refers,  not  by  their  relationship  to 

the  principal  to  be  divided  between  the  children  of  C.  and  J. — Held,  that  the 
words  "at  their  death,"  meant  al  their  respective  deaths,  and  that  the  princi- 
pal of  C.'s  moiety,  at  C.'s  death,  went  to  his  children. 

Jn  WooUion  v.  Sect,  7  Stew.  Eq,  74,  a  testator  gave  the  use  of  his  turn  to 
Vis  two  daughters  for  life,  S.  to  have  two-thirds  of  the  income,  and  K.  one- 
hird,  "  and  after  the  decease  of  my  two  daughters,"  to  their  children  in  fee.  8. 
died,  leaving  children. — Held,  that  K.  was  entitled  to  only  one-third  of  the  in- 
come, and  S.'s  children  to  the  possession  of  two-thirds  of  the  remainder. 

In  Putnam  v.  Qleason,  99  Man.  454,  a  testator  devised  "  to  my  daughters 
P.  and  G.,  for  the  term  of  their  natural  lives,  all  my  real  estate,  to  be  held  by 
them  to  their  own  use  and  behoof  during  life,  as  tenants  in  common,  and  al 
their  death  to  their  heirs  and  assigns.1' — Held,  that  the  remainder  in  GRs  inter- 
est vested  at  her  death  in  her  heirs-at-law.  See  Brigge  v.  Wade,  124  Mem,  3S0. 

In  Vreeland  v.  Van  Byper,  £  C.  E.  Gr.  133,  under  a  devise :  "  I  do  give 
the  residue  of  my  real  estate  to  my  children,  share  and  share  alike;  bat  the 
shares  which  may  fall  to  my  sons  George  and  Michael  I  do  give  to  them  only 
during  their  natural  lives,  and  after  their  death,  to  go  to  their  children,  share 
and  share  alike  "  Ac  George  died  leaving  no  issue. — Held,  that  testator  died 
Intestate  as  to  his  share.    See,  further,  Freem.  on  Partition  ({  *$-*£.— R*F. 
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his  sons,  but  by  their  relationship  to  himself.  Had  he  intended 
that  on  the  death  of  one  of  bis  sons  the  survivor  should  have  the 
income  of  the  whole  of  the  residue,  aud  the  child  or  children  of 
he  decedent  nothing  until  the  death  of  the  surviving  son,  he 
most  probably  would  have  said  so.  It  is  equally  reasonable  to 
presume  that  if  he  had  intended  that  on  the  death  of  one  of  his 
sons  there  should  he  a  division  of  one-half  of  the  residue  among 
all  his  grandchildren  then  living,  he  would  have  said  so.  He 
surely  never  intended  that  the  children  of  the  first  decedent  should 
not  only  be  deprived  of  the  benefit  of  their  father's  sharer  of  the 
income  by  his  death,  but  of  all  benefit  of  his  estate  until  the 
death  of  their  uncle.  Nor  is  the  use  of  the  word  "  between/9  in 
this  will,  without  significance.  The  language  is,  "  and  at  their 
death  to  be  equally  divided  between  "  (not  among)  "  my  grand- 
children." The  word  u  between  n  is  commonly  used  in  reference 
to  two  only,  and  there  is  some  evidence  in  the  use  of  the  word 
bere  of  the  intention  to  divide  between  two  families  of  children. 
I v  is  as  if  the  testator  had  said,  I  give  the  income  of  the  residue 
to  my  two  sons  for  life,  to  be  equally  divided  between  them,  and 
when  they  die  the  principal  is  to  be  equally  divided  between 
their  families  of  children.  This  case  differs  in  no  material  re 
spect  from  the  case  of  Wills  v.  Wills,  above  cited.  There  there 
was  a  bequest  of  the  residue,  the  interest  thereof  to  be  paid  to  the 
testator's  sons,  Charles  and  John,  equally,  for  their  natural  Jives, 
and  at  their  death  the.  principal  to  be  divided  equally  between 
the  children  of  Charles  and  John.  The  testator  died,  leaving 
the  two  sons  surviving  him.  One  of  them  died,  leaving  five 
children.  The  other  survived,  and  the  question  was  between 
the  children  of  the  two  as  to  their  respective  interests  in  the 
moiety  to  the  income  whereof  the  deceased  son  was  entitled 
during  his  life.  The  master  of  the  rolls,  Sir  George  Jessel,  held 
that  the  words  "  at  their  death,"  m>  ant  at  their  respective  deaths, 
and  that  on  the  death  of  one  son  the  moiety  to  the  interest  of 
which  he  had  been  entitled,  became  divisible  among  his  children. 
The  only  difference  between  the  case  in  hand  and  that  case  is, 
that  here  the  testator  provides  for  the  division  of  the  principal, 
not  between  the  children  of  his  sons,  as  in  that  case,  but  between 
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his  gnndehEdreo.  In  xhk  esse,  however,  the  tiimr  had  no 
grandchildren,  except  the  ehUdm  of  these  two  anas,  nor  any 
other  living  children,  except  those  twi>  sons.  This  difterenci 
between  the  two  esses  »  not  enough  to  conatxtnte  2  distinction. 
In  Lorimg  v.  CooUd^  99  Mom.  191,  cited  by  the  .iefen.  lam's 
counsel,  where  a  testatrix  gave  the  income  of  the  re»iue  equally 
to  her  brother  and  sister  during  their  natural  lives,  and  at  their 
death  to  her  nephews  and  nieces  them  surviving;  a:*d  the  brother 
died  after  the  death  of- the  testatrix,  leaving  the  sister  surviving, 
it  was  held  that  the  whole  income  of  the  residue  was  payable 
after  the  death  of  the  bn<her  to  the  sister  until  her  death  ;  and 
that  the  gift  over  in  remainder  to  the  nephews  and  nieces,  was 
m*  to  take  effect  until  her  death,  and  that  the  nephews  and 
rieees  then  to>»k  per  capita.  In  that  case  the  primary  provision 
of  the  gift  of  The  income  was  not  to  the  testatrix's  children,  but 
to  her  brother  and  sister,  and  iH»ne  of  tl>e  nephews  and  nieces,  to 
whom  the  principal  was  given,  were  the  children  of  the  brotlter 
or  sister.  The  court  *avs  that  the  -agreed  fact  that  -none  of  the 
nephews  or  niece*  were  children  of  either  of  the  beneficiaries  for 
iifeT  tended  to  confirm  the  interpretation  that  the  principal  was 
to  be  divided  per  capita  imong  the  nephews  and  nieces,  as  in 
aoo>rdance  with  the  proiuble  intent  of  the  testatrix.  If  the  fact 
had  been  that  the  nephews  and  nieces,  among  whom  the  division 
was  to  lie  made,  were  the  children  of  the  beneficiaries  for  life,  it 
would  certainly  have  been  a  circumstance  worthy  of  being  taken 
into  consideration  in  ascertaining  the  probable  intention  of  the 
testatrix  in  the  provision  for  the  distribution  of  the  principal, 
and  I  think  that  the  fact  that  the  grandchildren,  to  whom  the 
corpus  of  the  residue  is  given  in  this  case,  are  none  other  than  the 
children  of  the  two  sons,  is  of  importance  in  determining  the 
intention  of  the  testator  as  to  the  division  of  the  residue  "  be- 
tween" his  grandchildren.  I  am  clearly  of  opinion  that  the 
testator  did  not  intend  to  give  to  the  surviving  son  the  income 
of  the  whole  of  the  residue  for  his  life,  but  intended  that  after 
the  death  of  his  brother  he  should  still  have  only  the  income  of 
one-half,  and  that,  U|>on  the  death  of  the  first  decedent,  the  prin- 
cipal tdiould  be  divided,  and  the  decedent's  child  or  children  take 
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one-half  of  it ;  and  that  on  the  death  of  the  survivor,  hu  children 
should  take  the  other.  The  testator  has  expressed  his  wishes 
with  great  brevity  and  conciseness,  so  much  so  as,  perhaps,  to 
render  his  intention  somewhat  obscure.  If  it  is  doubtful  whether 
he  intended  the  distribution  among  his  grandchildren  to  be  per 
stirpes  or  per  capita,  the  court  should  adopt  a  construction  in 
favor  of  the  former  method,  not  only  as  being  most  probably  in 
accordance  with  his  intention,  but  also  as  being  in  accordance 
with  the  policy  of  the  law.  The  residue  should  be  divided  as  of 
the  death  of  Edward,  and  one-half  of  it,  with  the  interest  thereon 
since  his  death,  goes  to  the  complainant. 

Another  question  is  propounded,  viz.,  whether  the  trust 
created  by  the  will  can  be  executed  by  the  administrator  with  the 
will  annexed.  The  trust  is  an  active  one  to  invest  the  residue  and 
pay  over  the  interest,  to  sell  and  convey,  at  the  discretion  of  the 
executors  or  the  survivor  of  them,  as  they  or  he  should  think 
for  the  best  interests  of  the  estate,  so  much  and  such  parts  of  the 
real  estate  as  they  or  he  should  think  best,  and  to  keep  the 
premises  remaining  unsold  in  good  and  sufficient  repair.  It  does 
not  devolve  on  the  administrator.  Brush  v.  Young,  4  Dutch, 
£37  ;  Lanning  v.  Sisters  of  St.  Francis,  8  Stew.  Eq.  S9S. 


James  Chadwick  et  al.,  executors, 

v. 

James  Chadwick  et  al. 

1.  A  testator  gave  to  the  trustees  of  a  designated  church  $1,000  for  a  partic- 
ular purpose,  "  whenever  said  church  shall  remove  and  build  a  new  church  in 
PatersoD,  or  rebuild  one"  Ac  He  also  gave  $500  to  the  trustees  of  another 
church  (in  Whippany)  "towards  building  a  parsonage  for  said  church,  pro- 
vided a  sum  sufficient  be  subscribed  and  raised  to  pay  the  balance  of  said  par- 
sonage" Ao,  *  *  *  "and  when  either  of  the  said  M.  £.  churches  shall 
Wve  complied  with  the  conditions  of  said  bequests,  then  the  moneys  above 
willed  may  be  paid  over  as  bequeathed,  respectively."  The  testator  died  in 
1808.    The  1'aterson  church,  in  1872,  began  building  a  new  edifice,  but  when 
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it  was  partly  finished  it  was  sold  tinder  foreclosure,  and  afterwards  there  were 
some  additions  and  alterations  made  to  and  in  the  old  church  building.  It 
does  not  appear  that  the  church  intends  to  remove  and  build  a  new  church  or 
rebuild  one,  and  the  testator  has  been  dead  fourteen  years.  The  Wbippany 
church  has  the  refusal  of  buying,  for  $700,  a  hou.se  suitable  for  a  parsonage, 
and  offers  to  raise  and  pay  therefor  the  $200  over  and  above  their  legacy. — 
Held, 

(1)  That  the  legacy  to  the  Paterson  church  has  lapsed  for  failure  to  per- 
form the  condition  annexed  thereto. 

(2)  That  the  Whippany  church  may  buy  instead  of  building  a  parsonage, 
and  that,  under  the  circumstances,  a  reasonable  time  should  be  given  to  that 
church  to  comply  with  the  condition  annexed  to  its  legacy. 

2.  The  testator  also  gave  the  residue  of  his  estate,  after  his  wife's  death,  to 
be  equally  divided  into  five  shares,  of  which  his  brother  James  should  take 
one,  his  nephew,  James,  one,  the  issue  of  his  brother  Robert  one,  the  issue 
of  his  bother  Thomas  one,  and  the  issue  of  his  sister  Susannah  one.  By  a  codi- 
cil he  gave  to  each  of  the  children  of  his  brothers  Robert  and  Thomas,  an 
amount  equal  to  the  sum  to  be  paid  under  the  will  to  each  of  the  children 
of  his  lister,  Susannah.  At  the  widow's  death,  Susannah  had  four  children 
living,  and,  consequently,  each  of  them  was  entitled  to  one  fourth  of  one- fifth, 
i.  e.9  one-twentieth  of  the  residue. — Held,  that  each  one  of  the  children  of  tes- 
tator's brothers,  Robert  and  Thomas,  was  likewise  entitled  to  one-twentieth 
of  the  residue,  and  that  testator  died  intestate  as  to  the  remainder  of  the 
shares  originally  given  to  the  issue  of  Robert  and  Thomas,  respectively. 

Bill  for  construction  of  will  &c.  On  final  hearing  on  plead- 
ings and  proofs. 

Mr.  T.  W.  Randall,  Jr.,  lor  complainants. 
Mr.  Henry  S.  Druryy  for  church  in  Paterson. 
Mr.  W.  W.  Gutter,  for  Whippany  church. 

The  Chancellor. 

This  suit  is  brought  for  the  construction  of  the  will  of  John 
Chad  wick,  deceased,  late  of  Paterson,  in  this  state,  who  died  in 
1868.  The  will,  to  which  there  was  one  codicil,  was  admitted 
to  probate  in  July  of  that  year.  It  was  made  August  15th, 
1866,  and  the  codicil  July  1st,  1868.  By  the  will,  after  certain 
legacies,  the  testator  gave  to  his  wife  the  use  of  the  residue  of 
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his  property,  real  and  personal,  for  life.  He  died  July  12th, 
1868,  and  his  widow  July  20ih,  1881.  The  portions  of  the  will 
which  are  brought  iiro  question  are  the  following: 

"  I  also  give  and  bequeath  for  the  benefit  of  the  Cross  Street  M.  E.  Church, 
of  Patereon,  to  the  trustees,  the  sum  of  $1,000,  to  be  expended,  as  far  as  it 
necessary,  for  building  a  pulpit,  and  the  balance,  if  any,  to  go  as  far  as  it  will 
in  cushioning  the  seats  whenever  said  church  shall  remove  and  build  a  new 
church  in  Patereon,  or  rebuild  one  in  Patereon,  and  allow  and  permit  any  and 
every  regularly  ordained  minister  of  said  church  to  occupy  the  said  pulpit  at 
all  proper  times,  the  majority  of  the  board,  including  the  pastor,  being  the 
judges  of  said  time*. 

"  I  also  give  and  bequeath  for  the  benefit  of  the  Whippany  M.  E.  Church, 
to  the  trustees,  $500,  towards  building  a  parsonage  for  said  M.  £.  church, 
provided  a  sum  sufficient  be  subscribed  and  raised  to  pay  the  balance  of  said 
parsonage,  builded  in  Whippany,  Morris  county,  N.  J.;  and  I  order  my 
executors  to  pay  over  to  8;iid  trustees,  as  soon  a*  is  convenient,  after  the  said 
balance  has  been  subscribed  and  raisi'd.  *  *  *  And  f  here  make  provis- 
ion that  if  the  Whippany  M.  E.  Church  has  already  got  a  parsonage,  then  the 
$500  1  order  and  will  that  it  be  expended  in  enlarging  or  improving  or  re- 
building said  church.  *  *  *  And  when  either  of  the  said  M.  £.  churches 
shall  have  complied  with  the  conditions  of  said  bequests,  then  the  moneys 
above  willed  may  be  paid  over  as  bequeathed,  respectively. 

"I  do  order  and  will,  at  the  death  of  my  beloved  wife,  Martha,  that  all 
property  undisposed  of  shall  be  sold  or  divided  in  the  following  manner,  that 
is,  my  brother  James  to  have  one  share,  and  my  nephew,  James  S.  Chadwick, 
one  share,  my  brother's,  Robert  Chad  wick's,  heirs  another  share,  and  my 
brother  Thomas's  heirs  a 'forth'  share,  my  sister,  Susannah  Cave's  'heiress,9 
a  fifth  share.  Now,  I  will  that  my  property,  at  my  beloved  wife's  death,  or  as 
soon  after  as  convenient,  be  divided  in  rive  equal  parts  or  shares,  as  stated 
above,  my  brothers'  and  sister's  children,  if  living,  and  if  dead,  then  to  their 
Veirs.  This  includes  all,  whether  legitimate  or  illegitimate,  of  all  the  heirs 
enumerated,  so  far  as  they  have  been  recognized  by  our  family ;  each  of  the 
(amines'  heirs  to  have  their  fifth  share  equally  divided  ;  but-should  all  of  any 
of  these  five-shares  heirs,  Robert's  ThomaVs,  Susannah's,  James's  or  James  8. 
Chad  wick's,  be  dead  or  extinct,  then  I  will  and  order,  that  the  portion  of  such 
dead  or  extinct  shall  be  divided  equally  among  the  living  of  said  share  heirs.'9 

The  codicil  contains  the  following  provisions: 

"I  do  hereby  desire  and  direct  my  executors  to  pay  to  Mary  Jane  Smith, 
granddaughter  of  Thomas  Chadwick,  deceased  (my  brother),  such  sum  or  sunn 
of  money  as  will  be  equal  to  the  amount  of  money  received  by  any  one  heir  of 
my  sister,  Susannah  Cave,  deceased,  out  of  my  estate. 

" I  do  hereby  desire,  authorize  and  direct  my  executors,  in  said  will  named 
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to  pay  to  James  Chadwick  and  Molly  Hopwood,  son  and  daughter  of  my  de- 
ceased brother,  Robert  Chadwick,  each  such  sum  or  sums  of  money  oat  of  my 
estate  as  will  be  equal  to  the  amount  of  money  received  under  said  will  by  any 
one  heir  of  my  said  sister,  Susannah  Cave,  deceased. 

"The  payments  of  the  sums  of  money  hereby  directed  by  my  executors  to 
be  paid  to  Mary  Jane  Smith,  James  Chadwick  and  Molly  Hopwood,  shall  be 
made  at  the  same  time  that  the  said  heirs  of  my  deceased  sister,  Susannah 
Cave,  are  paid  their  legacies,  under  this  will  aforesaid 

44  It  is  my  order,  and  I  hereby  direct  my  paid  executors  to  invest  in  some 
safe  and  secure  security,  the  moneys  arising  from  my  estate  and  due  to  Mary 
Jane  Smith,  and  (o  pay  to  her  the  interest  arising  from  such  investment  dur- 
ing her  natural  life,  and  on  her  death  to  be  paid  to  her  legal  representatives! 
both  the  principal  and  balance  of  interest  due  from  such  investment." 

It  appears,  by  the  depositions,  that  the  church  referred  to  in 
the  will  as  the  Cross  Street  M.  E.  Church  (its  corporate  name  is 
the  First  Methodist  Episcopal  Church  of  Paterson)  has  not  re- 
moved nor  lias  it  rebuilt  its  or  any  church  edifice.  In  1872  it 
get  about  building  a  new  church  edifice  on  Smith  street,  in  Pat- 
erson, and  to  that  end  purchased  land  and  began  the  building, 
but  subsequently  stopped  the  work  and  abandoned  the  under- 
taking, and  the  land  was  sold  under  foreclosure.  It  afterwards 
altered  the  old  church  edifice  by  building  an  addition  in  the  rear 
directly  behind  the  pulpit,  which  it  rebuilt,  and  made  some  alter- 
ations at  the  entrance  of  the  building.  Those  repairs  and  alter- 
ations cost  about  $400.  By  the  answer  of  the  trustees  of  the 
\Y  ippnnv  Methodist  Episcopal  Church,  it  appears  that  they  had 
no  knowledge,  until  the  filing  of  the  bill,  of  the  exact  wording 
of  the  bequest  to  them,  but  had  a  general  knowledge  that  I 
bequest  of  $600  had  been  made  to  the  church  for  a  part  on  age; 
that  they  were  ignorant  as  to  when  the  bequest  was  payable,  and 
therefore  made  no  definite  arrangement  about  the  parsonage,  but 
that  they  have  made"  a  conditional  arrangement  to  purchase  a 
small  house  and  lot  near  the  church,  suitable  for  a  parsonage,  for 
$700,  and  for  raising  the  additional  $200;  that  the  arrangements 
to  buy  the  house  have  not  been  completed,  aud  the  trustees  are 
not  bound  to  purchase,  but  simply  have  the  refusal  of  the  prop- 
erty at  a  stipulated  price,  and  that,  in  their  opinion,  it  would  be 
for  the  best  interest  of  the  church  to  buy  the  house  and  lot,  pro- 
vided the  bequest  of  $600  could  be  used  for  that  purpose ;  and 
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they  further  say  that  they,  the  trustees,  are  ready  and  willing  to 
raise,  by  subscription  or  otherwise,  a  sum  sufficient,  together  with 
the  $500,  to  build  a  parsonage  for  the  church,  if,  in  the  opinion 
of  this  court,  the  bequest  cannot  be  applied  towards  the  buying 
of  the  parsonage. 

The  legacy  to  the  trustees  of  the  Cross  Street  Methodist  Epis- 
copal Church  is,  by  the  terms  of  the  bequest,  payable  only  when 
the  church  shall  remove  from  the  location  it  occupied  when  the 
will  was  made  and  build  a  new  church  in  Paterson,  or  rebuild 
the  one  it  then  occupied  or  some  other  there.  It  appears  by  the 
proof,  as  before  stated,  that  the  church  has  neither  removed  and 
built  a  new  church  nor  rebuilt  any,  and  it  does  not  appear  that 
it  is  about  or  proposes  to  do  either  of  those  things.  The  testator 
has  been  dead  over  fourteen  years.  The  condition  on  which  that 
legacy  was  given  has  not  been  performed,  and  the  legacy  has, 
therefore,  lapsed.  The  Whippany  church  appears  to  be  willing 
to  perform  the  condition  on  which  the  legacy  to  it  was  given.  It 
is  not  necessary  that  it  should  build  a  house  for  a  parsouage  in 
order  to  do  so,  but  it  may  buy  a  house  already  built.  It  will  be 
in  accordance  with  the  testator's  intentions  and  a  just  construc- 
tion of  the  provisions  of  the  will  on  the  subject,  to  give  to  that 
church,  under  the  circumstances,  a  reasonable  time  within  which 
to  comply  with  the  condition,  and,  on  failure  to  do  so,  it  will  be 
decreed  to  have  forfeited  the  legacy,  and  the  legacy  will  be  de- 
creed to  have  lapsed. 

At  the  death  of  the  testator,  according  to  the  bill,  his  next  of 
lan  then  known  to  be  living,  were  Martha  Chad  wick,  his  widow; 
James  Chadwick,  his  brother;  James  8.  Chadwiok,  a  nephew 
(the  son  of  Betsey  Chadwick,  a  deceased  sister  of  the  testator); 
Molly  Hop  wood,  a  niece  (daughter  of  Robert  Chadwick,  a  de- 
ceased brother  of  the  testator) ;  Mary  Jane  Smith,  now  Mary 
Jane  Van  Wie,  a  grandniece  of  the  testator  and  granddaughter 
of  Thomas  Chadwick,  a  deceased  brother  of  the  testator;  James 
Cave,  William  Cave,  Joseph  Henry  Cave,  Betty  Hilton  and 
John  Cave,  a  niece  and  nephews  of  the  testator,  children  of  Su- 
aannah  Cave,  a  deceased  sister  of  testator. 

The  testator  intended,  by  the  provision  of  the  will  in  regard 
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to  the  division  of  his  estate  into  shares,  that  after  die  decease  of 
his  wife  the  residue  should  be  divided  into  five  shares,  of  which 
his  brother  James  should  take  one,  hk  nephew,  James  S.  Cliad- 
wick.  another,  the  issoe  of  hi*  brother  Robert  another,  the  woe 
of  his  brother  Thomas  another,  aod  the  issue  of  his  sister,  Su- 
sannah Cave,  the  other.  The  persons  who,  at  the  decease  of  the 
testator's  widow,  were  the  issue  of  the  testators  deceased  brothers 
and  sister,  Robert,  Thomas  ami  Susannah,  are  those  who,  under 
the  will,  were  then  entitled  to  the  shares  given  to  the  htm  of 
those  three.  But  the  provision  for  the  issue  of  Robert  and 
Thomas  is  changed  by  the  codiciL  The  testator's  intention,  by 
the  will,  was  that  the  issue  of  his  brother  Thomas  should  have  a 
fifth.  By  the  language,  he  gives  to  them  a  fourth  share,  but  uses 
the  expresskm  not  t*»  indicate  quantity  or  proportion,  but  numer- 
ical order  merely.  By  the  following  language,  the  testator  in- 
tended to  repeal  the  directum  to  divide  the  residue  into  fifths, 
and  to  provide  for  substitution  of  issue  for  parent  in  case  of 
death,  and  to  limit  over  to  the  persons  entitled  to  the  other 
shares  anj  share  the  devisee  or  devisees  whereof  were  dead  with- 
out issue: 

"  Nov  I  will  that  mj  pi  laxity  at  mr  beloved  wile's  death,  or  as  aooo  after  at 
convenient,  be  divided  in  fire  equal  parts  or  shares;  a*  stated  above,  mj  brothers' 
and  aider's  children  if  iivic*^  and  if  dead,  then  to  their  heirs;  this  includes 
all,  whether  legitimare  or  illegitimate,  of  all  the  heirs  enumerated  so  far  a* 
tier  hare  been  recognised  vj  oar  fkmilr ;  each  of  the  families'  heirs  to  hare 
their  fifth  share  equaJj  divided ;  bat  should  alt  of  anv  of  these  fire  shares 
heirs,  Robert's,  James's,  Savannah's,  Thomas's*  or  James  S.  Chad  wick's  be  dead 
or  extinct,  then  I  will  and  order  that  the  portion  of  such  dead  or  extinct  shall 
«e  divided  equally  among  the  living  of  said  share  heirs." 

By  the  word  " heirs"  the  testator  meant  u  issue,"  and  by  the 
word  u  heiress"  he  meant  a  heirs." 

At  the  death  of  the  widow,  or  as  soon  thereafter  as  conveni- 
ent, the  division  was  to  be  made.  To  ascertain  who  are  entitled 
to  the  shares,  reference  is  to  be  made  to  the  death  of  the  widow 
as  the  period  of  distribution.  James  Chad  wick,  the  testator's 
brother,  is  entitled  to  one  share.  The  testator's  nephew,  James 
&  Chadwick,  to  another.  The  children  of  the  testator's  deceased 
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sister,  Susannah  Cave,  are  entitled  to  another,  and  but  for  the 
provisions  of  the  codicil  the  children  of  testator's  deceased 
brother  Robert,  Molly  Hopwood  and  James  Chadwick,  would 
be  entitled  to  another,  and  but  for  those  provisions  Mary  Jane 
Van  VVie  (formerly  Smith),  the  granddaughter  of  the  testator's 
deceased  brother  Thomas  (she  appears  to  l>e  the  only  issue  of 
Thomas),  would  be  entitled  to  another. 

The  intention  of  the  testator  was  to  reduce  by  the  codicil  the 
shares  given  to  the  "  heirs  "  of  Thomas  and  Robert  from  one- 
fifth  of  the  residue  to  lesser  interests,  merely  equivalent  to  those 
of  each  of  the  children  of  his  deceased  sister,  Susannah  Cave. 
These  gifts  in  the  codicil  are  not  cumulative  but  substitutionary. 
The  codicil  is  designed,  as  appears  from  its  language,  to  alter  the 
will,  and  it  is  wholly  devoted  to  the  provisions  for  the  persons 
named  therein  for  whom,  as  the  "  heirs  "  of  his  brothers  Robert 
and  Thomas,  he  had  already  made  provision  in  the  will. 

A  division  into  fifths  is  still  necessary,  but  as  to  the  balance 
of  the  fifths  by  the  will  given  to  the  heirs  of  Robert  and 
Thomas,  if  there  be  no  other  persons  to  take  these  shares  than 
the  persons  named  in  the  codicil  (as  it  appears  from  the  bill 
there  are  not),  the  testator  must  be  decreed  to  have  died  intestate 
of  that  balance.  At  the  death  of  the  widow  there  were  four  of 
the  children  of  Susannah  Cave  living  (one  had  died  after  the 
death  of  the  testator,  unmarried  and  intestate)  to  take  the  share 
given  to  her  "  heirs/'  hence  the  persons  named  in  the  codicil  will 
each  be  eutitled  to  one-fourth  of  a  fifth,  or  one-twentieth  of  the 
residue,  and  as  to  five- twentieths  or  one- fourth  of  the  residue 
the  testator  will  be  decreed  to  have  died  intestate. 

The  money  given  to  Mary  Jane  Smith  is  to  be  invested  ;  the 
interest  to  be  paid  to  her  for  her  life,  and  on  her  death  the  prin- 
cipal and  unpaid  balance  of  interest  to  go  to  her  legal  represent- 
atives. James  Chadwick  mentioned  in  the  codicil  (son  of  the 
testator's  deceased  brother  Robert)  is  supposed  to  be  dead.  If  he 
died  in  the  lifetime  of  the  testator,  the  gift  to  him  la|)ses;  if  he 
died  after  the  testator,  it  goes  to  his  legal  representatives. 
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Jobiah  L.  Baldwin  et  al.,  executors, 

v. 
Jerome  Taylor  et  al.,  executors. 

A  testator  gave  several  specific  legacies,  and  also  made  special  provisions  for 
his  wife.  He  then  directed  that  his  executors  should  sell  all  the  residue  of  his 
estate,  and,  after  paying  all  just  claims  and  legacies  from  the  proceeds  thereof 
divide  the  balance  equally  among  his  children  or  their  heirs.  By  the  next 
section  of  the  will,  he  directed  that,  in  relation  to  the  several  gifts  and  devises 
to  his  children  in  the  will,  if  any  of  his  children  should  die  leaving  heirs, 
their  portion  should  go  to  such  heirs ;  if  not,  it  should  be  equally  divided 
among  his  surviving  children.— Held,  that  these  two  sections  of  the  will  must 
be  construed  together,  and  that  the  object  of  the  latter  clause  was  to  provide 
that  the  property  given  to  the  testator's  children  should  not  go  out  of  the 
family  in  case  of  their  death,  before  they  should  be  entitled  to  receive  it,  and 
therefore  that  the  interest  of  one  of  testator's  sons  in  the  proceeds  of  the  resi- 
due which  he  had  actually  received  was  absolute,  and  could  not  be  defeated 
by  his  subsequent  death  without  issue. 


Bill  for  relief.     On  6nal  hearing  on  pleadings  and  proofs. 
Mr.  8.  Morrow  and  Mr.  W.  8.  Qummere,  for  complainants. 
Mr.  C.  S.  Tfoworth,  for  defendants. 

The  Chancellor. 

This  is  a  suit  brought  by  the  surviving  executors  of  the  will 
>f  Samuel  Baldwin,  deceased,  late  of  Essex  county,  against  the 
executors  of  the  will  of  his  deceased  son,  Harris  M.  Baldwin, 
late  of  Newark.  The  object  of  the  suit  is  to  recover  from  the 
estate  of  the  latter  the  money  received  by  him  from  the  estate 
of  his  father,  as  one  of  the  legatees,  under  his  will.  The 
money  in  question  was  lawfully  received  by  Harris  M.  Baldwin 
from  his  father's  estate,  but  the  complainants  insist  that  his  right 
thereto  was  defeated  by  his  death  without  issue.  The  will  of 
Samuel  Baldwin  was  made  in  August,  1855,  and  he  died  in  Sep- 
tember, 1856.  By  it,  after  providing  for  the  payment  of  hit 
debts  and  funeral  expenses,  he  gave  to  his  wife  so  much  of  his 
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household  furniture  as  she  might  need  for  her  own  use,  a  horse, 
a  carriage  and  a  cow,  and  $100,  to  be  paid  her  by  his  executors 
as  soon  as  conveniently  could  be  done  after  his  death  ;  also  the 
interest  of  $4,000  so  long  as  she  should  remain  his  widow,  and 
directed  that  if  she  should  remarry  she  should  have  the  interest 
of  only  $2,000.  He  also  gave  her  the  use  of  his  homestead 
dwelling-house  and  the  barn,  and  about  five  acres  of  the  land 
(a  farm),  and  directed  that  at  her  death  the  property  be  sold,  and 
that  any  one  of  his  heirs  should  have  the  privilege  of  purchasing 
it  at  a  fair  valuation.  He  then  gave  to  his  son  Samuel  his 
stock  in  an  insurance  company;  to  his  niece,  Betsey  Munson, 
certain  building  lots  in  Newark  ;  to  his  four  children,  his  wood- 
land in  equal  parts;  to  his  brother  Abraham,  and  to  a  daughter 
of  that  brother,  certain  legacies,  and  made  provision  for  the  care, 
if  necessary,  of  his  brothers  and  sisters.  He  then  proceeded  as 
follows : 

"Ninth.  All  the  residue  of  my  estate,  real  and  personal,  I  do  direct  my  ex- 
ecutors, hereinafter  named,  to  sell  in  such  a  way  as  they  shall  think  best,  and, 
out  of  the  proceeds  of  said  sale,  to  pay  all  the  just  claims  against  my  estate, 
and  the  legacies  herein  devised  ;  also  invest  safely  the  sum  of  $4,000,  and  pay 
over  the  interest  thereof,  semi-annually,  to  my  wife,  Mary,  or  the  half  part 
thereof  according  to  section  second  of  this  my  will  [in  case  of  her  remar- 
riage]. The  balance  I  do  direct  to  be  divided  equally  among  my  children  or 
their  heirs. 

"  Tenth.  In  relation  to  the  several  gifts  and  devises  to  my  children,  in  this, 
my  last  will -and  testament,  it  is  my  will,  and  I  do  direct,  that  if  any  of  them 
shall  die  leaving  heirs,  their  portion  shall  go  to  such  heirs,  if  not,  it  shall  be 
divided  equally  among  my  surviving  children." 

The  widow  died  in  1868.  After  her  death,  and  in  1871,  the 
farm  was  sold.  The  bill  alleges  that  Harris  M.  Baldwin  (he 
was  one  of  the  executors  of  his  father's  will)  received  for  his 
share  of  the  estate,  $24,065.87.  He  died  without  issue  in  1882. 
The  complainants,  who,  as  before  stated,  are  the  surviving  execu- 
tors of  Samuel  Baldwin,  insist  that,  under  the  will,  Harris  M. 
Baldwin's  interest  in  his  father's  estate  was  defeasible  by  his 
death  without  issue,  and  therefore,  on  his  death,  went  over  to 
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his  surviving  I: -others,  the  complainants,  and  they  pray  a  decree 
accordingly. 

The  question  presented  is  merely  as  to  the  true  construction  of 
the  ninth  and  tenth  sections  of  the  will,  which  are  above  quoted. 

The  testator  directed  an  absolute  conversion  of  his  real  estate, 
His  whole  residuary  estate  is  therefore,  for  the  purposes  of  suc- 
cession, to  be  regarded  as  persona1.  As  to  so  much  of  the  residu- 
ary estate  as  by  the  ninth  section  is  directed  to  be  divided — the 
"  balance"  mentioned  in  that  section — the  direction  is  to  divide 
it  equally  among  the  testator's  children,  "  or  their  heirs."  The 
words  "  or  their  heirs"  are  evidently  substitutionary,  and  by  the 
word  "  heirs'*  the  testator  undoubtedly  meant  "  issue."  His  inten- 
tion, judg«J  >y  that  section  alone,  was  to  provide  that  his  chil- 
dren should  tave  that  balance  absolutely,  if  they  should  be  alive 
at  the  time  of  the  distribution  to  take  it,  but  if  any  of  them 
should  then  be  dead,  their  issue  should  take  in  their  stead.  He 
then  goes  on,  in  the  next  section,  to  say  that  in.  relation  to  the 
several  gifts  and  devises  to  his  children,  he  directs  that  if  any  of 
his  children  should  die  leaving  heirs  (meaning  issue),  the  por- 
tion (or  share)  of  such  decedent  should  go  to  such  issue,  but  if 
the  decedent  should  leave  no  issue,  that  then  the  portion  or  share 
should  be  divided  among  the  testator's  surviving  children. 

The  reference  here  is  manifestly  to  the  time  of  distribution, 
and  the  object  of  the  testator  was  to  provide  that  if  any  of  hifl 
children  should  be  dead  at  the  time  when  he  or  she  would  have 
been  entitled  to  receive  any  part  of  his  estate,  his  or  her  issue 
should  take  the  share,  or  legacy,  or  devise  of  the  decedent;  and 
if  there  should  be  no  such  issue,  then  the  share,  or  legacy,  or 
devise  should  go  to  the  testator's  other  childreu  then  living.  The 
testator  had  four  children.  When  the  will  was  made,  they  were 
all  in  middle  age.  Three  of  them  were  married,  and  one,  a  son, 
Josinh,  was  single.  There  is  no  evidence  whatever  in  the  will, 
unless  it  is  found  in  the  language  of  the  tenth  section,  that  the 
testator  intended  to  reduce  the  gifts  to  his  children  to  life  inter- 
ests only  in  any  event.  And  in  the  connection  in  which  that 
section  is  placed,  following  immediately  the  provision  of  the 
ninth,  in  regard  to  substitution  in  the  division  to  be  made  of 
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residue  under  the  latter  section,  it  is  quite  dear  to  my  mind, 
that  the  only  purpose  of  the  tenth  section  was  to  provide  that 
the  property  given  to  the  testator's  children  should  i  ot  go  out  of 
the  family  in  case  of  their  death  before  they  should  be  entitled 
to  receive  it  The  language  signifies  this.  He  directs  that,  in 
the  contingency  of  the  death  of  any  of  his  children  leaving  issue, 
the  "  portion  "  shall "  go  "  to  the  issue,  but  if  no  issue,  then  that 
it  (the  "  portion ")  be  divided  among  the  testator's  surviving 
children. 

The  tenth  section  is  merely  an  extension  of  the  substitutionary 
provision  of  the  ninth.  It  is  as  if  the  testator  had  said  the  bal- 
ance of  residuary  estate  mentioned  in  the  ninth  section — 

M  Ib  to  go  to  my  children  if,  at  the  time  of  distribution,  they  be  alive,  bat,  If 
dead,  then  to  their  issue  in  their  stead,  and,  indeed,  I  extend  the  provision  to 
all  I  have  given  my  children  in  this  will.1' 

Mr.  Hawkins,  in  his  treatise  on  the  construction  of  wills,  says 
that  where  a  gift  of  the  absolute  interest  in  property  to  one  per- 
son is  followed  by  a  gift  of  it  to  another  in  a  particular  event, 
the  disposition  of  the  courts  is  to  put  such  a  construction  on  the 
gift  over  as  will  interfere  as  little  as  possible  with  the  prior  gift, 
and  that  when  death  is  spoken  of  as  a  contingent  event,  a  gift 
over  in  the  event  of  death  may  well  be  considered  to  mean  not 
death  at  any  time,  but  death  before  a  particular  period,  e.  g.t 
the  |>eriod  of  distribution ;  and  thus  the  gift  over  may  be  read  as 
a  gift  by  way  of  substitution  and  not  of  remainder,  and  that  !t  is 
consequently  a  rule  of  construction,  that  where  there  is  a  bequest 
to  one  person,  and  "  in  case  of  his  death,"  to  another,  the  gift 
over  is  construed  to  take  effect  only  in  the  event  of  the  death  of 
the  prior  legatee  before  the  period  of  payment  or  distribution. 
Unless  an  intention  appear  to  the  contrary.  /  Hawk.  Wills  %5± 
See  Beatty  v.  Montgomery,  6  O.  E.  Or.  8H>  and  WilUamson  v. 
Chamberlain,  V  Stock.  878.     I  am  aware  that  the  general  rule  is 
established  in  England  that  where  the  context  is  silent,  the  words 
referring  to  the  prior  death  of  the  legatee,  in  connection  with 
dome  collateral  event,  apply  to  the  happening  of  the  contingency 
avt  any  time.     OTMahoney  v.  Burdett,  L.  R.  (7  H.  of  L.)  888. 
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But  I  am  dearly  of  opinion  that  the  tads  mder  consideration 
were  not  used  by  the  fiatuor  to  ericas  an  intention  to  limit 
the  gift?  over,  bat  only  as  m  provision  a*  to  who  should  receive 
tbem  in  the  first  instance;  in  other  words  that  the  language  is 
merely  substitutionary.  It  is  a  role  that  the  courts,  to  efiectu- 
ate  the  manifest  intent  of  the  testator,  will,  if  Decenary,  insert 
omitted  words,  alter  the  collocation  of  sentences,  or  even  read  the 
will  directly  contrary  to  the  primary  signification  of  its  language. 
In  Pcnrdagton  v.  Van  Homtt*.  i  HaL  CIL  978;  &  C  on  ap- 
peal, Id.  745,  the  testator  gave  to  his  son  (then  a  child  of  three 
yean  of  age)  all  the  residue  of  his  property,  and  ordered  his 
executors  to  pat  the  rents  of  the  real  estate,  with  his  personal 
estate,  at  interest,  until  the  son  attained  to  his  majority,  and 
ordered  them  to  educate  him  and  support  him  until  he  came  of 
age,  and  then  limited  the  property  over  in  case  he  should  die 
having  no  children*  It  was  held  that  the  limitation  over  took 
effect  only  in  the  event  of  the  son's  dying  childless  before  attain- 
ing to  his  majority.  "There  is  nothing,"  said  Chief-Justice 
Green,  in  delivering  the  opinion  of  the  court  of  errors  and  ap- 
peals, "  in  the  provisions  of  the  will,  aside  from  the  particular 
clause  in  question,  indicating  an  intent  on  the  part  of  the  testator 
to  limit,  or  in  any  wise  to  qualify  the  estate  given  to  his  son  after 
he  should  attain  to  the  age  of  twenty-one  years."  He  held  that 
the  devise  over  stood  not  in  opposition  to  the  original  devise,  but 
to  the  event  of  the  legatee's  coming  into  possession.  And  I  con- 
sider it  a  very  important  circumstance  in  this  case,  that  there  is 
nothing  in  this  will,  aside  from  the  provision  in  the  tenth  clause, 
to  indicate  any  intention  on  the  part  of  the  testator  to  qualify  the 
estate  given  to  his  children.  To  his  son  Samuel  he  gives  certain 
shares  of  insurance  stock,  and  to  his  four  children  he  devises  his 
woodland  in  such  manner  as,  apart  from  the  provisiou  of  the 
tenth  section,  to  indicate  an  intention  to  make  absolute  gifts.  In 
the  ninth  clause  he  gives  the  "  balance"  there  mentioned  to  his 
children  by  language  indicating  a  like  intention.  The  juxtapo- 
sition of  the  language  which,  it  is  insisted,  provides  for  the  limi- 
tation over  to  the  substitutionary  provision  in  the  ninth  clause, 
leads  strongly  to  the  conviction  that  it  was  used  in  the  same  con- 
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nection  and  with  the  same  view  alone,  and  not  to  qualify  the 
absolute  estates  or  iuterests  previously  given  to  his  children  by 
reducing  them  in  a  certain  contingency  to  mere  life  estates.  In 
Williamson  v.  Chamberlain,  2  Stock  373,  a  testator  made  specific 
devises  and  bequests  to  several  of  his  children,  and  then  gave  a 
life  estate  to  his  wife  in  his  real  and  personal  property  not  spe- 
cifically dis|)osed  of.  He  then  declared  that  his  real  and  per- 
sonal estate,  after  the  death  of  his  wife,  should,  unless  she  chose 
to  give  them  up  before  her  death,  be  sold  and  divided  among 
certain  of  his  children,  and  then  declared  that  if  any  of  his 
children  should  die  without  lawful  issue  of  the  body  begotten, 
then  his,  her  or  their  share  or  legacy  should  be  equally  divided 
among  the  survivors,  share  and  share  alike.  It  was  held  that  he 
used  the  term  "survivors"  with  reference  to  the  period  when  the 
estate  should  be  divided,  after  the  happening  of  the  event  men- 
tioned in  the  will — the  death  of  his  wife.  In  that  case,  which, 
it  will  be  seen,  was  very  similar  in  its  circumstances  to  this,  one 
of  the  sons,  having  received  his  share,  died  without  issue,  and  the 
suit  was  brought  to  recover  the  share  which  he  had  received. 
The  chancellor  (Williamson)  held  that  it  was  the  intention  of  the 
testator  that  when  the  son  received  his  share,  he  should  take  it 
absolutely,  and  not  in  such  a  way  as  to  create  a  limitation  over 
after  his  death,  in  the  event  of  his  dying  without  issue.  In 
Wurts  v.  Page,  4  &  &  Chr*  865,  the  testator  gave  his  estate  to 
trustees  forthe  use  of  his  eight  children  and  the  two  children  of 
his  deceased  daughter,  and  directed  that  the  proceeds  of  it  be  in- 
vested for  their  benefit  He  directed  that  the  shares  of  his 
daughters  should  be  held  in  trust  for  their  sole  use,  not  subject 
to  the  debts  or  control  of  their  husbands,  and  that  the  annual 
income  be  paid  on  their  own  receipts ;  that  a  specified  part  of  the 
principal  should  be  paid  to  each  on  her  marriage ;  that  a  specified 
part  of  the  share  of  each  son  should  be  paid  to  him  at  twenty- 
one,  and  the  residue  at  twenty- two,  and  that  in  case  of  the  death 
of  any  child  without  issue,  the  share  of  such  child  should  merge 
in  the  general  fund.  It  was  held  with  regard  to  the  shares  of 
the  daughters  that  the  gift  was  absolute,  subject  to  be  defeated  by 
their  dying  without  issue,  at  their  death,  and  that  as  to  the  shares 


84  CASES  IN  CHANCERY.  [37  Eq. 

Williams  v.  Gilbert 

of  the  sons  the  limitation  over  was  to  be  construed  to  mean  dying 
without  issue  before  the  share  was  payable.  The  chancellor 
(Zabriskie)  followed  the  rule  of  construction  laid  down  in  Penn- 
ington v.  Van  Houten,  but  added  that,  irrespective  of  that  rule, 
he  should  not  have  hesitated  to  hold  that  it  was  the  intention  of 
the  testator  that  any  share,  which,  by  the  terms  of  the  will,  was 
payable,  should  be  the  absolute  property  of  the  legatee,  and  not 
subject  to  the  limitation  over. 

The  view  I  have  taken  of  the  provision  of  the  tenth  clause, 
makes  it  unnecessary  to  consider  the  question  raised  by  the  de- 
fendant's counsel,  whether  the  testator  did  not,  in  fact,  die  intes- 
tate, at  least  of  the  property  the  use  of  which  was  given  to  his 
wile  for  life — part  of  the  homestead  and  the  $4000.  The  bill 
will  be  dismissed,  but  without  costs. 


Eliza  A.  Williams  et  al. 

v. 
Sarah  E.  Gilbert  et  al. 


A  mortgage  to  secure  future  advances  not  exceeding  $2,000,  was  recorded 
February  25th,  1874,  and  another  for  advances  not  exceeding  $1,000,  on  Feb- 
ruary 3d,  1875.  Under  executions  issued  on  seven  judgments  against  the 
mortgagor,  the  earliest  in  December,  1874,  and  the  latest  in  September,  1876 
the  mortgaged  premises  were  sold  in  September,  1876,  at  sheriff's  sale.  On 
foreclosure  of  the  mortgages  for  advances  of  $2,000  claimed  to  have  been 
made,  under  the  first  mortgage,  on  February  2d,  1875,  without  actual  notice  of 
the  judgment  of  December,  1874,  and  also  for  advances  of  $786,  in  June, 
1876,  under  the  second  mortgage — Held,  that  complainants  could  recover  the 
amount  of  their  advances  under  the  first  mortgage,  but  not  under  the  second, 
as  its  lien  was  destroyed  by  the  sheriff's  sale ;  and  that  the  priority  of  the 
first  mortgage  could  not  be  affected  by  a  sheriff's  sale  in  1882,  under  a  judg- 
ment recovered  against  the  mortgagor  in  1872,  because  the  lien  of  the  judg- 
ment of  1872  had  been  lost  by  the  sheriff's  sale  under  the  junior  judgments 
in  1876. 


Bill  to  foreclose.    On  final  hearing  on  pleadings  and  proof* 
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Mr.  W.  A.  Lewis,  for  Colgate. 

The  Chancellor. 

This  suit  is  brought  to  foreclose  two  mortgagee  on  the  same 
land  in  Jersey  City,  given  by  William  S.  Gilbert  and  wife  to 
the  complainants,  Eliza  A.  Williams  and  Thomas  H.  Williams, 
one  dated  February  21st,  1874,  and  recorded  on  the  25th 
of  the  same  month,  the  other  dated  February  2d,  1875,  and 
recorded  the  next  day.  Both  mortgages  were  made  to  secure 
Advances  of  money  to  be  made  by  the  mortgagees  to  the  mort- 
gagor on  his  promissory  notes.  The  first- mentioned  mortgage 
was  to  be  security  for  such  notes,  not  exceeding  in  the  whole 
$2,000,  as  might  be  taken  in  one  year  from  its  date,  and  the 
other  for  further  loans  (for  which  the  mortgagor  was  to  give  his 
notes  to  the  mortgagees),  not  exceeding  in  the  whole  $1,000. 
Under  the  first- mentioned  mortgage  the  complainants  claim 
$2,000  and  interest  from  February  2d,  1875,  or  thereabouts,  on 
a  note  given  by  Gilbert  to  the  complainants  on  the  last-men- 
tioned date,  for  $2,000,  payable  three  months  after  date.  On  the 
•  other  they  claim  the  principal  and  interest  due  on  a  note  for 
$786.69,  given  by  Gilbert  to  them  June  26th,  1876.  The  mort- 
gaged premises  were  sold  under  executions  at  law  September 
21st,  1876,  to  James  B.  Colgate,  one  of  the  defendants,  by  the 
sheriff  of  Hudson  county.  Those  executions  were  issued  on  seven 
judgments  recovered  against  Gilbert,  the  earliest  December  4th, 
1874,  and  the  latest  September  13th,  1876,  and  levies  were 
made  under  them  on  the  mortgaged  premises.  There  was  another 
judgment  recovered  in  Hudson  Circuit  Court,  by  Altanah  S. 
Westcott  against  Gilbert,  August  16th,  1872,  for  $1,025.09 
damages  and  costs,  under  which  no  levy  was  made  on  the  mort- 
gaged premises  until  March  28th,  1882,  which  was  after  the  sale 
under  the  junior  judgments.  The  property  was  sold  under 
execution  on  that  judgment  by  the  sheriff  of  Hudson  county  to 
Colgate,  July  6th,  1882.  Colgate,  who  has  answered,  insists 
that  the  complainants'  mortgages  are  wholly  invalid,  because  the 
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Dotes  were  given  and  advances  made  after  the  Westcott  judg- 
ment was  recovered,  and  the  last  advance  (that  made  in  1876) 
was  made  after  all  of  the  junior  judgments,  except  one,  were 
recovered,  and  the  first  advance  (made  February  2d,  1875)  after 
the  first  of  the  junior  judgments  was  recovered. 

The  lien  of  the  second  mortgage  was  destroyed  by  the  sale 
under  the  junior  judgments;  for  one  of  those  judgments  was 
prior  to  that  mortgage.  But  it  was  not  prior  to  the  first  mort- 
gage. Although  the  advance  made  under  the  first  mortgage  was 
made  after  the  recovery  of  that  judgment,  the  complainants  are 
nevertheless  entitled  to  priority  therefor  under  that  mortgage 
over  that  judgment,  for  when  the  advance  was  made  they  had  no 
Hctual  notice  of  the  recovery  of  that  judgment 

Colgate  insists  that  inasmuch  as  by  virtue  of  his  purchase 
A  the  property  under  the  levies  on  the  junior  judgments  be 
obtained  a  title  clear  of  the  Wescott  judgment,  under  which  no 
levy  was  made  until  after  the  sale  under  the  junior  judgments, 
he  is  entitled  to  a  credit  of  the  amount  of  that  judgment  on  the 
complainants'  first  mortgage.  I  do  not  see  any  ground  whatever 
for  this  claim.  Neither  of  the  cases,  Clement  v.  Kaighn,  £  Mo- 
Cart  47,  and  Hoag  v.  Sayre,  6  Stew.  Eq.  552,  which  were  cited 
on  the  argument,  supports  it.  Colgate,  by  the  sale  under  the. 
junior  judgments,  obtained  by  force  of  the  statute  a  title  to  the 
property  clear  of  the  lien  of  the  Westcott  judgment.  Rev.  p. 
1044"  But  *ne  complainants'  first  mortgage  was  prior  in  lien  to 
those  judgments.  Having  obtained  the  property  by  his  pur- 
chase under  those  judgments  clear  of  the  Westcott  judgment, 
Colgate  now  asks  that  the  amount  of  that  judgment  be  credited 
on  the  mortgage.  The  proposition  cannot  be  maintained.  The 
very  point  under  consideration  was  considered  and  decided  in 
Clement  v.  Kaighn,  and  the  recent  case  of  Hoag  v.  Sayre  in  no- 
wise overrules  or  conflicts  with  that  decision. 

The  sale  under  the  Westcott  judgra'ent  was  a  nullity.  The 
land  had  been  sold  under  the  junior  judgments  clear  of  that 
judgment  before  the  levy  was  made  under  the  latter,  and  when 
that  levy  was  made  Gilbert  had  no  title  to  the  land. 

The  complainants  are  entitled  to  a  decree  for  the  amount  due 
on  their  first  mortgage. 
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Patrick  Goguebty 

v. 

Bridget  Bennett  et  al. 

1.  Where,  without  her  husband's  knowledge  and  against  his  will,  the  wife 
took  in  her  own  name  the  title  to  lands,  for  which  he  paid  the  purchase -money 
and  all  the  taxes,  and  assessments,  and  osts  of  improvements,  and  he  con- 
tinuously occupied  the  property  up  to  her  death — Held,  that  a  trust  resulted 
in  his  favor,  and  that  he  was  entitled  to  relief  as  against  her  heirs-at-law. 

2.  General  certainty  is  sufficient  in  pleadings  in  equity. 


Bill  for  relief.     On  general  demurrers  to  bill. 

Mr.  J.  M.  Trimbfo  and  Mr.  F.  if.  Tichenor,  for  demurrants. 

Mr.  8.  Marrow,  for  complainant. 

The  Chancellor. 

By  the  bill  it  appears  that  in  1863  the  complainant  contracted 
for  the  sale  to  him  of  a  lot  of  land  in  Newark ;  that  he  paid  the 
purchase- money,  and  has  paid  all  the  taxes  and  assessments  and 
(lie  cost  of  the  improvements  (buildings)  which  were  put  thereon, 
and  is  in  the  occupation  of  the  property ;  that  the  deed  was 
made  in  1866 ;  that  without  his  knowlege  it  was  made  to  his 
wife  instead  of  himself;  that  he  discovered  in  his  wife's  lifetime 
(she  died  in  1882)  that  it  had  been  so  made  to  her;  that  she 
made  some  of  the  payments  of  the  purchase- money  for  him  but 
always  with  his  money  and  merely  as  his  agent ;  that  the  deed 
was  made  to  her  not  only  without  his  knowledge  or  direction 
but  against  his  will ;  that  after  he  discovered  that  it  had  been 
made  to  her  he  was  informed  that  it  would  not  affect  his  right  to 
the  property,  but  that  after  her  death  it  would  vest  in  him,  and 
lie  would  have  full  authority  over  it,  and  he  therefore  (he  is  an 
illiterate  person)  believing  what  was  told  him,  took  no  steps  to 
have  the  deed  corrected ;  that  his  wife  died  intestate  and  without 
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issue,  and  that  her  brother  and  sister,  her  heirs-at-law,  now  claim 
the  property,  and  have  brought  an  action  of  ejectment  against 
him  to  recover  possession  of  it  The  bill  prays  that  they  may 
be  decreed  to  hold  the  premises  as  trustee  for  him,  or  that  his 
expenditures  therefor  and  thereon  may  be  charged  as  a  lieu 
thereon,  and  paid  to  him  accordingly. 

The  defendants  are  the  heire-at-law  of  the  wife.  They  demur 
on  the  ground  of  want  of  equity,  and  also  on  the  ground  of  the 
uncertainty  and  insufficiency  of  the  averments  of  the  bill.  They 
urge  that  the  bill  does  not  state  what  estate  was  conveyed  by 
the  deed  to  the  complainant's  wife ;  that  it  does  not  show  the 
relationship  of  the  defendants  to  the  subject-matter,  and  that  the 
case  stated  in  the  bill  does  not  entitle  the  complainant  to  any 
relief.  Though  the  bill  does  not  state  that  the  conveyance  was 
of  an  estate  in  fee  simple,  it  is  fairly  inferable  that  it  was  so.  An 
agreement  to  sell  a  house  implies  that  the  interest  sold  is  a  fee 
simple.  It  appears,  it  may  be  added,  that  the  estate  was  not  a 
life-estate,  but  that  it  was  one  which  descended  to  the  wife's 
heirs-at-law.  Though  the  bill  characterizes  the  defendants  as  the 
wife's  next  of  kin,  they  are,  according  to  the  statements  of  the 
bill,  her  heirs-at-law,  and  it  is  a  plain  and  obvious  deduction 
from  the  statements  of  the  bill  that  the  claim  made  by  the  de- 
fendants is  as  heirs-at  law.  The  bill  states  substantially  that  the 
estate  which  the  wife  had  in  the  property  descended  to  them, 
and  that  they  claim  under  her.  General  certainty  is  sufficient  in 
pleadings  in  equity.  The  case  as  stated  is  one  from  the  facts  of 
which  a  resulting  trust  clearly  arises  in  favor  of  the  complain* 
ant     The  demurrers  will  be  overruled. 
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Austin  £.  Hedden  et  aL 

v. 
Charles  A.  Cowell  et  al. 

A  mortgagee  of  lands,  after  a  release  thereof  from  a  prior  mortgage,  U  not 
bound  by  alleged  fraudulent  representations  of  the  mortgagor,  whereby  the 
release  is  said  to  have  been  obtained,  where  such  mortgagee  has  no  notice, 
actual  or  constructive,  of  the  representations. 


Bill  to  rectify  release  of  mortgaged  premises  and  to  foreclose 
mortgage.     On  final  hearing  on  pleadings  and  proofs* 

Mr.  J.  O.  TriBdell,  for  complainants. 

Mr.  a  T.  Glen,  for  C.  A.  and  C.  E.  Cowell. 

The  Chancellor. 

The  controversy  in  this  case  is  in  reference  to  the  lien  of  the 
v>#mplainant8'  mortgage  upon  a  strip  of  land  five  feet  wide  by  one 
•hundred  and  twenty-five  feet  in  length,  part  of  premises  described 
in  the  mortgage,  but  subsequently,  with  another  parjt  of  the  prop- 
erty, released  by  the  mortgagee  from  the  encumbrance  of  the 
mortgage.     The  complainants  insist  that  the  release  was  obtained 
fcy  means  of  fraudulent  representations  on  the  part  of  the  agent 
of  the  then  owner  of  the  property,  and  pray  that  the  release  be 
reformed  so  as  to  exclude  the  strip.     The  premises,  as  originally 
mortgaged,  were  conveyed  by  the  complainants  to  Mary  A.  Oil- 
more,  September  5th,   1870,  and  the   mortgage  was  taken   to 
secure  the  payment  of  part  of  the  purchase-money  of  the  con- 
veyance.    The  premises,  as  described  in  the  mortgage,  were  a 
parcel  of  land  of  eighty  feet  front  and  rear  by  one  hundred  and 
twenty-five  feet  in  depth,  in  the  township  of  East  Orange,  in 
the  county  of  Essex,  lying  on   Main   street,  the  northeasterly 
boundary,  and  bounded  on  the  whole  of  the  southeasterly  side, 
a  distance  of  about  one  hundred  and  twenty-five  feet,  by  what  w 
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described  La  the  mortgage  as  **  Bumec  street,  a  road  now  sur- 
veyed ami  ab>af  to  be  opened  from  Main  street  sooth  to  Oak 
street."  Barnet  street  was  not  'hen  opened,  and  it  does  not  ap- 
pear that  it  ever  was  opened  as  ihus  surveyed.  On  the  26th  of 
September,  1870,  James  B.  GiLmore,  who  was  the  agent  of 
Mary  A.  Gilmore,  his  mother,  applied  to  the  cooiplaiiiantB  and 
requested  them  to  refcase,  for  the  consideration  of  $1,000,  a  strip 
of  twenty-six  feet  on  the  soutiieasterly  side  of  the  property,  say- 
ing that  the  object  in  obtaining  the  release  was  to  change  the 
location  of  Barnet  street,  and  representing  that,  as  changed,  the 
street  would  form  the  soutikeasterly  boundary  of  the  premises 
which  woold  remain  subject  to  the  mortgage  after  the  release. 
The  consideration  of  the  release  was  secured  to  the  satisfaction 
of  the  mortgagees,  and  the  release  was  executed  by  them.  The 
description  of  the  land  therein  makes  no  reference  whatever  to 
Burnet  street,  nor  does  it  contain  any  stipulation  or  representation 
with  regard  to  the  proposed  street.  The  release  was  duly  re- 
corded, on  the  3d  of  October,  1870.  By  a  deed  dated  Septem- 
ber, 26th,  1870,  and  recorded  October  3d  following,  Mary  A. 
Gilmore  conveyed  to  George  W.  Blackwell,  for  the  consideration 
of  $1,875,  an  undivided  half  of  a  parcel  of  land  thirty  feet 
wide,  for  the  new  street.  The  parcel  included  all  of  the  released 
premises  except  a  strip  of  five  feet  in  width,  on  the  northwest- 
erly side  thereof.  By  deed  dated  September  20th,  1870,  and 
recorded  on  the  14th  of  October  following,  Mary  A.  Gilmore 
conveyed  the  mortgaged  premises  and  other  land  to  Amelia  B. 
Burner.  By  an  agreement  bet  wet*  n  the  latter  and  George  W. 
Blackwell,  dated  September  29th,  1870,  and  recorded  October 
3d  following,  the  new  street  was  laid  out  for  the  use  of  the 
parties,  their  heirs  and  assigns;  the  agreement  providing  that 
the  instrument  should  not  operate  as  a  dedication  to  public  use 
nor  as  divesting  either  party  of  his  or  her  title  to  the  land.  Sub- 
sequently, Amelia  B.  Burnet  married  James  R.  Gilmore,  and.  be 
and  t»he,  Dfremlxr  22<1,  1873,  mortgaged  to  the  defendants! 
Charles  A.  and  Channcey  E.  Cowell,  two  parcels  of  laud,  the 
fintt  of  which  was  composed  of  the  premi>es  remaining  subject 
to  the  lien  of  the  complainants'  mortgage  after  the  release,  and 


10  Stew.]  MAY  TERM,  1883.  91 

Hodden  p.  CowelL 

the  strip  of  five  feet,  the  part  of  the  released  premises  not  taken 
for  the  new  street,  and  lying  between  the  unreleased  part  and  the 
new  street.  The  mortgage  was  given  to  secure  the  payment  of 
13,268.14,  in  six  months  from  date,  with  interest.  By  deed 
dated  February  10th,  1874,  Gilmore  and  his  wife  conveyed  to 
Henry  Havell,  for  the  consideration  of  $6,000,  the  last-men- 
tioned parcel,  being  the  one  as  above  stated,  first  described  in  the 
Cowell  mortgage.  The  Cowells  subsequently  foreclosed  their 
mortgage  in  this  court,  making  Havell  a  party  to  the  suit  in  re- 
spect to  that  deed.  They  obtained  a  final  decree,  directing  that 
the  mortgaged  premises  be  sold,  and  they  were  sold  accordingly. 
The  complainants  were  not  parties  to  the  suit  The  Cowells 
bought  the  property  at  the  sheriff's  sale,  and  the  sheriff  conveyed 
it  to  them  by  deed  dated  September  28th,  1875.  December  30th 
1876,  Havell  granted  to  the  Cowells  the  premises  conveyed  tc 
him  by  Gilmore  and  his  wife.  The  Cowells  were  then,  how- 
ever, the  owners  of  the  property  under  the  sheriff's  deed. 

The  fraud  imputed,  and  which  is  relied  upon  by  the  complain- 
ants as  ground  for  reforming  the  release,  is  Mary  A.  Gil m ore's 
disregard  of  her  promise  and  assurance  made  by  her  son  and 
agent,  James  R.  Gilmore,  that  the  new  street  would  be  so  laid 
out  as  to  constitute  the  boundary,  on  the  southeasterly  side,  of 
the  unreleased  part  of  the  mortgaged  premises.  As  before 
stated,  the  release  is  silent  on  the  subject.  There  was,  therefore, 
nothing  upon  the  record  of  the  release  to  give  any  notice  of  the 
existence  of  the  equity  which  is  now  claimed.  The  Cowells  took 
their  mortgage  and  Havell  his  deed  without  any  notice  of  it, 
actual  or  constructive.  It  is  urged,  in  behalf  of  the  complain- 
»nts,  that  the  latter  had  notice  by  the  statement  in  his  deed  that 
the  premises  thereby  conveyed  were  subject  to  the  complainants' 
mortgage.  But,  manifestly,  that  statement  was  not  notice  that 
the  complainants  claimed  that  the  release  had  been  obtained  by 
fraud.  The  statement,  obviously,  was  strictly  correct,  though 
the  complainants1  mortgage  was  upon  only  part  of  the  premises 
conveyed.  It  is  not,  however,  necessary  for,  or  important  to, 
the  decision  of  the  question  in  hand,  to  have  any  recourse  to 
that  deed  or  to  make  any  reference  to  it,  except  as  a  conveyance 
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«»f  the  title  of  Mrs.  G  Ira-re  to  the  land ;  and  h  is  a  matter  of 
indifferent*  whether  Ha  veil  Irad  or  had  not  notice.  He  does  not 
api*3r  to  have  hnd  anvr  however,  in  fact.  It  is  enough  to  say 
fi*ar  the  C'>wt-lls  had  no  notice  whatever  of  the  equity.  The 
*h  !  fl«s  not  allege  that  they  had  any.  They  are  not  bound  or 
afleeted  by  the  equity,  and  it  cannot  be  enforced  against  them. 
T\*e  prayer  of  the  bill  for  reformation  of  the  release  must  lie 
denied. 


Adam  Ajsqel  et  ux. 

v. 

Tiie  Pennsylvania  Railroad  C«>mi*a\y 

0<  jtrdiona  to  an  answer  to  a  bill  aa  it  stood  before  amendment  cannot  be 
uiaile  after  amendment,  unlev  :he  defendant,  a  flex  being  dulv  called  upon  to 
tile  hi*  :in*wer  to  the  bill  as  amended,  or  voluntarily  waiving  *mh  <-nlI,cliQ 
to  lei  it  »tat»d  as  the  answer  to  the  amended  bill. 


Bill  for  relief.     On  motion  to  strike  out  jiarfs  of  the  answer. 
Mr.  J.  J.  Crandall,  for  the  motion. 
Mr.  P.  L.  Voorhees,  contra. 

The  Chancellor. 

The  bill  was  originally  filed  by  Adam  Angel  alone.  In  it"  he 
claimed  to  l>e  the  ownerand  occupant  of  a  certain  dwelling  house, 
in  Camden,  and  alleged  that  the  defendant  was  guilty  of  creating 
a  nuisance  by  drilling  its  cars  in  the  street  on  which  the  property 
is,  having  cattle  cars,  loaded  with  cattle,  standing  there  for  long 
periods  of  time  &c.  &c.,  and  he  prayed  an  injunction  in  the 
premises.  The  defendant  answered,  and  in  the  answer,  amongst 
other    matters    of  defence,    denied    Angel's  title   to   the    prop 
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crty.  After  the  filing  of  the  answer,  Angel  obtained  leave 
to  amend  by  making  his  wife,  who  is,  and  was  when  the  bill  was 
filed,  the  owner  of  the  property,  a  complainant  with  him,  and  the 
bill  was  amended  accordingly.  The  complainants'  solicitor  of- 
fered to  amend  the  defendant's  solicitor's  copy  of  the  bill,  but  no 
order  to  answer  the  amended  bill  was  ever  taken  (nor  was  answer 
waived),  and  the  answer  has  not  been  amended.  The  complain- 
ants now  move  to  strike  out  parts  of  the  answer  as  impertinent; 
and  the  defendant  insists  that  the  motion  cannot  be  entertained, 
because  the  defendant  has  not  been  called  upon  to  answer  the 
amended  bill  The  objection  is  well  taken,  as  is  at  once  manifest 
from  the  consideration  that  one  of  the  portions  of  the  answer  ob- 
jected to  is  the  denial  of  Angel's  title,  as  stated  in  the  bill,  as  it 
stood  originally.  After  the  amendment  of  the  bill,  the  defend- 
ant, in  amending  its  answer,  would  of  course  have  omitted  that 
denial.  But  as  a  matter  of  practice  necessary  to  be  observed  for 
the  orderly  and  convenient  discharge  of  business,  objections  to 
an  answer  to  a  bill  as  it  stood  before  amendment  cannot  be  made 
after  the  amendment,  unless  the  defendant,  after  being  duly 
called  upon  to  file  his  answer  to  the  bill  as  amended,  or  volun- 
tarily waiving  such  call,  chooses  to  let  it  stand  as  the  answer  to 
the  amended  bill.  Trust  Oo.  v.  Jenkins,  8  Paige  689.  In  the 
case  in  hand,  Mrs.  Angel,  with  her  husband,  objects  to  the 
answer.  But  so  far  as  she  is  concerned,  it  does  not  yet  appear 
that  it  is  the  defendant's  answer.  It  was  its  answer  to  the  bill 
of  her  husband  alone,  but  it  cannot  be  assumed  that  it  is  the 
answer  to  the  bill  of  her  and  her  husband  together.  The  bill,  as 
amended,  is  as  to  her  a  new  bill.  The  motion  to  strike  out, 
therefore!  cannot  be  entertained. 
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William  H. 
r. 
Amm  Lyom  mud  William  Ltom. 


L  Aftgttcn]  iik,  aa  iayawiiiiai  wffl  mc  W  grewasd  snatt  tke  eoaaplaia- 
astfs  legal  right  kas  km  estabfieked  at  lav,  yet  m  a  eaai  where  kit  right 
sppesn  to  be  &cv,  tkoogh  fe  kas  ant  keen  imtliiiitH  at  law,  mad  the  defend- 
aat  denies  u,  and  tke  coatpauaaa*  kas,  for  a  ioag  time,  ksea  in  the  enjoyment 
of  tke  right,  aad  tke  ads  of  ike  defendant,  ia  viaUaoa  of  it,  are  recent,  a  court 
of  equity  but  properly  take  jurisdiction  of  tke  quostiiai  of  legal  right,  and 
decide  that  at  veil  at  tke  other  qeottii—  involved  ia  tke  litigation 

2.  A  party  acting  10  have  a  aniiarn  abated  by  iajnuitiim.  will  be  entitled 
to  relief  by  that  process  whenever  ha  earn  dearly  dgsnonarrate  two  fcvcu :  jSrsf, 
tkat  the  injury  of  which  he  complain*  it  each,  in  ita  nature  and  extent,  at  to 
call  lor  the  interposition  of  a  court  of  equity;  and,  aawae\  that  the  right  oa 
which  be  ground*  hit  title  to  relief  it  dear,  whether  that  fact  hat  been  made 
plain  by  the  action  of  the  appropriate  tribwnalt  for  the  adjudication  of  question 
of  legal  right,  or  it  to  by  tke  tettled  law  of  the  state,  when  applied  to  the  mow 
of  hit  particular  esse. 

3.  A  mandatory  injunction  it  awarded  at  of  0001*%  whenever  it  it  tke 
necestary  and  appropriate  process  for  carrring  the  decree  of  tke  court  into 
eflecL 

4.  A  coart  of  equity  will  not  take  jurisdiction  of  a  question  of  damages,  pore 
and  simple. 

6.  A  party  who,  by  the  obscurity  or  ambiguity  of  his  inquiry,  leads  another 
to  make  an  erroneous  statement  respecting  his  rights,  or  by  his  artful  silence 
entraps  another  into  an  aJ  mission  he  would  uot  hare  made  if  a  lair  oppoiiu- 
nitT  had  been  given  to  him  to  declare  the  troth,  is  in  no  position  to  daim  the 
benefit  of  sn  equitable  estoppel. 

On  final  hearing  on  original  bill  and  answer,  and  supplemental 
bill  and  answer,  and  proofs  taken  in  open  court 

Mr.  Ludlow  McCarier  and  Mr  Barker  Gummere,  for  complain* 
ant 

Mr.  Thomas  N.  McCarier,  for  defendants. 


10  Stew.]  MAY  TERM,  1883.  96 

8tanford  v.  Lyon. 

Van  Fleet,  V.  C. 

The  principal  object  of  this  suit  is  to  remove  and  abate  a 
nuisance.  The  premises  in  controversy  are  situate  on  the  south- 
east corner  of  Mulberry  and  Elm  streets,  in  the  city  of  Newark, 
They  were  originally  owned  by  Dr.  Luther  G.  Thomas.  He 
died  on  the  1st  day  of  May,  1864,  leaving  a  will,  bearing  date 
March  13th,  1863.  By  his  will  the  locus  in  quo  was  devised  as 
follows : 


"FirtL  I  give,  devise  and  bequeath  all  my  real  estate,  wheresoever  situated, 
of  which  I  may  die  aelied  or  possessed,  to  my  brother,  Lemuel  Thomas,  and 
his  heirs  and  assigns  forever ;  upon  conditions,  nevertheless,  that  he  shall  per- 
mit William  H.  Stanford  to  carry  on  the  business  of  a  druggist  in  that  part 
of  the  premises  situated  on  the  southeasterly  corner  of  Elm  and  Mulberrv 
streets,  now  occupied  by  him,  as  long  as  he  shall  desire  to  use  it  for  that  pur- 
pose, at  an  annual  rent  not  to  exceed  $100 ;  J  make  this  condition  solely  in 
favor  of  said  Stanford,  and  do  not  intend  it  to  extend  to  his  representatives  ot 
assigns." 

At  the  time  of  the  death  of  Dr.  Thomas,  the  premise*  so  de- 
vised consisted  of  a  lot  and  building;  that  part  of  the  building 
fronting  on  Mulberry  street  was  used  as  a  drug  store,  and  the 

Notb. — In  Martyr  v.  Lawrence,  S  De  0.  J.  <fc  S.  £619  the  plaintiff  was  tenant 
of  a  one-storied  shop,  having  over  it  a  flat,  leaden  roof.  The  defendant  was 
tenant  of  a  cottage  abutting  on  the  shop,  and  having  a  window  opening  on  the 
roof  of  the  shop.  Both  buildings  had  long  been  held  under  the  same  landlord. 
In  1849,  the  shop  was  demised  to  one  Corke,  the  landlord  to  have  the  excln* 
sive  use  and  enjoyment  of  the  leaden  roof,  and  to  cover  the  same  with  earth  for 
a  lawn  or  flower  garden,  or  for  any  other  use  or  purpose  not  injurious  to  Corke. 
In  1861,  the  shop  was  demised  to  the  plaintiff,  "  as  the  same  was  late  in  the  occu- 
pation of  Henry  Oorke,  together  with  the  appurtenances  thereto  belonging."  In 
1863,  the  defendant  rented  the  cottage,  with  the  right  to  use  the  leaden  roof  to 
erect  a  light  building  thereon  to  he  used  by  defendant  as  a  photographer,  and 
defendant  did  so  erect  and  use  it— Held,  that  the  above  italicised  words  in  the 
plaintiff's  lease  were  only  intended  to  identify  the  premises  and  not  to  restrict 
their  use,  and  that  consequently  plaintiff  was  entitled  to  have  the  building  re- 
moved from  the  leaden  roof. 

In  Berkeley  v.  Smith,  97  QraiL  899,  a  decedent  was  the  owner  of  two  loth, 
one  on  the  corner  of  the  street,  which  was  wholly  occupied  by  a  store  extend- 
ing back  the  full  depth  of  the  lot,  seventy  feet,  and  the  other  occupied  by  a 
store  extending  hack  only  fifty-five  feet,  leaving  in  the  rear  of  the  latter  store 
t  lot  twelve  by  twenty  feet,  which  was  unoccupied  except  by  a  privy.    The 
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rear  as  a  dwelling.  Id  the  rev  of  the  drug  store  there  was  an  open 
yard,  containing  a  hydnnt,  a  privy,  a  cesspool  and  considerable 
room  for  storage.  Access  to  the  yard,  from  the  drag  store,  wsa 
bad  through  a  door  in  the  rear  of  the  store ;  the  yard  could  also 
be  entered  through  a  gate  on  Eim  street,  and  there  were  doors  in 
the  dwelling  leading  into  the  yard.  When  the  will  was  made, 
and  also  when  Dr.  Thomas  died,  the  complainant  and  the  doctor 
were  engaged,  as  copartners,  in  carrying  on  the  business  of  drug- 
gists in  the  store.  The  agreement  of  copartnership  between 
them  took  effect  September  1st,  1862,  but  was  not  reduced  to 
writing  and  signed  until  April  13th,  1864.  It  contains  the  fol- 
lowing stipulation : 

u  It  is  also  further  understood  and  agreed  that  the  building  where  the  busi- 
ness has  heretofore  been  carried  on,  and  where  it  is  still  to  be  carried  on  bj 
the  new  firm  now  formed,  shall  still  remain -the  individual  property  of  the  said 
Lather  G.  Thomas,  and  that  far  the  use  and  rent  of  the  store,  cellar  and  office, 
used  in  the  said  business,  the  new  firm  shall  paj  to  him  the  sum  of  $100  per 
annum." 

The  complainant  alleges  that  at  the  time  the  agreement  of  co- 
partnership was  made,  the  premises  used  and  occupied  by  Dr. 
Thomas,  for  the  purposes  df  his  business  as  a  druggist,  and  which 

first  lot  was  devised  to  decedent's  son  J.,  together  with  the  east  tufa  or  half  of  the 
Tpnvay,  and  the  second  lot  to  another  son,  W.  Afterwards  W.  sold  his  lot  to  B, 
subject  to  the  rights  of  the  owner  of  the  first  tot  to  the  east  half  of  the  privy.  After 
8/s  death,  and  during  the  minority  of  his  heirs-at-law,  B.,  while  occupying  S.'s 
store  as  a  tenant,  removed  the  privy,  blocked  up  the  door  in  -S.'s  store  opening 
into  the  space  in  the  rear  of  B.'s  lot,  through  which  S.'s  heirs  had  access  U  the 
privy  and  also  light  and  air,  and  also  extended  the  first  story  of  his  cwn  store- 
house to  the  rear  line  of  his  lot  so  as  to  cover  the  entire  space,  and  covered  the 
extension  with  a  flat  roof,  upon  which  he  erected  another  privy  accessible  from 
the  second  stories  of  both  store-houses  over  the  flat  roof,  and  for  that  purpose 
cut  a  door  in  the  second  story  of  the  west  wall  of  S.'s  store-house.  Two  actions 
at  law  were  brought  by  S.'s  heirs  against  B.,  and  damages  of  one  cent  and 
costs  recovered  by  them  in  each  action.  A  mandatory  injunction  to  remove 
the  extension  was  then  obtained.  The  court  of  appeals,  however,  citing  /sen- 
berg  v.  East  India  House  F*taU  Co.,  10  Jur.  (N.  S)  Ml,  held  that,  although 
the  rights  and  privileges  of  S.'s  heirs  had  been  seriously  invaded,  yet  the  ex* 
tent  of  the  injury  was  capable  of  ascertainment  and  pecuniary  compensation, 
and  the  inconvenience  to  S.'s  heirs,  in  the  premises,  insignificant  compared 
with  B.'s  should  he  be  required  to  remove  the  extension,  and  therefore  the 
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it  was  agreed  and  understood  the  copartnership  should  have  the 
right  ro  use,  for  the  purposes  of  the  business  to  be  carried  on  by 
them,  embraced  the  right  to  use  the  hydrant,  the  privy  and  the 
cesspool,  together  with  a  passage,  from  the  rear  of  the  store, 
through  the  yard,  to  them,  the  right  to  take  merchandise  to  and 
from  the  rear  of  the  store  through  the  gate  on  Elm  street,  and 
the  right  to  use  the  yard  for  unpacking  merchandise,  washing 
bottles  and  other  vessels,  and  for  the  storage  of  empty  boxes, 
barrels  and  other  articles  of  like  character;  and  that  all  these 
rights,  from  the  time  the  agreement  of  copartnership  was  made, 
up  to  the  time  of  Dr.  Thomas's  death,  were  exercised  and  en- 
joyed by  the  firm,  freely,  without  disturbance  or  question. 

The  defendant  Ami  Lyon  succeeded,  by  conveyance,  to  tht 
title  devised  to  Lemuel  Thomas.  The  deed  to  her  bears  date 
May  1st,  1866,  and  expressly  declares  that  the  premises  are  con- 
veyed subject  to  the  right  and  interest  of  the  complainant  therein. 
That  part  of  the  building  used  as  a  dwelling  was  never  occupied 
by  Dr.  Thomas  himself,  but  was  let  by  him  to  tenants.  Up  to 
the  letting  for  the  year  commencing  April  1st,  1862,  the  proof 
renders  it  entirely  clear  that  Dr.  Thomas  uniformily  reserved,  for 

decree  of  the  chancellor  ordering  a  mandatory  injunction  was  reversed,  and 
an  inquiry  as  to  the  damages  sustained  by  8/8  heirs  was  directed. 

That  an  injury  sought  to  be  restrained  has  been  completed  before  the  filing 
of  the  bill,  does  not  prevent  the  court  from  granting  a  mandatory  injunction 
to  remove  it,  Durell  v.  Pritchard,  11  Jur.  (N.  8.)  576,  L.  R.  (2  Ch.)  244;  Ban- 
kin  v.  Iluskisson,  4  Sim.  IS;  City  of  London  Co.  v.  Tennant,  L.  R.  {9  Ch.  App.) 
212,  219;  Rogers  Ljco.  Works  v.  Erie  R.  R.  Co.,  5  C.  E.  Gr.  889;  see  Martin 
f.  Headon,  L.  R.  {2  Eq.)  425;  Curriers  Co.  v.  Oorbett,  11  Jur.  (N.  S)  719; 
Attf,Qen.  v.  N.  J.  R.  R.  Co.,  2  Or.  Ch.  136;  Bell  v.  Blount,  4  Hawks  884; 
4ty.-6bt..T.  Heishon,  8  G  E.  Or.  410;  Washington  University  v,  Qrmn,  I  Md. 
Ok.  97;  Stanley  v.  Shrewsbury,  L.  R.  (19  Eq.)  616. 

Where  the  inconvenience  of  removing  the  obstacle  is  great,  the  court  will 
allow  a  reasonable  time  for  the  defendant  to  remove  it,  Atiy.-Qen  v.  Cbiney 
Hatch  Asylum,  19  h.  T.  (N.  S.)  708,  L.  R  (4  Ch.)  146.  See  McKelway  v 
Armour,  2  Stock  115,  118. 

Th;it  the  public  may  be  pat  to  inconvenience,  is  no  ground  for  refusing 
wch  writ,  Raphael  v.  Thames  Valley  R.  R.  Co.,  L.  R  (2  Ch.)  147;  Atty,Oen. 
f.  Chicago  R.  R.  Co.,  85  Wis.  4*5;  see  Atlanta  v.  Oa.  R  R  Con  40  Oa.  471 ; 
Hicks  v.  Dorn,  4*  N.  Y.  47;  Eason  v.  Perkins,  2  Dev.  Eq.  83;  Bradsher  ?. 
Lea,  8  Ired.  Eq.  301;  Ddworth's  Appeal,  91  Pa.  St.  247. 
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the  occupants  of  the  drug  store,  to  be  exercised  in  common  with 
the  occupants  of  the  dwelling,  the  right  to  use  the  privy,  the 
hydrant,  the  cesspool  and  the  gate  on  Elm  street.  He  also  re- 
served the  right  to  store  empty  boxes  and  other  bulky  articles  of 
like  character  in  the  yard.  David  Collins  became  tenant  of  the 
dwelling  on  the  1st  of  April,  1862,  and  remained  in  possession, 
under  Dr.  Thomas  and  those  who  succeeded  to  his  title,  until 
April  1st,  1867,  when  the  defendants  entered.  The  defendants 
claim  that  by  the  terms  of  this  last  demise,  Mr.  Collins  acquired 
an  exclusive  right  to  the  whole  yard,  except  a  space  of  ten  feet 
square,  adjacent  to  and  immediately  in  the  rear  of  the  drug  store, 
and  that  whatever  rights  the  complainant  subsequently  exercised 
therein,  or  whatever  uses  he  thereafter  made  of  it,  were  permis- 
sive only,  and  not  of  right.  But  the  proofs  show  very  clearly, 
notwithstanding  this  claim,  that  from  the  commencement  of  Mr. 
Colli  ne's  term  up  to  November,  1870,  the  occupants  of  the  drug 
store  used  the  privy,  the  hydrant,  the  cesspool  and  the  Elm  street 
gate,  freely,  whenever  they,  desired  to  do  so,  and  without  inter- 
ruption or.  question.     They  also,  during  the  same  period,  used  the 

Only  so  much  of  the  erection  as  causes  the  obstruction  should  be  removed, 
Wood  on  Nuisances  \\  814,  834-836. 

Where  the  use  of  the  building  constitutes  the  nuisance,  the  building  itself 
cannot  be  demolished,  Brightman  v.  Bristol,  65  Me.  4*6;  Barclay  v.  Obm.  MS 
Pa.  St.  503;  Welch  v.  Stowell,  *  Doug.  (Mich.)  33t;  Moody  v.  Supervisors,  46 
Barb.  659;  Oray  v.  Ayrcs,  7  Dana  S75 ;  Ely  v.  Supervisors,  36  N.  T.t97; 
Brown  v.  Perkins,  12  Gray  89;  Stale  v.  Paul,  5  R.  I  185;  Miller  v.  Burek,  SM 
Tex.  i09;  Chenango  Bridge  v.  Paige,  83  N.  Y.  178;  Metropolitan  District  v. 
Hill,  L.  R.  (6  App.  Cos.)  193;  see  Hamilton  v.  Whilridge,  11  Md.  1£8;  Haag 
v.  Vanderburgh  Co.,  60  Ind.  511. 

An  apprehended  noxious  use  of  a  building  is  not  sufficient  to  justify  its  re- 
moval, AUy.-Oen.  v.  Paterson,  1  Stock.  6*4;  Dumesnil  v.  Dupont,  18  B.  Menu 
800;  Rhodes  v.  Dunbar,  57  Pa.  St.  £74;  Ellison  v.  Oomrs.,  5  Jones  Eq.  57; 
Baines  v.  Baker,  Ambler  159,  3  Atk.  750;  see  Hepburn  v.  Lordan,  t  H.  dt  M. 
345;  Cleveland  v.  CUiMens  Gas  Light  Co.,  5  (X  E  Or.  901. 

Mandatory  injunctions  have  been  allowed — to  compel  a  railroad  company 
to  pull  down  walls  which  they  had  built  in  order  to  prevent  another  raJJroad 
company's  track  from  crossing  their  line,  North  of  EnH<rtd  £.  2L  Co*  ▼ 
Clarence  B.  R.  Ok,  1  ColL  507;  Deere  v.  Quest,  1  Jf.  <fc  C.  516;  to  enforce  • 
Wilding  covenant  as  to  projections  into  the  street,  Child  v.  Douglass,  JZay  690t 
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yard,  to  greater  or  less  extent,  for  munj  ulhec  purees,  includ 
ing  the  storage  of  empty  boxes. 

In  October,  1870,  the  defendants  began  to  make  preparation 
to  erect  a  building  across  the  whole  of  (he  lot  not  already  covered 
by  the  dwelling.  On  the  complainant's  attention  being  called  to 
what  the  defendants  were  about  to  do,  he  protested  against  the 
erection,  insisting  that  it  would  deprive  him  of  his  rights  in  the 
yard.  The  defendant  William  Lyon  says  that  he  told  the  com- 
plainant he  did  not  think  he  had  any  rights  in  the  yard,  but  he 
admits  that  at  the  same  time  he  said  to  him,  that  if  the  building 
did  injure  him,  he  would  do  what  was  possible  to  remedy  the  in- 
jury. He  says  that  "we"  (meaning  the  complainant  and  him- 
self) "  entered  into  a  plan  as  to  what  would  be  a  remedy/'  and 
he  states  what  the  plan  was,  and  then  says,  "  I  agreed,  as  I  stated 
before,  that  any  damage  that  the  new  building  should  cause,  I 
would  do  what  could  be  done  to  remedy  the  difficulty."  The 
complainant  subsequently  procured  a  written  agreement  to  be 
drawn,  conforming  substantially  with  the  plan  agreed  upon,  but 
because  it  gave  the  occupants  of  the  drug  store  the  exclusive  use 
of  the  privy,  which  was  to  be  provided  in  the  place  of  the  old 

6  DeQ.M.dtO.  739;  Lintee  v.  Mixer,  101  Mass.  519  ;  Kirkpatrick  v.  Peshine, 
9  C.  E.  Or.  206  ;  Oawtry  v.  Leland,  4  Stew.  Eq.  885  ;  Manners  v.  Johnson,  L. 
R.  (1  Ch.  Dw.)  673;  see  Riddle  v.  Ash,  2  Anhm.  £11 ;  to  pull  down  a  wall  or 
building  that  obstructed  ancient  lights,  East  India  Co.  v.  Vincent,  2  Atk.  83; 
Sestet  v.  Chaplin,  2  Jur.  (N.  S.)  931,  37  E.  L.  <*  Eq  472  ;  Oale  y.  Abbott,  8 
Jur.  {N.  S.)  987;  Dent  v.  Auction  Mart  Co.,  L.  R.  (2  Eq.)  255;  Smith  t. 
Smith,  L.R.(20  Eq.)  500;  Athey  v.  McHenry,  6  B.  Mon.  50;  to  compel  the 
removal  of  tiles  that  obstructed  the  passage  of  smoke  from  a  chimney,  Hervey  ▼• 
Smith,  1 K.  dJ.  389,  22  Beat.  299;  to  remove  a  building  erected  over  a  passage- 
way. Erthd  v.  Burrell,  L.  R.  (7  Ch.  Div  )  551,  (11  Ch.  Div.)  146;  Schwoerer  v. 
Boylston  Market,  99  Mass.  285  ;  Tucker  v.  Howard,  128  Mass.  361 ;  see  Mitchell 
T.  Seipel,  53  Md.  251;  Lexington  Bank  v.  Quynn,  6  Bush  486;  Kean  v.  Asch, 
12  C.  R  Or.  57;  to  remove  a  mill-dam,  Bcmis  v.  Upham,  13  Pick.  169;  Ham- 
mond v.  Fuller,  1  Paige  197;  Raleigh  v.  Hunter,  1  Dev.  Eq.  12;  Hahn  v 
Thornberry,  7  Bush  403;  see  Wheeler  v.  Steele,  50  Oa.  34;  Yolo  Co.  v.  Sacra- 
mento, 36  OaL  193;  to  remove  a  building  erected  in  violation  of  a  covenant 
in  a  deed,  Clark  v.  Martin,  39  Pa.  St.  239;  Tate  v.  Devlin,  3  Irish  Jur.  (N.  S.) 
341 ;  to  compel  a  defendant  to  alter  stairs  already  built,  so  as  to  conform  to  his 
contract,  Gregory  v.  Ingwersen,  5  Stew.  Eq.  199;  Pettis  v.  Johnson,  56  Ind.  139; 
to  remove  fences  illegally  obstructing  a  passage-way,  Shivers  v.  Shivers,  5  Stem 
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one,  the  defendants  refused  to  sign  it,  and  afterwards,  although 
the  complainant  offered  to  have  the  agreement  changed  so  that  it 
should  conform  to  the  wishes  of  the  defendants,  in  the  respect 
indicated,  the  defendant  William  Lyon  notified  the  complainant 
that  the  defendants  would  make  no  agreement  with  him.  The 
defendants  then  proceeded  with  tlie  erection  of  their  building, 
and  the  complainant  at  once  applied  to  this  court  for  an  injunc- 
tion. An  injunction  was  granted  November  8th,  1870,  prohibit- 
ing the  erection.  Subsequently,  on  the  coming  in  of  the  defend- 
ant's answer,  deuying  that  the  complainant  had  any  legal  right 
to  the  easements  he  claimed  in  the  yard,  the  injunction  was  dis- 
solved, the  chancellor  being  of  opinion  that  the  case  was  con- 
trolled by  the  decision  in  Fetters  v.  Humphreys,  4>  C.  K  Or.  471 ; 
but  he  also  said  that  if  Fetters  v.  Humphreys  was  not  a  controll- 
ing decision,  still,  as  the  rights  claimed  by  the  complainant  had 
not  been  settled  at  law,  or  settled  in  his  favor  by  any  determina- 
tion of  a  court  of  law  in  this  state  upou  a  like  devise,  he  was  not 
entitled  to  hold  the  injunction.  Stanford  v.  Xyon,  7  C.  EL  Or. 
S3. 

The  injunction  being  removed,  the  defendants  completed  the 

Eq.  478,  8  Id.  56t;  McDonogh  v.  Calloway,  6  Rob.  (La.)  U* ;  Langsdale  ▼. 
Bonton,  IS  lnd.  467;  see  Houck  v.  Wuthter,  $4  Md.  *65  ;  or  a  toll-gate  in  a 
highway,  Columbus  v.  Rodger  s,  10  Ala.  37;  State  v.  Flannagan,  67  lnd.  LjO  ; 
to  temove  water-pipes  laid  in  a  highway  without  the  consent  of  the  owner  of 
the  fee,  Ooodson  v.  Richardson,  L.  R.  {9  Ch.  App  )  Ml.  See  Johnston  v.  Hyde 
*  Stem.  Eq  446,6  Id  632. 

Mandatory  injunctions  have  been  refused,  where  the  excess  in  building  was 
trifling  and  the  injury  not. irreparable,  The  Warden  <fcc  v.  Soulheastem  R.  R. 
Co.,  9  Hire  489;  Manko  v.  Chambersburg,  10  C  E.  Gr.  168.  Where,  notwith- 
standing defendant's  rebuilding,  the  plaintiff  is  in  as  favorable  a  position  as 
before,  Low  v.  /mum,  10  Jur.  (N.  S.)  1087 ;  Wilton  v.  Cohen,  Rice's  Eq.  80. 
See  Shiras  v.  dinger,  50  Iowa  571.  Where  a  party-wall  projected,  uninten- 
tionally, a  few  inches  beyond  the  line,  Mayer's  Appeal,  78  Pa.  St.  164;  Q*tten~ 
bergcr  v.  Woods,  51  CaL  528.  Where  an  adjoining  land-owner  inserted  the 
joints  of  his  building  into  plaintiff's  building  illegally,  Rankin  v.  Charles*,  19 
Mo.  490;  Roberts  v.  White,  2  RobL  {N.  Y.\  4*5.  Where  a  wharf;  on  tide- 
water, did  not  cause  a  public  nuisance,  People  v*  Davidson,  80  CaL  879;  Lav 
son  v.  Furlong,  50  Wis.  681.  See  Gawtry  v.  Leland,  4  Stew.  Eq.  886.  To  re- 
move an  ice-house  erected  in  front  of  a  riparian  owner,  Alden  v.  Pinnep,  It 
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construction  of  their  building.  The  complainant  then  brought 
an  action  at  law  against  William  Lyon  alone,  to  test  the  question 
whether  the  erection  of  the  building  was  an  invasion  of  his 
rights.  On  the  first  trial  of  this  action  the  complainant  was  non- 
suited, because  the  evidence  by  which  he  sought  to  maintain  his 
rights,  was  held  to  be  inadmissible.  The  judgment  pronounced 
under  that  view  of  the  law,  was  afterwards  reversed  by  the  court 
of  errors  and  appeals  (Stanford  v.  Lyon,  8  Vr.  486)>  and  the 
action  was  then  tried  again,  aud  on  such  second  trial  the  com- 
plainant had  a  verdict,  on  which  judgment  final  was  entered, 
after  the  complainant's  right  to  it  had  been  contested,  before  the 
supreme  court,  on  rule  to  show  cause  why  it  should  not  be  set 
aside.  The  complainant  has  since  then  filed  a  supplemental  bill, 
in  which  he  prays  that  the  building,  which  entirely  excludes  him 
from  certain  parts  of  the  yard,  may  be  removed  and  abated ;  that 
the  damages  which  he  has  sustained,  in  consequence  of  the  erec- 
tion of  the  builidng,  may  be  ascertained,  in  such  manner  as  this 
court  may  direct,  and  the  amount  be  decreed  to  be  paid  to  him, 
and  that  the  defendants  may  be  perpetually  enjoined  from  inter- 
rupting or  disturbing  him  in  the  use  and  enjoyment  of  his  rights 
in  the  yard.  The  issues  to  be  decided  are  those  presented  by  tht 
original  and  supplemental  pleadings. 

The  law  of  the  case  is  definitely  and  authoritatively  settled. 
The  devise  to  the  complainant  has  been  construed  by  the  court 
of  errors  and  appeals.  In  the  case  already  mentioned  (Stan- 
ford  v.  Lyon,  8  Vr.  J$8\  the  court  said :  "  The  will,  in  effect, 
gives  the  fee  to  Lemuel  Thomas,  subject  to  a  life  estate  in  Stan- 
ford, to  carry  on  the  business  of  a  druggist  in  that  part  of  the 
premises  occupied  by  him.     The  intention  of  the  testator  mani- 

Fta.  348.  See  Clark  v.  St.  Clair  Ice  Co.,  $4  Mich.  508.  To  remove  a  wooden 
building  erected  within  the  "  fire  limits"  of  a  city,  Dunning  v.  Aurora,  JO  111* 
481;  St.  John*  r.  MeFarlan,  33  Mich.  7f.  To  remove  a  business  sign  erected 
by  defendant,  and  containing  the  same  words  as  complainant's  sign  on  the  ad* 
Joining  store,  Qray  v.  Koch,  t  Brown  (Mich.)  119. 

If  a  building  be  illegally  removed  or  destroyed,  the  parties  injured  may 
enforce  its  restoration,  Morrixm  v.  Marqwxrdt,  $4  Iowa  35.  See  Brajfmd  v 
Gtawy,  45  Me.  9  ;  Meyer*  v.  Smith,  15  Grant*  Ch  616.— Bv. 
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fathr  iv  to  continue  Stanford  in  the  pu'u  gjion  of  die  part  de- 
rwed  to  him.  with  all  the  rights  he  held  wader  the  lease  during 
the  partnership.  *  •  *  •  *  That  put  of  the  premises 
clerked  to  Scant .ird  »  ee-ex&eastte  with  that  which  he  of  right 
had  held  and  cvcopoed  under  and  by  rata*  of  any  valid  agree- 
:h  the  testator.*  Toe  cowrt  farther  held  that  the  only 
br  whvix  :s  cixxjJ  be  ascertained  what  parts  of  the  prem- 
ises were  ;«ed  and  oxupted  ch-  StaaXocd.  by  right*  was  br  resort 
to  extrinsic  <videoce„  and  :has  ic  was  competent  tor  him  to  show, 
either  by  coorefstiioc^  w£:h  Dr.  Thomasy  *w  by  Dr.  Thomas's 
dvetarawo&w  wha:  was  i^xapreoeaied  in  the  deaxiptive  words  of 
the  airtner&ip  agreefneas. 

This  aevfe&:a  cies**  *  war  all  &Hibcs  respecting  the  complain- 
Hac's  Legal  r?£&rSfc  and  narks  oat,  with  precanm,  jest  what  he  is 
ambMii  3c  auoec  :ae  ieva-e.  I:  du»  deensba  had  preceded  the 
modou  ^  disavow  she  injunction,  graafied  by  < 
k:e„  ::  is  aianis**  thai  :ie  injunccoa  would  not 
Aiiv^i.  Pie  vvai^iLuaacK>  legal  right  has  bean  settled  at  law, 
»x„  ic  is>  :rue.  iu  aa  ac&.'u  against  the  person  h*THJag  the  legal 
ricle  :>?  :ie  premises  in  *tncz*:Tersy.  but  that 
&>  I  iL30er*GU3ii  ^ae  principle  on  which  euurts  rf  < 
in  sujl'q  %.aa«e^  a*  jis  rghc  :»?  au  injunvtwa^  it  his  earn,  ha 
rsspecs*  is  *ica  j*  x>  eacicle  aim  a*  relief  m  that  form.  Now 
while  ic  is  m«%  a*  a  ^eoeral  rule,  :aat  an  injunctam  will  wot  be 
gra:iced  ui  w;s  oiai»  jf  ^ames*  unless  she etratpiaiaancrs  legal  right 
jas  bwo  arse  tscaoiisoeii  ac  aw.  jr  is  au  ciear  as  tu  be  free  i 
rriifciiuabie  Juubt.  yet  ic  is  also  xue  -Jute  in  v^ans  when  k: 
:iie  vumpiainanc's  legal  Hgac  s  „4eai\  rauaga  die 
ieuies  c  ami  ic  ass  nev«r  i)eett  ^saoiisaeu  xc  law.  bat  the  com  ^ 
pia-fiaac  ihfes  *^r  a  long  ::me.  .^q  in  uie  eojuytneuc  of  the  righi 
m  wiina  Xay  bil.  is  r'/uiivi^i.  ah\1  ::ie  ief^  >i  die  •ie6aalan%  ha 
▼Hitatim  k  ^ul'Q  r»y:ar,  xtm  rwtuc.  i  A»urr  -jf  ^uity  mtr  prop^ 
-iry  itsbuaie  jarsAiicfi-ii  .;"::]*  {a«s:un  if"  !esjal  rjr^ic  and  decide 
mac  j&  vet.  is  :ue  ju^r  ^at^cwus  uvtjiveu  iu  die  liagationL 
Chiini^^wr  Gi^ku.  u  H*,t&nunt  v.  3otumr  <!firtni^  BUaeUng  Ck^ 
1  Jfa.jrt.  i&?.  Jjjt.  3«iiu  :  ■•  Tj  ^uatie  uw  party  n  aje  remedy  by 
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injunction  in  cases  of  private  nuisance,  the  right  must  be  clear, 
and  the  injury  must  be  such  as  from  its  nature  is  not  susceptible 
of  being  adequately  compensated  for  by  damages,  or  such  as 
from  its  long  continuance  may  occasion  a  constantly  recurring 
grievance,  which  cannot  be  prevented  otherwise  than  by  injunc- 
tion." 

The  principle  on  which  courts  of  equity  proceed  in  such  cases 
was  defined  by  Chancellor  Pennington  in  Shields  v.  Arndt,  S  Or. 
Ch.  £34,  and  his  formula  has  since  been  adopted  by  the  court  of 
errors  and  appeals,  in  Carlisle  v.  Cooper,  6  C.  E.  Or.  676,  680. 
Chancellor  Pennington  said:  "It  was  not  so  much  against  the 
general  jurisdiction  of  the  court  that  the  objection  is  raised,  as  to 
its  exercise  when  the  defendant,  as  in  this  case,  denies  the  com- 
plainant's right  It  is  the  province  of  this  court,  as  the  defend- 
ant's counsel  insists,  not  to  try  this  right,  that  belonging  alone  to 
a  court  of  law,  but  to  grant  the  possession  whenever  that  right 
has  been  ascertained  and  settled.  If  it  be  iu tended  to  say  that  a 
defendant  setting  up  this  right  by  his  answer,  thereby,  at  once, 
ousts  this  court  of  jurisdiction,  I  cannot  assent  to  it,  for  it  would 
put  an  end  very  much  to  the  exercise  of  an  important  branch  of 
the  power  of  this  court.  *****  If  it  be  inteuded  to 
go  no  further  than  that  it  is  a  question  which  should  be  sent  to 
law  in  cases  of  doubt,  and  often  should,  before  injunction,  be 
first  there  established  by  trial  and  judgment,  then  I  agree  to  the 
proposition.  A  long  enjoyment  by  a  party  of  a  right,  will  entitle 
him  to  restrain  a  private  nuisance,  even  though  the  defendant 
may  deny  the  right,  and  the  court  will  exercise  its  discretion 
whether  to  order  a  trial  at  law  or  not,  always  inclining  to  put 
the  case  to  a  jury  if  there  be  reasonable  doubt."  These  citations 
show  that  the  rule  in  force  in  this  state  does  not  require  the 
party  seeking  relief  by  injunction,  in  such  cases  as  this,  in  the 
first  instance,  in  every  case,  to  resort  to  a  court  of  law  for  the 
establishment  of  his  right,  but  that  he  will  be  entitled  to  relief 
by  injunction  whenever  he  can  clearly  demonstrate  two  facts: 
First,  that  the  injury  of  which  he  complains  is  such,  in  its 
nature  and  extent,  as  to  call  for  the  interposition  of  a  court  of 
equity.    Second,  that  the  right  on  which  he  grounds  his  title  to 
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relief  is  clear,  whether  that  fact  is  made  plain  by  the  action  of 
the  appropriate  tribunals  for  the  adjudication  of  questions  of 
legal  right,  or  by  the  settled  law  of  the  state  when  applied  to 
the  facts  of  his  particular  case.  The  defendant  Ann  Lyon  is 
not  concluded  by  the  recovery  against  her  husband,  but  the  law 
as  declared  by  the  court  of  errors  and  appeals  in  that  case,  in 
determining  and  defining  what  passed  by  the  devise  under  con- 
sideration, must  be  taken  as  the  standard  by  which  the  rights  of 
the  complainant  in  this  case  must  be  measured  against  her. 

This  brings  us  to  the  principal  question  of  fact  in  the  case : 
What  rights  did  the  complainant  acquire  by  his  contract  with 
Dr.  Thomas  in  that  part  of  the  premises  of  which  the  firm  did 
not  have  exclusive  possession  ?    Prior  to  the  letting  to  David 
Collins,  there  can  be  no  doubt,  under  the  evidence,  that  Dr. 
Thomas,  in  his  contracts  with  all  his  lessees,  reserved  the  rights 
now  claimed  by  the  complainant.     The  evidence  renders    it 
almost  equally  clear,  that  during  Mr.  Collins's  tenancy,  and  af- 
terwards, up  to  October,  1870,  the  complainant  exercised,  as  fre- 
quently and  as  extensively  as  his  business  and  convenience  re- 
quired, and  in  such  manner  as  to  indicate  that  he  did  it  under  a 
cla:m  of  right,  the  rights  he  now  claims.     The  complainant  testi- 
fier, that  in  his  contract  with  Dr.  Thomas  it  was  expressly  stipu- 
lated that  the  occupants  of  the  drug  store  should  have  the  use  of 
the  yard,  in  common  with  the  tenants  of  the  other  part  of  the 
property,  and  tlie  gentleman  who  drew  the  agreement  of  copart- 
nership swears  that  when  Dr.  Thomas  gave  him  instructions  for 
the  agreement,  he  stated  that  he  wished  to  rent  to  the  firm  the 
same  part  of  the  premises  which  he  had  always  occupied  himself 
in  carrying  on  the  business,  and  the  same  privileges  which  be  had 
always  used  when  conducting  the  business  as  an  individual.    The 
complainant  had  been  in  the  service  of  Dr.  Thomas,  in  his  drug 
fttore,  from  his  boyhood,  and  he  says  it  had  long  been  understood 
that  when  he  attained  his  majority  the  doctor  wonld  give  him  an 
interest  in  the  business.     When  the  previous  relations  of  the 
parties  to  the  partnership  agreement,  and  the  object  they  had  in 
view  in  associating  themselves  together,  are  considered,  the  cir 
oumstanoes  of  the  case  of  themselves,  in  the  absence  of  all  direct 
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proof,  would  afford  strong  presumptive  evidence  that  it  was 
mutually  understood  that  the  firm  should  have  and  enjoy  all  the 
facilities  and  conveniences  for  carrying  on  their  business  which 
the  doctor  had  exercised  and  enjoyed  when  carrying  the  business 
on  alone.  The  facts  of  themselves,  independent  of  any  direct 
proof,  render  it  almost  absolutely  certain  that  such  was  the  under- 
standing of  the  parties.  The  evidence  in  support  of  the  agree- 
ment claimed  by  the  complainant  is  not  only  uncontradicted,  but 
the  agreement  is  one  which,  under  the  circumstances  of  the  case, 
we  must  believe  existed,  in  the  absence  of  proof  to  the  contrary. 
But  the  defendants  say,  even  if  it  be  admitted  that  Dr.  Thomas 
made  a  contract  with  the  complainant,  of  the  nature  and  extent 
claimed  by  him,  it  cannot  avail  him  in  this  controversy,  because 
Dr.  Thomas  had,  by  a  prior  contract,  demised  to  Mr.  Collins  the 
exclusive  use  of  the  yard,  except  ten  feet  square,  immediately  in 
the  rear  of  the  store.  Jlr.  Collins  swears  that  such  a  contract 
was  made.     He  says  : 

M  It  was  especially  agreed  upon  that  I  was  to  have  the  exclusive  use  of  the 
yard ;  I  was  to  have  the  exclusive  use  of  the  privy — that  was  mentioned." 

On  the  trial  before  the  Essex  circuit  court,  in  April,  1876, 
nearly  three  years  before  the  testimony  just  quoted  was  given, 
Mr.  Collins  testified  that  he  did  not  think  there  was  any  conver- 
sation between  the  doctor  and  himself,  when  he  rented,  on  the 
subject  of  the  privy.  Now  he  says  it  was  distinctly  agreed  that 
bis  right  to  the  use  of  the  privy  should  be  exclusive,  and  he  gives 
a  reason, why  he  insisted  on  this  stipulation.  His  two  statements 
stand  in  strong  conflict;  the  difference  between  them  is  almost  as 
decisive  as  the  difference  between  yes  and  no,  and  while  he  may 
be  an  honest  witness,  it  is  quite  obvious  that  it  would  be  ex- 
tremely dangerous  to  trust  to  the  accuracy  of  his  memory  in  any 
instance  where  his  conduct,  at  an  antecedent  period,  furnishes 
very  strong  evidence  that  he  did  not  understand  his  rights  then 
as  he  now  thinks  he  recollects  them. 

Mr.  Collins  also  swears  that  he  rented  the  office — this  is  de- 
mised in  express  terms  to  the  firm — but  he  admits  that  he  never 
had  possession  of  it.     His  original  contract  was  for  a  single  year, 
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eosttEaci  vk  Bale,  bat  he  iwliimort  to 
oocapy  «nder  the  ana  of  the  original  qmiiati.  He  also  admits 
that  the  compute  of  the  drag  am  woe  ■»■&  the  yard  and 
privy  when  be  took  pun.*  ■■mi,  and  o^arianed  to  do  so  during  the 
whole  period  of  his  occupancy.  He  also  slates,  as  the  reason  why 
he  insisted  on  baring  the  exdosire  use  of  the  prirr,  that  he 
expected  bis  frister-in-law  to  occupy  the  boose  with  him ;  that 
she  was  a  dress-maker,  and  usually  had  several  young  women  in 
her  employ,  and  that  it  was  therefore  extremely  desirable,  both 
for  privacy  and  convenience,  that  his  family  should  hare  the  ex- 
clusive use  of  that  part  of  the  premises.  Now.  although  be  claims 
to  hare  rented  the  office  and  to  hare  contracted  for  the  exclusive 
use  of  the  yard  and  prirr,  he  admits  that  he  never  had  either, 
and  that  he  never  asked  for  a  reduction  in  his  rent  because  be 
had  not  bad  all  that  he  was  entitled  to  for  the  rent  be  had  agreed 
to  pay,  but  what,  I  think,  is  still  more  remarkable,  be  admits 
that  when  he  was  about  to  enter  upon  a  new  yearly  term,  after 
the  expiration  of  the  first  year,  he  did  not  call  his  landlord's 
attention  to  the  fact  that  he  had  not  kept  his  contract  in  the  past, 
nor  warn  him  that  he  would  be  required  to  keep  it  in  the  future, 
nor  did  he,  at  any  time,  notify  the  persons  who  were  daily  in- 
vading his  privacy,  and  exercising  an  offensive  privilege  in  his 
premises,  that  they  were  doing  so  without  right  and  must  desist 
in  the  future.  He  says  he  suffered  himself  to  be  deprived  of  the 
office  and  the  exclusive  use  of  the  yard,  because  "  he  did  not 
want  to  kick  up  a  fuss."  But  how  did  he  know  that  a  simple 
demand  of  his  rights  would  create  a  "fuss?"  He  had  never 
attempted  to  secure  their  recognition  by  demanding  them,  nor  by 
remonstrating  against  their  violation,  but  day  after  day  suffered 
himself  to  be  deprived  of  them  without  complaint  or  resistance. 
His  conduct  furnishes  strong  evidence  that  he  knew  he  had  no 
right  to  them.  He  acted  just  as  he  would  if  that  had  been  the 
case.  His  excuse  for  not  insisting  upon  his  rights  cannot  be 
accepted  as  either  true  or  plausible.  The  average  man  does  not, 
ordinarily,  submit  uncomplainingly  to  an  invasion  of  his  privacy, 
in  a  matter  where  he  has  taken  special  pains  to  secure,  by  clear 
and  definite  contract,  his  right  to  an  exclusive  enjoyment,  simply 
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because  a  vague  fear  enters  his  mind  that  if  he  insists  upon  his 
rights  disputes  may  arise.  He  had  no  reason  to  fear  a  "  fues ;" 
there  was,  as  he  says,  a  clear  understanding  that  his  enjoyment 
should  be  exclusive ;  nothing  had  occurred  which  would  justify 
even  a  suspicion  that  Dr.  Thomas  did  not  intend  to  observe  his 
contract;  when,  therefore,  he  found  third  persons  were  disregard- 
ing his  rights,  his  natural  course  was  to  command  them  to  desist, 
but  until  his  rights  were  asserted  and  his  claims  resisted,  he  was 
absolutely  without  cause  for  believing  that  simply  demanding 
what  he  was  entitled  to  would  "  kick  up  a  fuss."  It  is  impossi- 
ble to  reconcile  his  conduct  with  his  claim ;  one  or  the  other  is 
untrue,  and,  in  my  judgment,  it  will  be  much  the  safest,  after  the 
lapse  of  so  many  years,  during  which  it  is  certain  many  things 
must  have  been  forgotten,  or  have  become  so  faded  as  to  rest  in 
the  memory  as  vague  and  indistinct  impressions  rather  than 
certain,  definite  recollections,  to  accept  his  conduct  as  affording 
surer  evidence  of  the  truth  than  his  memory. 

The  rightfulness  of  the  complainant's  claim,  and  also  the 
truthfulness  of  his  evidence,  are  strongly  supported  by  Mr.  Col- 
linses conduct.  The  proofs  show,  beyond  all  doubt,  an  actual 
user  by  the  complainant,  apparently  of  right,  certainly  without 
l>ermission,  during  the  whole  period  of  Mr.  Colli  oVs  tenancy, 
of  all  the  rights  he  now  claims  in  the  yard.  His  use  was  open 
and  continuous;  Mr.  Collins  knew  of  it,  he  does  not  pretend 
that  he  ever  notified  the  complainant  that  his  use  of  it  was 
wrongful,  or  in  violation  of  his  rights.  He  says  he  thinks  on 
one  occasion,  early  in  his  tenancy,  he  remonstrated  with  the  com- 
plainant about  the  privy  being  too  freely  used,  but  he  cannot  re- 
member what  the  complainant  said  in  reply,  nor  whether  the 
complainant  then  claimed  a  right  to  use  the  privy  and  also  to 
use  the  yard,  but  he  does  not  pretend  that  at  that  time,  or  at  any 
other,  he  set  up  an  exclusive  right  to  the  privy  or  to  the  yard. 
He  does  not  say,  or  swear,  that  he  ever  made  such  claim  to  either 
the  complainant  or  to  Dr.  Thomas;  on  the  contrary,  by  his  con- 
duct, iu  allowing  the  occupants  of  the  drug  store  to  use  the  privy 
daily,  and  the  yard  whenever  they  desired,  he  was  saying  to  the 
complainant,  as  strongly  as  he  could  speak  by  failing  to  assert 
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his  rights  when  they  were  invaded,  that  he  had  no  exclusive 
right  in  (he  yard,  and  that  the  complainant's  use  of  it  was  right- 
ful. His  conduct  was  perfectly  consistent  with  the  right  asserted 
and  exercised  by  the  complainant,  but  utterly  inconsistent  with 
the  exclusive  right  which  he  now  asserts  he  then  held. 

If  the  decision  of  the  case  made  it  necessary,  it  might  be  im- 
portant to  inquire  whether,  even  if  it  were  conceded,  that  by 
the  contract  between  Dr.  Thomas  and  Mr.  Collins,  the  latter  ac- 
quired, as  against  Dr.  Thomas,  an  exclusive  right  to  the  yard 
and  privy,  that  fact  would  help  the  defendants  in  this  litigation. 
They  are  not  here  in  the  right  of  Mr.  Collins,  but  of  Lemuel 
Thomas.  They  do  not  claim  under  Mr.  Collins,  but  under 
Lemuel  Thomas.  Both  parties  claim  as  devisees  under  Dr. 
Thomas,  and  the  important  question  is,  What  rights  did  each 
take  by  force  of  his  will  ?  The  devise  to  the  complainant  is  the 
primary  one.  He  was  to  be  permitted  to  carry  on  the  business 
of  a  druggist  in  that  part  of  the  premises  occupied  by  him,  and 
the  extent  of  the  premises  so  devised  has  been  defined  to  be,  a 
possession  and  user  coextensive  with  the  possession  and  user 
whioh  he  of  right  had  held  and  occupied  under  and  by  virtue  of 
any  valid  agreement  with  Dr.  Thomas.  Mr.  Justice  Van  Syckel, 
in  d< fining  the  complainant's  rights  under  the  devise,  says: 
"  The  intention  of  the  testator  manifestly  was  to  continue  Stan- 
ford in  the  possession  of  the  part  devised  to  him,  with  all  the 
rights  he  held  under  the  lease  during  the  jmrtnersbip."  The 
estate  given  to  Lemuel  Thomas  is  subject  to  the  rights  or  estate 
first  carved  out  and  given  to  the  complainant.  As  already  re- 
narked,  there  can  be  no  doubt,  under  the  evidence,  that  by  the 
contract  between  Dr.  Thomas  and  the  complainant,  the  complain- 
ant was  entitled,  as  against  Dr.  Thomas,  to  the  rights  he  now 
claims;  and  it  is  equally  clear,  under  the  evidence,  that  up  to 
the  time  his  rights,  as  devisee,  attached,  his  actual  user  of  the 
premises  was  in  strict  accordance  with  the  terms  of  his  contract, 
and  as  broad  and  as  full  as  its  terms  permitted.  The  question 
being  one  that  must  be  decided  by  the  intension  of  the  testator, 
and  the  testator  having  declared  that  the  complainant  should 
take,  under  his  will,  just  what  he  was  entitled  to  under  his  con- 
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tract,  the  contract  must,  it  would  seem,  be  taken  as  the  standard 
by  which  (he  complainant's  rights,  as  against  another  devisee, 
who  only  takes  after  the  complainant  gets  what  he  is  entitled  to, 
are  to  be  measured,  regardless  of  the  fact  whether  the  complain- 
ant's contract  is  valid  or  invalid  against  some  third  person. 

My  conclusion  is,  that  it  is  established  as  a  fact  that  by  the 
contract  between  Dr.  Thomas  and  the  complainant,  the  com- 
plainant acquired  a  right  to  the  use  of  the  hydrant,  the  privy 
and  the  cesspool,  together  with  a  right  of  passage,  from  the  rear 
of  the  store,  through  the  yard,  to  them;  the  right  to  take  mer- 
chandise to  and  from  the  rear  of  the  store  through  the  gate  on 
Elm  street,  and  the  right  to  use  the  yard  for  unpacking  mer- 
chandise, washing  bottles  and  other  vessels,  and  for  the  storage 
of  empty  boxes  and  other  articles  of  like  character.  It  follows 
from  this  conclusion  that  the  complainant,  by  force  of  the  devise 
made  to  him  by  Dr.  Thomas,  is  now  entitled  to  those  rights, 
and  to  be  protected  in  their  use  and  enjoyment,  unless  he  has  by 
his  own  conduct  place  1  himself  in  a  position  where  it  is  a  fraud 
for  him  now  to  assert  them  against  the  defendants. 

The  defendants  insist  that  they  are  entitled  to  a  judgment  that 
the  complainant  is  estopped.  The  facts  on  which  this  defence 
rests  are  vouched  for  by  the  oath  of  but  a  single  witness.  The 
defendant  William  Lyon  testifies  that  shortly  before  making 
the  contract  of  purchase,  he  informed  the  complainant  that  he 
intended  to  purchase  and  asl<ed  him  what  part  of  the  premises  he 
claimed  the  right  to  use,  and  that  the  complainant  replied  he 
claimed  the  store,  the  cellar  under  the  store  and  the  office  in  the 
rear;  that  he  then  inquired  if  that  was  all,  and  that  the  com- 
plainant answered  "  Yes."  The  defendant  says  when  he  made 
'Jiese  inquiries,  the  question  whether  the  complainant  had  any 
rights  in  the  yard  was  before  his  mind,  but  he  does  not  know 
whether  it  was  before  the  mind  of  the  complainant  or  not,  and 
that  the  reason  he  did  not  ask  him  directly  whether  he  claimed 
any  rights  in  the  yard  or  not,  was  because  his  statement  as  to 
what  he  claimed  corresponded,  except  as  to  the  office,  with  what 
Lemuel  Thomas  had  told  him  the  complainant  was  entitled  to, 
and  also  because  Lemuel  Thomas  had  previously  informed  him 
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»:  riria*  :a  tae  yard.  The  reasons  he 
or  :aij-Er«  ^spei.tiae  the  yard  seem  to  me  to 
io»t  :**\%'<*n^  ui  to  indicate  that  his  ques- 
nr:«*r  -tjzi  a  tt*w  of  getting  as  much  infor- 
"r*  a»rx~  :*a-i  w*:i  a  desire  to  ltarn  the  whole 
iear:  Lraxi  TVvsaass  statement  as  to  what 
the  <oomrctiaL?r$  rjpx  f»r» :  iw  was  not  satisfied  with  it,  and 
thcoc^t  :t  pnaiecs  *>  *k  tr:ca  :he  cumpSainant  himself  a  speci- 
feaskxi  of  a*  cutis.  Lnboki  TVxaaa*  bad  told  him  the  com- 
plainant had  no  i^is  a>  tie  oosoe  and  no  rights  in  the  yard. 
H»  object  in  irciyin*  :*  tbe  a»pbinaat  was,  to  ascertain  if 
tfass  was  tree,  aad  now  he  has  found  it  was  not  true  as  to  the 
office.  Wba;  woa\l  ih»  dMcorery  naturally  have  prompted  him 
to  do  if  he  was  eogaged  in  an  honest  search  after  information  on 
wh*h  be  expected  to  act?  To  be  satisfied  with  an  answer  that 
referred  exclusively  to  the  building,  and  did  not  embrace  the 
yard,  or  weak)  an  hooest  searcher  after  information  have  pressed 
his  inquiries  further  and  desired  to  know  whether  what  Lemuel 
Thomas  said  about  the  yard  was  true  or  not?  Besides,  when 
Mr.  Lyon  addressed  his  inquiry  to  the  complainant,  they  were 
in  the  stone,  and  Mr.  Ljr  on  sap  his  question  was,  "  What  part 
of  these  premises  do  you  e'aim  the  right  to  use? n  No  fur- 
ther description  of  what  his  question  referred  to  was  given. 
Did  the  complainant  understand  that  his  question  embraced 
the  building  and  the  yard,  or  the  building  only?  His  answer 
indicated  that  he  understood  it  as  embracing  the  building  alone. 
But,  in  addition,  Mr.  Lyon  knew  that  there  was  a  door  leading 
from  the  rear  of  the  store  into  the  yard ;  what  did  he  suppose 
that  was  there  for?  He  admits  the  yard  was  before  his  mind, 
he  was  thinking  of  it ;  he  did  not  know  how  the  complainant 
understood  the  words  "these  premises/'  but  his  answer  indicated 
that  he  understood  them  as  comprehending  the  building  only, 
and  yet  Mr.  Lyon  does  not  call  the  complainant's  attention  to 
what  was  before  his  mind,  nor  give  the  complainant  a  fair  op- 
portunity, by  putting  a  plain  question  to  him,  to  tell  what  rights 
he  claimed  in  the  yard.  A  party,  who.  by  the  obscurity  or  am- 
biguity of  his  inquiries,  leads  another  to  make  an  errooeoos 
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statement  respecting  his  rights,  or  by  his  artful  silence  entraps 
another  into  an  admission  he  would  not  have  made  if  a  fair  op- 
portunity had  been  afforded  him  to  declare  the  truth,  is  in  no 
position  to  set  up  an  equitable  estoppel.  If  he  has  been  misled, 
it  is  the  result  of  his  own  carelessness  or  fraud,  and  in  either 
case  he  is  the  party  most  in  fault,  and  justioe  therefore  demands 
that  he  should  bear  its  consequences. 

But  if  the  facts  sworn  to  by  Mr.  Lyon  were  of  a  different 
character,  and  sufficient,  if  believed,  to  establish  this  defence, 
still,  I  think  the  court  would  be  bound  to  declare  it  had  failed 
in  this  case  for  the  want  of  the  requisite  degree  of  proof  to  sus- 
tain it  On  this  issue  the  burden  is  with  the  defendants ;  to  suc- 
ceed, the  proofs  must  preponderate  in  their  favor.  The  com- 
plainant swears  that  no  such  conversation  as  that  sworn  to  by 
Mr.  Lyon  ever  took  place,  that  Mr.  Lyon  did  not  have  a  talk 
with  him  while  he  was  negotiating  the  purchase,  and  that  the 
purchase  was  completed  and  the  contract  signed  before  he 
ever  heard  of  Mr.  Lyon  in  connection  with  the  property.  His 
evidence  on  this  point  is  very  strongly  corroborated  by  the 
fact  that  Mr.  Lyon,  during  the  discussions  which  were  had 
between  them  respecting  the  complainant's  rights  in  the  yard, 
never  referred  to  the  conversation  he  now  says  took  place,  nor 
intimated  that  he  had  purchased  on  the  faith  of  a  representa- 
tion by  the  complainant  that  his  rights  in  the  premises  were 
limited  to  the  store,  cellar  and  office.  If  the  complainant  had 
made  a  disclaimer  of  any  rights  in  the  yard,  or  used  language 
which  Mr.  Lyon  understood  as  a  disclaimer,  it  seems  almost 
incredible  that  when  the  complainant  subsequently  asserted 
rights  utterly  inconsistent  with  his  previous  statement,  that 
Mr.  Lyon  did  not  at  once  accuse  him  of  bad  faith.  If  he  had 
been  at  all  influenced  in  his  purchase  by  such  representation,  an 
angry  accusation  of  bad  faith  would  have  broken  from  his  lips 
almost  against  his  will,  but  he  never  intimated  or  pretended  that 
he  had  been  misled  or  deceived.     This  defence  fails. 

The  complainant  is  entitled  to  relief.  The  only  remaining 
question  is,  in  what  form  and  by  what  process  it  shall  be  given. 
The  complainant  insists  that  he  is  entitled  to  a  mandatory  in- 
junction, commanding  the  defendants  to  remove  and  abate  their 
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&l  t.t^  mar  us»r  i:  i*r*  zi*  sumeff  whiek  he  has  sustained 
*  ^:o»ri«».f  :c  :*-:ar  5*ccw£  .-c  id*  rights  io  the  yard,  as- 
*i  ^  aj*  ?.iii-:  x  ia»5=r  ::s  direction,  and  a  decree  for 
:.  7>=  -a^«r  it^.  z  is  ray  dear,  cannot  be  en- 
I:  *  i  -ii  2i  >  c  2t3B«ctf  arising  oat  of  a  tort — for 
**  i2»I  ^=:  r.  C-klza?  :c  u.is  character,  it  baa  been 
i*  *ji*i  :  t  :r^  .r«ir:  :c  Trr.cs  *z>£  apwak.  cannot  be  admeasured 
*^>z?  :  *  i;:.:-.r.rr  c  -*•*  .-.niMe-ll.xr.  Po/j*  v.  JewetL,  5  Stew. 
■  *y  -■  •  » • 

Tb*  pr^.Tnil  •:  >*r  *<T  zh*  acc'*xa  in  Iactrd  v.  Afay*  Land- 
ing JTrsr  ?.■**-  0.-  i  ^flp.  £^.  -5 1  lm  was  to  compel  the  de- 
•cs>iiz:s  :.^  rvn.rr  a=*:.  ibntc  a  s».l>d  s:ooe  wall,  which  they 
h*i  rrw:ei  :o  :u:  :r.T  xei/.iisis:  off  from  water  which  he 
c:ai~-.d  :  tJ  h*I  *£>«ed  ::>  fsr^sh  his  mill.  It  was  an  action 
f.*r  specify  ^rrrVrciiror.  a>i  :be  complainant  asked  by  his  bill, 
as  inci-i^Era!  :o  :he  rav.:  n?I".-e:  b*  sought,  to  have  the  damages, 
which  he  hid  suscained  in  cvoseqaeoce  of  being  deprived  of  the 
water,  ascertained  by  the  chancellor  or  under  his  direction.  The 
chanoeik>r  decreed  :isa:  :he  defendants  should  specifically  per- 
form their  contract,  ar.d  by  a  mandatory  injunction  commanded 
them  to  remove  and  aixite  :he  stone  wall,  but  declined  to  take 
jurisdiction  of  the  question  of  damages,  remarking  that  al- 
though '•  this  court  has,  in  a  suit  tor  specific  performance,  juris- 
diction to  award  compensation  for  any  deficiency  in  the  title, 
quantity,  quality,  description  or  other  matters  touching  the  estate, 
it  has  not  jurisdiction  to  award  damages  for  the  breach  of  a  con- 
tract, except  as  ancillary  to  specific  performance,  or  some  other 
relief.1'  This  adjudication  is  directly  in  point  and  must  be  ac- 
cepted as  decisive. 

The  power  of  this  court  to  award  a  mandatory  injunction  is  no 
longer  open  to  question.  Such  writs  have,  in  several  instances, 
been  awarded  to  carry  into  effect  the  decrees  of  the  court  of  errors 
and  apjieals.  Rarilan  and  Delaware  Bay  R.  R.  Cb.  v.  Delaware 
and  Rarilan  Canal  Co.  Ac,  3  C.  E.  Gr.  Stf,  57 1;  Carlisle  v. 
Coojxr,  6  C  E.  Or.  676  ;  Johnston  v.  Hyde,  6  SUw.  Eq.  632, 640. 
In  the  case  first  referred  to,  a  mandatory  injunction  was  ordered 
iih  a  precautionary  measure  against  an  injury  that  might  possibly 
arise  in  the  future.     The  complainants  were  given  the  writ  by 
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the  decree,  as  an  established  right,  to  be  used  on  not  in  the  future. 
as  the  future  exigencies  of  the  situation  might  render  necessary. 

The  courts,  in  deciding  whether  a  mandatory  injunction  shall 
issue  c:  not,  always  proceed  with  caution,  and  will,  as  a  general 
rule,  only  allow  the  writ  to  go  in  cases  where  it  appears  to  be  the 
only  appropriate  and  effectual  remedy  for  the  grievance.  But  in 
a  case  like  that  under  consideration,  where  the  complainant's 
legal  right  is  entirely  clear,  and  where  the  injury  of  which  he 
complains  is  not  only  a  constantly  recurring  grievance,  but  is  an 
actual,  permanent  appropriation  by  the  defendant  of  the  com- 
plainant's property,  so  that  the  court,  under  its  own  established 
rules,  is  left  no  choice  but  is  bound  to  take  jurisdiction,  there,  on 
pronouncing  decree,  a  mandatory  injunction  goes,  as  of  course,  as 
the  necessary  and  appropriate  process  for  the  enforcement  of  the 
decree.  Johnston  v.  Hyde,  6  Stew  Eq.  632,  640.  No  other  pro- 
cess will  meet  the  justice  of  this  case  or  give  the  complainant  an 
effectual  remedy.  To  dismiss  him  from  this  court  and  send  him 
to  the  law  courts,  would  be,  in  effect,  condemning  him  to  endless 
litigation — for  the  only  redress  they  can  give  for  a  continuing 
injury  is  by  successive  suits — or  compelling  him  to  submit  to  the 
confiscation  of  his  rights.  There  is  nothing  in  the  conduct  of 
the  defendants  which  should  induce  the  court  to  stint  the  com- 
plainant in  his  relief,  or  to  deny  to  him  the  full  benefit  of  the 
usual  remedy  for  his  wrong.  They  had  full  notice  of  his  rights 
before  they  began  the  construction  of  their  building.  He  at- 
tempted to  prevent  its  construction  by  suit;  they  persisted  in 
completing  the  building  with  the  threat  of  that  suit  hanging  over 
them,  and  accepted  the  hazard  of  doing  so  while  their  right  was 
iu  contest  and  undetermined.  If  the  remedy  which  must  be 
applied  to  right  their  wrong  seems  harsh,  it  should  be  remem- 
bered that  the  remedy  is  such  as  their  rash  obstinacy  has  made 
necessary. 

The  complainant  is  entitled  to  a  mandatory  injunction,  com- 
manding the  defendants  to  remove  and  abate  so  much  aD(l  such 
parts  of  their  building  as  prevents  and  precludes  him  from  exer- 
cising his  rights  in  the  yard.  He  will  also  be  eutitled  to  hit 
&r+&  of  this  suit. 
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William  H.  Edsall 

v. 

Henby  W.  Merrill  and  John  O'Brien. 

A  tenant  in  common  who  prevents  his  cotenants  from  obtaining  from  the 
premises  held  in  common  their  just  shares  of  the  income  the  premises  are 
capable  of  yielding,  or  who  takes  possession  of  the  whole,  and  uses  them  as  his 
own,  and  thereby  makes  a  profit,  is  bound  to  account  to  his  cotenants,  either 
for  the  rental  value  of  the  premises,  or  the  profit  he  has  made. 


On  final  hearing  on  bill  and  answer  and  proofs  taken  liefore  a 
master. 

Mr.  John  Linn,  for  complainant. 

Mr.  John  C.  Merrill,  of  Easton,  Pa.,  and  Mr.  Charles  F  Fitch, 
for  defendants. 

Van  Fleet,  V.  C. 

This  is  an  action  for  an  account.  It  is  brought  by  one  tenant 
in  common  against  two  others.  The  complainant  holds  an  un 
divided  fourth,  and  the  defendants  three-eighths  each,  or  three- 
fourths  together.  The  lands  held  in  common  consist  of  a  small 
tract,  containing  about  five  acres,  situate  in  the  township  of 
Franklin,  in  the  county  of  Warren.  At  the  time  the  parties 
acquired  their  respective  titles,  the  lands  were  supposed  to  con- 
tain a  large  deposit  of  mica,  and  that  a  mine  could  be  opened 
and  worked  successfully.  Iu  April,  1872,  within  a  month  after 
their  purchase,  the  defendants  took  possession  of  the  lands,  opened 
a  mine,  and  between  that  time  and  the  November  following,  took 
ont  about  six  thousand  pounds  of  mica  and  then  abandoned 
work,  because  they  found  they  could  not  realize  money  enough 
from  the  product  of  the  mine  to  pay  for  working  it  Neither 
party  since  then  has  worked  the  mine.  The  complainant  asks 
that  the  defendant  shall  We  required  to  account,  and  he  seeks  to 
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have  them  charged  with  the  whole  quantity  of  mica  mined, 
whether  a  market  lias  been  found  for  it  or  not,  or  whether  it  can 
be  sold  or  not,  and  he  also  insists  that  no  compensation  should  be 
allowed  to  the  defendants  for  their  personal  labor  and  service, 
but,  like  copartners,  they  should  be  required  to  look  alone  to  the 
profits  for  their  compensation. 

The  relation  between  the  parties  was  that  of  tenants  in  com- 
mon and  nothing  more.  The  complainant  embarked  nothing  in 
the  venture;  he  contributed  neither  money,  skill  nor  labor.  He 
says  he  offered  to  pay  his  share  of  the  expenses  of  working  the 
mine,  but  both  defendants  swear  that  no  such  offer  was  made  to 
them.  There  were  no  contract  relations  between  the  parties. 
The  complainant  is  entitled  to  what  the  law  gives  him  as  a  ten- 
ant in  common,  but  that  is  the  limit  of  his  right. 

The  right  of  a  tenant  in  common,  out  of  possession,  to  require 
the  teuant  in  possession  to  account,  is  a  purely  statutory  regula- 
tion. The  common  law  recognizes  no  such  right  Wheeler  v. 
Home,  Willes  208;  Sturton  v.  Richardson,  13  Mees.  &  W.  17; 
Henderson  v.  Eason,  17  Ad.  &  E.  (N.  S.)  701.  Our  statute, 
which  is  a  transcript  of  4  Anne  c.  16  §  £7,  declares  that  one 
tenant  in  common  may  maintain  an  action  of  account  against  an- 
other, as  bailiff,  for  receiving  more  than  -comes  to  his  or  her  just 
share  or  proportion.  Rev,  p.4%  8.  The  courts  of  queen's  bench 
and  exchequer  chamber  differ  as  to  the  meaning  of  this  statute. 
The  queen's  bench  hold  that  the  statute  was  intended  to  prescribe 
a  rule  for  the  division  of  rents,  issues  and  profits  among  tenants 
in  common,  and  should  be  applied  as  well  where  the  proceeds  of 
the  land  are  received  in  kind  as  to  a  case  where  a  money  rent  is 
received.  It  was  also  held  that,  prima  facie,  the  whole  profits 
must  be  taken  to  be  more  than  the  just  share  of  the  tenant  in 
possession,  and  that  his  receipt  of  them  constituted  him  bailiff 
for  his  cotenants.  Eason  v.  Henderson,  12  Ad.  &  E.  (N.  S.)  986. 
On  the  presentation  of  the  same  question  to  the  exchequer  cham- 
ber, by  writ  of  error  in  the  case  just  cited,  it  war  beld  there  that 
the  statute  was  meant  to  apply  only  to  cases  where  the  premises 
held  in  common  are  rented,  and  one  of  the  tenants  receives  the 
whole  rent    Baron  Parke,  in  delivering  the  judgment  of  the 
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court,  said :  "  There  are  many  cases  where  profits  are  made,  and 
are  actually  taken  by  one  cotenant,  and  yet  it  is  impossible  to  say 
that  he  has  received  move  than  comes  to  his  jost  share.  For  in- 
stance, one  tenant  in  common  employs  his  capital  and  industry  in 
cultivating  the  whole  of  a  piece  of  land,  the  subject  of  the  ten- 
ancy, in  a  mode  in  which  the  money  and  labor  expended  greatly 
exceed  the  value  of  the  rent  or  compensation  for  the  mere  occu- 
pation of  the  land ;  in  raking  hops,  for  example,  which  is  a  very 
hazardous  adventure,  He  takes  the  whole  of  the  crops;  and  is 
be  to  be  accountable  for  any  of  the  profits  in  such  a  case,  when 
it  is  clear  that,  if  the  speculation  had  been  a  losing  one  altogether, 
he  could  not  have  called  for  a  moiety  of  the  losses,  as  he  would 
have  been  enabled  to  do  had  it  been  so  cultivated  by  the  mutual 
agreement  of  the  cotenants?  The  risk  of  the  cultivation,  and  the 
profits  and  loss  are  his  own ;  and  what  is  just  with  respect  to  the 
very  uncertain  and  expensive  crop  of  hops,  is  just  also  with  re- 
spect to  all  the  produce  of  the  laindjfructus  nuhutriale*,  which 
are  raised  by  the  capital  and  industry  of  the  occupier,  and  would 
not  exist  without  it.  In  taking  all  that  produce  he  cannot  be 
said  to  receive  more  than  his  just  share  and  proportion.91  Hen- 
derson v.  Eaton,  17  Ad.  A  K  (M  S.)  701,  718.  The  interpe- 
tation  given  to  the  statute  by  the  exchequer  chamber  is  the  con- 
struction, as  I  understand,  now  prevailing  in  England. 

This  court  has  adopted  a  construction  rather  more  liberal  to 
the  tenants  out  of  possession.  We  hold,  as  the  English  courts 
lo,  that  where  one  of  several  tenants  occupies  simply  as  tenant  in 
common,  and  not  to  the  exclusion  of  the  others,  he  is  not  liable 
to  account.  But  we  also  hold  that  an  exclusion  may  occur  where 
there  is  no  express  refusal,  by  the  tenant  in  possession,  to  allow 
the  others  to  occupy,  as  where  one  of  several  tenants  takes  pos- 
session of  premises  which  are  not  capable  of  joint  occupancy ;  in 
that  case  his  occupation  is  an  exclusion  of  the  others,  Davidson 
v.  Thompson,  7  C.  E.  Or.  88.  So,  too,  this  court  holds  that  if 
the  tenant  in  possession  refuses  to  join  his  cotenants  in  an  ad- 
vantageous lease,  and  thus  deprives  them  of  all  income  from  the 
premises,  he  is  chargeable  with  a  reasonable  rent  Isard  v.  Bo* 
dime,  8  Slock.  408.     And  on  like  principle  it  has  been  held  that 
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where  one  of  neveral  tenants  in  common  cultivates  the  whole  of 
the  lands  held  in  common,  and  takes  the  entire  product  to  him- 
self and  makes  a  profit,  he  must  account  to  his  co tenants  for  their 
share  of  the  profit.  Barrett  v.  Barrell,  10  C.  E.  Or.  178; 
Ruckelew  v.  Snedeker,  12  C.  E.  Or.  82.  The  principle  adopted 
may  be  stated  as  follows :  Where  the  tenant  in  possession  has 
prevented  his  cotenants  from  obtaining  from  the  premises  sueh 
profits  as  they  were  capable  of  yielding,  or  has  taken  possession 
of  the  whole,  and  used  them  as  his  own,  and  thereby  made  a 
profit,  he  must  account  either  for  their  fan*  rental  value,  or  the 
profits. 

In  this  case,  the  complainant  alleges  that  the  defendants,  by 
opening  a  mine  on  the  subject  of  the  tenancy,  and  working  it, 
have  made  large  profits,  and  he  claims  that  he  is  entitled  to  one- 
fourth  of  them.  He  does  not  ask  that  the  defendants  be  re- 
quired to  account  for  the  rental  value  of  the  premises,  nor  at- 
tempt to  show  that  their  use  of  them  was  such  as  to  exclude  him 
from  a  like  use,  but  what  he  wants  is  a  share  of  the. profits  which 
he  alleges  the  defendants,  by  their  use  of  the  premises,  have  made. 
Now,  in  a  case  like  this,  where  two  of  the  tenauts  in  common 
have  provided  all  the  capital  of  the  venture,  done  all  the  work 
and  furnished  all  the  skill,  it  would  be  neither  accurate  nor  just, 
in  ascertaining  what  sum  represented  the  profits,  in  order  that  a 
just  division  of  them  might  be  made  among  all  the  tenants,  to 
leave  out  of  the  computation  the  value  of  the  labor  and  services 
of  those  who  incurred  all  the  risk.  According  to  the  English 
rule,  those  who  incur  the  risk  are  entitled  to  all  the  profits,  as 
they  must  bear  the  whole  loss  if  the  venture  is  unsuccessful. 
That  rule  seems  to  me  to  be  both  sensible  and  just.  The  tenant  who 
keeps  aloof  and  free  from  risk  until  the  hazards  have  all  been 
run  and  the  dangers  are  all  passed,  and  then  comes  forward  seek 
iog  to  share  in  the  profits  of  a  venture  he  had  not  the  courage  to 
join,  and  to  the  success  of  which  he  has  contributed  nothing, 
certainly  is  not  in  a  position  to  demand  that  the  court,  in  ascer- 
taining what  the  profits  are,  shall  be  cautious  almost  to  niggard- 
liness towards  those  whose  capacity  and  enterprise  have  made 
the  venture  a  success.    The  defendants  were  under  no  duty,  legal 
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or  moral,  to  give  the  complainant  their  time  and  services;  he 
had  no  right  to  either.  The  venture  was  theirs ;  if  unsuccessful, 
he  could  not  be  made  to  bear  any  part  of  the  loss ;  if  successful, 
the  utmost,  I  think,  he  could  be  permitted  to  claim  would  be  his 
just  share  of  the  net  gains,  and  they  represent  simply  what  re- 
mains, after  deducting  everything  that  went  into  the  cost  of  pro- 
duction, preparing  the  mica  for  market  and  selling  it.  Stating 
the  account  between  these  parties,  according  to  this  rale,  there 
were  no  profits,  oa  the  contrary,  a  loss ;  consequently  the  com- 
plainant is  not  entitled  to  a  decree.  His  bill  must  be  dismissed, 
with  costs. 


Elizabeth  Wyckofp 


The  executors  of  Matthias  M.  Perrine,  deceased 

1.  To  make  a  legacy  specific,  it  must  appear,  either  by  express  words  01 
otherwise  by  inference,  resting  upon  a  strong,  solid  and  rational  interpretation 
of  the  will,  that  the  testator  intended  the  legatee  to  take  the  particular  thing 
given  and  nothing  else. 

2.  If  a  debt  is  the  subject  of  a  specific  legacy,  payment  of  the  debt  will  de- 
stroy the  legacy,  whether  it  be  made  voluntarily  or  by  compulsion. 


On  demurrer  to  bill. 

Mr.  Barker  Ghimmere,  for  demurrants. 

Mr.  Alan  H.  Strong,  for  complainant 

Van  Fleet,  V.  C. 

This  is  a  suit  for  a  legacy.  The  defendants  have  demurred 
to  the  complainant's  bill,  denying  that  on  the  case  made  by  it 
she  is  entitled  to  relief.  The  complainant  is  a  daughter  of 
Matthias  M.  Perrine,  who  died  testate  in  the  month  of  October, 
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1878.    She  grounds  her  right  of  action  on  the  following  clause 
of  her  father's  will : 

u  Whereas,  my  son-in-law,  David  B.  WyckofE  borrowed  of  me  the  Bum  of 
twenty-three  hundred  dollars,  which  sum  I  loaned  him  on  interest ;  now,  it  is 
my  will,  in  order  to  do  equal  justice  to  and  between  my  children,  that  the 
same  shall  be  considered  and  taken  as  so  much  of  the  share  of  his  wife,  Eliza- 
beth, of  my  estate ;  and  I  give  and  bequeath  to  my  said  daughter  Elisabeth 
the  further  sum  of  five  hundred  dollars,  which  is  to  be  in  full  of  her  share  of 
my  estate ;  and  I  make  no  further  provisions  for  the  said  Elizabeth  Wyckoff  in 
this  my  last  will  and  testament." 

The  $600  have  been  paid.  The  debt  of  David  B.  Wyckoff 
to  the  testator  was  evidenced  by  a  promissory  note,  dated  April 
1st,  1874,  and  payable  one  year  after  date.  A  petition  in  bank- 
ruptcy was  filed  against  Wyckoff  on  the  3d  day  of  May,  1876, 
on  which  he  was  subsequently,  in  the  language  of  the  bill,  in  due 
course  of  law  adjudged  a  bankrupt.  He  was  discharged  on  the 
2d  of  April,  1878.  The  testator  proved  his  debt  and  received 
two  dividends  out  of  the  bankrupt  assets — the  first,  June  15th, 
1877,  of  $384.50,  and  the  second,  March  14th,  1878,  of  $123.- 
62,  making  a  total  of  $508  12.  The  will  bears  date  May  28th, 
1877.  It  was  executed,  it  will  be  observed,  more  than  a  year 
after  the  commencement  of  the  proceedings  in  bankruptcy,  and 
less  than  three  weeks  before  the  testator  received  the  first  divi- 
dend. 

The  complainant  contends  that  the  legacy  given  by  the  clause 
under  consideration  is  not  specific  but  demonstrative,  in  other 
Words,  properly  construed  the  clause  means  this,  that  she  is, 
under  any  circumstances,  to  have  a  legacy  of  $2,300,  the  refer- 
ence to  the  debt  of  her  husband  being  intended  simply  to  indicate 
the  fund  which  should  be  applied  primarily  to  its  payment. 
Such  a  construction  would,  I  think,  not  only  do  violence  to  the 
language  used  by  the  testator,  but  would  attribute  to  him  a  pur- 
pose certainly  not  expressed,  and  probably  never  entertained.  No 
gift  is  made  by  express  words,  but  an  intention  to  give  is  very 
clearly  expressed  by  words  of  direction  or  com  mend.  There  can 
be  no  doubt  that  the  thing  which  was  before  the  testator's  niind, 
when  ha  made  his  will,  as  the  subject  of  the  gift  to  the  oomplaiu- 
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circumstances,  situ*:i-xi  a^d  sarroaadings  of  the  testator.  At  the 
time  this  will  was  m^J-e  the  soo-in-law  had  been  adjudged  a 
bankrupt ;  the  testator  knew  it,  he  knew  ako  that  the  greater  part 
of  hie  debt  was  hopelessly  lot*,  and  for  that  reason,  unquestion- 
ably, he  thought  it  was  his  duty,  in  order  that  justice  might  be 
done  to  all  his  children,  to  treat  the  debt  of  his  son-in-law  as  an 
advancement  to  his  daughter,  and  to  effect  that  purpose  he  gave 
her  the  debt.  He  intended  to  say  by  the  provision  under  con- 
sideration, as  I  think  he  has  quite  clearly  said : 


14 1  want  each  of  my  children  to  hare  an  equal  share  of  my  estate;  the  hus- 
band of  my  daughter  Elizabeth  borrowed  of  me,  some  time  ago,  $2,300, 
which  he  cannot  repay;  in  order  to  be  jnat  to  my  other  children,  I  gire  Elisa- 
beth the  debt  1  bold  against  her  hoaband,  as  part  of  her  share,  and  the  farther 
sum  of  $500,  bat  she  is  to  have  nothing  more." 

In  deciding  whether  a  legacy  is  specific  or  general,  the  in- 
dention of  the  testator  must  control,  as  it  must  the  decision  of 
every  other  questiou  involving  the  construction  of  wills.  There 
is  no  technical  arbitrary  rule  requiring  the  use  of  particular 
won  Is  or  expressions  to  make  a  bequest  specific.  Such  intention 
may  be  manifested  either  by  clear  words  or  by  the  general  scope 
and  texture  of  the  instrument,  but  in  the  latter  case,  in  the  lan- 
guage of  Lord  Eldon,  the  inference  should  rest  upon  a  strong, 
ho  lid  and  rational  interpretation  of  the  will.  The  rule  of  con- 
Htrutttion  to  be  observed  in  such  cases  is  thus  stated  by  Roper : 
"  A  court  of  equity  leans  to  the  consideration  that  all  bequests 
are  general ;  it  therefore  requires  expressions  actually  bequeath- 
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ing  the  identical  debt,  or  such  reference  to  it,  appearing  upon  a 
strong,  solid  and  rational  interpretation  of  the  will,  as  to  raise  a 
plain  inference  that  the  debt  was  the  exclusive  subject  intended 
to  be  given  by  the  testator  to  the  legatee."  1  Roper  on  Leg. 
234.  In  Nortia  v.  Thomson,  1  C.  E.  Or.  218,  Chancellor 
Green  held*  that  in  order  to  make  a  legacy  specific  there  must  be 
something  on  the  face  of  the  will  to  individuate  the  thing  given, 
or  some  form  of  expression  must  be  used  which  clearly  indicates 
a  purpose  on  the  part  of  the  testator  to  give  a  specific  thing  and 
nothing  else.  Here,  ju9t  such  a  condition  of  affairs  exists.  The 
testator  has  marked  out,  with  great  clearness  and  precision,  Just 
what  the  complainant  is  to  take — she  is  to  have  tht  debt  of  her 
husband  and  $500;  and  then  he  declares  she  is  to  imv*  nothing 
more.  That  such  was  his  intention,  seems  to  me  to  be  so  obvious 
as  to  leave  the  complainant  without  any  substantial  ground  upon 
which  to  rest  the  opposite  contention.  The  words  of  exclusion 
must,  I  think,  be  regarded  as  furnishing  an  almost  infallible  test 
of  the  meaning  of  the  testator. 

The  case  involves  another  question.  Has  the  legacy  been 
adeemed  ?  It  is  certain  the  debt  which  was  the  Subject  of  the 
legacy,  did  not  exist  at  the  time  of  the  testator's  death.  So  much 
of  it  as  had  not  been  paid  to  the  testator,  out  of  the  bankrupt's 
assets,  was  extinguished  by  his  discharge  in  bankruptcy,  so  that 
the  subject  of  the  gift  did  not  exist  at  the  testator's  death.  Some 
of  the  earlier  decisions  made  a  distinction  between  the  effect  of 
a  voluntary  payment  and  a  compulsory  payment  of  a  debt,  which 
was  the  subject  of  a  specific  legacy,  in  adeeming  the  legacy. 
They  held  that,  where  the  debtor  came  forward  of  his  own  vo- 
lition and  without  solicitation,  and  paid  the  debt,  in  the  testator's 
lifetime,  the  testator's  acceptance  of  the  money,  under  such  cir- 
cumstances, did  not  indicate  an  intention  to  take  back  the  legacy  ; 
but  if  he,  of  his  own  will,  and  in  the  absence  of  any  other  ap- 
parent reason  than  that  he  wanted  the  debt  paid,  constrained  the 
debtor  to  pay,  then  his  act  was  regarded  as  evincing  an  intention 
to  adeem  the  legacy.  This  distinction  was  recognized  by  the  su- 
preme court  in  Stout  v.  Hart,  #  Hal.  m.,  4$4~  It  was  there  said  : 
"  A  voluntary  payment  is  not  an  ademption,  because  accepting 
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the  money  when  tendered  does  not  imply  any  alteration  in  the 
intentions  of  the  testator ;  but  when  the  testator  compels  payment, 
this  fact  may  or  may  not  amount  to  an  ademption,  according 
to  circumstances."  The  cases  adopting  this  distinction  as  the 
rale  of  judgment,  will  be  found  collected  in  2  Lead.  Cos.  in  Eq.  (4th 
Am.  ed.)  624.  The  distinction,  however,  no  longer  prevails. 
The  modern  decisions,  both  of  this  country  and  England,  with 
almost  perfect  unanimity,  repudiate  it  as  unsound  and  fallacious. 
The  rule  now  generally  recognized  as  an  accurate  statement  of 
the  law  on  this  subject,  is  that  laid  down  by  Lord  Thurlow  in 
Humphreys  v.  Humphreys,  2  Cox  Ch.  185.  Hes&id  :  "  The  only 
rule  to  be  adhered  to  is  to  see  whether  the  subject  of  the  specific 
bequest  remained  in  specie  at  the  time  of  the  testator's  death,  for 
if  it  did  not,  then  there  must  be  an  end  of  the  bequest ;  and  the 
idea  of  discussing  what  were  the  particular  motives  and  inten- 
tion of  the  testator  in  destroying  the  subject  of  the  bequest, 
would  be  productive  of  endless  uncertainty  and  confusion." 
Chief-Justice  Black  states  the  same  rule,  as  follows:  "If  a 
thing  bequeathed  in  a  will,  by  such  description  as  to  distinguish 
it  from  all  other  things,  be  disposed  of,  so  that  it  does  not  re- 
main at  the  testator's  death,  or  if  it  be  so  changed  that  it  cannot 
be  called  the  same  thing,  the  bequest  is  gone.  If  such  a  legacy 
be  of  a  debt,  payment  necessarily  makes  an  end  of  it  The 
legatee  is  entitled  to  the  very  thing  bequeathed  if  it  be  possible 
for  the  executor  to  give  it  to  him,  but  if  not,  he  cannot  have 
money  in  the  place  of  it.  This  results  from  an  inflexible  rule 
of  law  applied  to  the  mere  fact  that  the  thing  bequeathed  does 
not  exist,  and  it  is  not  founded  on  any  presumed  intention  of 
the  testator."  Hoke  v.  Herman,  21  Pa.  St.  301%  305.  The 
cases  repudiating  the  distinction  alluded  to  are  too  numerous  to 
be  cited.  They  will  be  found  referred  to  in  2  Wms.  on  Exrs.  (6th 
Am.  ed.)  132S ;  *  Lead.  Cos.  in  Eq.  (4th  Am.  ed.)  623,  668 ; 
Theo.  on  Wills  121 ;  Redf.  on  Wills.  423.  The  question  now  is 
one  of  identity  and  not  of  intention,  as  gathered  from  matters 
extrinsic  the  will.  In  such  cases,  the  test  is,  did  the  subject  of 
the  gift  exist  in  specie  at  the  testator's  death ;  if  it  did,  the  legs- 
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tee  is  entitled  to  it  against  all  persons  except  creditors ;  if  it  did 
not,  he  is  not 

Trying  the  complainant's  right  to  relief  by  this  principle,  it  js 
clear  that  judgment  most  be  awarded  against  her.  The  demurrer 
must  be  sustained,  with  costs. 


John  M.  Shannon 


Thb  Mayor  and  Common  Council  of   the  Crrt   of 
Hoboken  et  ah 

1.  Any  order,  writing,  or  act  which  makes  an  appropriation  of  a  fund  is  a 
good  assignment  in  equity. 

2.  A  provision  in  a  contract,  that  if  the  contractor  fails  to  pay  for  labor 
done  or  materials  furnished  in  the  performance  of  the  contract,  the  other  con- 
tracting parties  may  withhold  the  moneys  earned  under  the  contract,  and 
apply  them  to  the  payment  of  such  debts,  does  not  deprive  the  contractor  of 
his  right  of  alienation,  and  his  assignees,  notwithstanding  such  a  provision, 
will  be  entitled  to  the  moneys  earned  under  the  contract  in  the  order  in  which 
they  acquired  title  to  them 

On  final  hearing  on  bill  and  answers,  and  proofs  taken  in 
open  court. 

Mr.  James  B.  Vredenburgh,  for  complainant 

Mr.  John  O.  Besson9  for  defendant  Oakley. 

Mr.  Gilbert  Collins,  for  defendant  Du  Puget. 

Mr.  Malcolm  W.  Niven,  for  municipal  defendants. 

Van  Fleet,  V.  C. 

The  litigants  between  whom  the  main  strife  in  this  case  exists, 
are  the  complainant  and  the  defendants  George  F.  Oakley  and 
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Michael  Shannon,  on  the  one  side,  and  the  mayor  and  common 
council  of  the  city  of  Hoboken  on  the  other.  In  March,  1881, 
oqp  John  Berkery  made  a  contract  with  the  city  of  Hoboken  to 
repave  a  part  of  Washington  street,  the  price  of  the  work  to  be 
paid  in  improvement  certificates.  The  city  admit  that  Berkery 
earned  under  the  contract,  in  addition  to  the  certificates  which 
have  already  been  delivered,  the  sum  of  $4,403.90.  The  ques- 
tion in  dispute  is,  Who  is  entitled  to  this  sum?  Prior  to  the 
4th  day  of  June,  1881,  Berkery  drew  orders  in  favor  of  the 
complainant  and  the  two  defendants  named,  upon  which  there 
still  remains  due  a  sum  in  excess  of  that  which  is  the  subject  of 
the  present  contention.  These  orders  were  addressed  to  the  city 
clerk,  and  directed  delivery  to  be  made  to  the  payees  of  the  im- 
provement certificates  which  Berkery  should  be  entitled  to  under 
the  contract.  They  were  left  with  the  city  clerk  at  their  respective 
dates  or  shortly  afterwards.  The  contract  contains  this  provision  : 

"  And  the  said  party  of  the  second  part  [Berkery]  covenants  and  agrees  to 
promptly  pay  for  all  labor  done  and  material  furnished  on  said  work,  and  in 
case  he  fails  so  to  do,  this  contract  may  be  forfeited,  after  five  days'  notice,  and 
hi!  bondsmen  may  be  called  upon  to  pay  for  said  labor  and  material,  and  any 
money  due,  or  to  grow  due  to  said  party  of  the  second  part  may  be  used  to 
pay  for  such  labor  and  material,  and  the  mayor  and  common  council  may 
order  war  rati  ts  drawn  to  the  order  of  parties  doing  work  or  furnishing  mate- 
rial, or  may  issue  certificates  to  them  for  the  amounts  due  them,  and  the  re- 
ceipts of  the  said  parties  shall  be  full  discharge  for  the  mayor  and  common 
council  of  the  city  of  Hoboken  in  settlement  with  the  party  of  the  second  part 
or  his  sureties." 

The  orders  fo  the  complainant  and  the  defendant  Michael 
Shannon  were  given  for  material  furnished  by  them,  and  used  by 
Berkery  in  fulfilling  his  contract,  and  those  to  the  defendant 
Oakley  were  given  for  money  advanced  to  enable  Berkery  to 
start  and  continue  the  work  required  by  his  contract  At  the 
time  they  were  given  the  contract  had  not  been  forfeited,  nor  is 
it  alleged  that  any  default  had  been  made  which  authoriied  its 
forfeiture.  Since  the  orders  were  deposited  with  the  city  clerk, 
several  claims,  for  labor  done  and  material  furnished  in  Deform- 
ing the  contract,  have  been  presented  to  the  municipal  defend- 
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ants.  They  deny  the  right  of  the  complainant  and  the  two 
defendants  named  to  the  fund  still  in  their  hands,  on  two 
grounds :  First,  they  say,  the  orders  did  not  transfer  the  fund ; 
and  second,  the  covenant  deprived  Berkery  of  the  power  to 
transfer  it. 

The  first  ground  presents  no  defence.  The  orders  constituted 
valid  assignments  in  equity.  The  principle  on  which  courts  of 
equity  proceed  in  such  cases  is  very  clearly  defined.  "  Any  order, 
writing  or  act  which  makes  an  appropriation  of  the  fund, 
amounts  to  an  assignment  in  equity.  *****  An  as- 
signment of  a  debt  may  be  made  by  parol  as  well  as  by  deed." 
2  SUmfs  Eq.  Jur.  §  1047.  Simple  delivery  of  a  bond  and  mort- 
gage will  constitute  an  effectual  assignment  in  equity  if  such  be  the 
intention  of  the  parties.  Oalway  v.  Fullerton,  2  C.  E.  Or.  S89. 
The  great  object  of  courts  of  equity,  in  cases  of  this  kind,  is  to 
give  effect  to  the  intention  of  the  parties.  No  attention  is  paid 
to  mere  matters  of  form ;  if  the  court  can  clearly  discern  the  pur- 
pose of  the  parties,  it  will  give  efiect  to  it,  regardless  of  the  method 
by  which  such  intention  is  expressed.  The  fact  that  the  orders 
are  addressed  to  the  city  clerk,  and  not  to  the  municipality,  does 
not,  according  to  my  view,  raise  the  slightest  doubt,  or  create 
the  least  obscurity  as  to  the  meaning  of  the  parties.  The  prop- 
erty Berkery  intended  to  pass  is  pointed  out  by  the  orders  so 
clearly  that  there  can  be  no  doubt  about  what  he  intended  to 
transfer.  His  intention  to  make  an  assignment  of  it  is  equally 
clear.  Those  are  only  essentials  of  an  equitable  assignment  where 
there  is  no  doubt  about  the  person  who  is  to  take  as  assignee. 

The  second  ground  of  defence  is,  in  my  opinion,  equally 
without  substance.  The  covenant  on  which  it  rests  merely 
authorises  the  municipality,  after  forfeiture,  to  withhold  and 
appropriate  the  moneys  earned  under  the  contract.  No  beneficial 
interest  is  transferred,  nor  is  the  municipality  made  subject  to 
any  duty  or  liability.  Such  a  covenant,  it  has  been  held,  does 
not  render  the  municipality  liable,  either  at  law  or  in  equity,  to 
the  creditors  of  the  contractor,  nor  does  it  operate  as  an  equitable 
assignment  of  the  fund  to  the  creditors  of  the  contractor.  Qra*9- 
•  v.  Bonn,  8  Stew.  Eq.  JfiO.  The  principle  recognized  in  Oram- 
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«ffw.  Carrrcr.  £?  '_.  £1  £r.  152 :  ±  C  m  ippml,  Id.  65Q9  that 
where  die  pvaa  qd  a  :onrxact  znake  a  stipulation  in  &vor  of  a 
third  person,  out  x  w^J  ^  ^**  amtract  ami  a  imager  t»  its  coo- 
sideradon.  ami  ae  snrjsBmieatiy,.  with  uieir  knowledge,  relying  oo 
die  contraat*  piaces  u  inset  f  in  x  auairion  trim  which  he  cannot 
retreat  without  lues,  in  <£*«  me  stipulation  is  not  observed,  they 
will  not  be  permit  red  31  disregard  die  stipulation,  or  release  its 
ner&rmance,  to  ais  injury,  has  ao  application  to  this  case,  for 
there  is  nothing  oer "ore  die  court  ui  show  chat  a  single  one  of 
the  creditors,  in  waose  beuaif  die  city  ia  seeking  to  intervene, 
either  knew  >t  the  covenant  under  coinderatioo,  or  gave  Berk- 
ery  a  penny  *  credit  on  uie  dtith  of  it.  The  city,  in  this  contest, 
stand  simply  as  volunteers*  without  oenencial  right  or  interest, 
and  without  duty  or  liability,  and  are  not.  therefore,  according  to 
the  general  rule,  entitled  :o  die  aid  of  a  court  or  equity. 

But,  suppose  it  should  be  conceded  chat  che  city  are  the  repre- 
sentatives or*  the  creditors  ot  the  contractors,  or,  to  make  the  case 
•till  stronger,  that  they  stand  in  the  strength  of  the  creditors' 
rights,  would  that  tact  entitle  them  to  prevail  in  this  defence? 
The  covenant  does  not  take  away  or  restrict  Bakery's  right  of 
alienation  or  assignment.  The  orders  were  given  to  procure 
means  to  perform  tiw*  contract ;  they  appropriate  the  fond  to  the 
purposes  contemplated  by  che  covenant,  and  stand  first  in  order 
of  time.  The  third  section  ot  the  mechanics  lieu  law  (Rev.  p* 
€68)  authorises  the  person  on  whose  land  a  building  is  erected 
undrr  a  contract  duly  tiUd*  ou  receiviug  notice  from  a  creditor  of 
the  master  workman  or  contractor,  whose  debt  was  contractel  ia 
the  erection  oi  the  building,  that  the  master  workman  or  con- 
tractor, has,  on  demand,  refused  to  pay,  to  retain  the  sum  due 
and  so  claimed  out  of  any  m^ney  due  to  the  master  workman  or 
contractor  and  on  being  satisfied  of  the  correctness  of  the  claim, 
to  pay  it;  and  such  payment,  the  statute  further  directs,  shall  be 
allowed  to  the  owner  against  the  master  workman  or  contractor. 
The  design  of  the  statute  is  obvious  ;  it  was  iu tended  to  give  the 
creditor  a  remedy  against  the  money  earned  under  the  contract, 
am),  by  his  own  act,  in  case  the  contractor  refused  to  pay,  to 
eflfeet  a  transfer  of  it.     A  notice  given  in  pursuance  of  the  atat- 
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ute,  operates  as  an  assignment  of  so  much  of  the  money  due  to 
the  contractor,  under  the  contract,  as  will  be  sufficient  to  pay  the 
debt  of  the  creditor  giving  the  notice.     Wightman  v.  Brenner, 

11  C.  E.  Or.  489.  But  until  notice  is  given,  the  contractor  is 
left  at  full  liberty  to  dispose  of  the  moneys  secured  by  the  con- 
tract as  he  sees  fit.  The  right  of  the  workman  or  materialman 
does  not  attach  until  notice  is  given.  If,  wheu  the  notice  comes, 
there  is  nothing  due  to  the  contractor,  the  predicament  contem- 
plated by  the  statute  does  not  exist.  If  the  owner  is  not  then 
the  debtor  of  the  contractor,  but  of  some  other  person,  to  whom 
the  debt  has  been  assigned,  he  cannot  retain  the  contractor's 
money,  because  what  he  owes  is  not  due  to  the  contractor,  but  to 
another  person.  The  statute,  does  not  give  the  workman  or 
materialman  a  lien  on  the  moneys  earned  under  the  contract 
Oraig  v.  Smith,  8  Vr.  549.  This  adjudication  furnishes  the  prin- 
ciple which  must  rule  this  case.  If  the  covenant  gives  the 
municipality  any  authority  whatever  to  withhold  and  appropri- 
ate moneys  earned  under  the  contract,  it  is  certain  such  author- 
ity only  extends  to  money  belonging  to  the  contractor,  and  not 
to  that  which  has,  by  just  means,  become  the  property  of  some 
other  person. 

Neither  ground  of  defence  is  entitled  to  prevail.  The  com- 
plainant and  the  two  defendants  named  are  entitled  to  the  fund 
in  controversy.  Their  respective  positions,  in  order  of  priority, 
must  be  adjusted  in  accordance  with  the  rule  laid  down  in  Super- 
mUndent  of  Public  Schools  v.  Heath,  8  MoCart.  88. 


George  Gifford 

v. 

Lawrence  D.  Landrine  et  aL 

1.  Declarations  made  by  an  agent  in  the  course  of  a  transaction  in  which 
be  it  authorized  to  represent  his  principal,  are  the  declarations  of  his  princi- 
pal, bnt  to  entitle  them  to  this  effect  the  relation  of  principal  ami  agent  matt 
first  be  established  by  competent  evidence. 
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*n.2s  if  a  f-cK!*:iw«  sbdl  TV  &Aam  i§  anrr.  The  < 
pitiiiirf*  =s:r^fc£*  we  £rroi  *>  «-u^e  a  kan  aaade  far  the 
cracpuiira..,;  :;  :b*  5&Vo£*bl.  Tht  *x*  w  aaaie  through  a 
:«\i*;r.  H<  35  3«aL  Tue  StAfTiTtTiT  an  :a*  broker  vts  ihe 
ju»^*  ~c  *-*  .vuLrtWTiLT^u  *aii  i*  j£3£*ia»  s»  escib&h  the  fact 
«  ^s£*y  :**  rcwtf  ;c  Siearacira*  :c  lie  ic*:i*r.  The  f.x  Sowing 
*r*  :i»?  fkiR»  *>  r*T«  ry  :i*  Sf&iiibae :  He  applied  to  the 
hn.i^r  z:c  i  \*xx :  T.:e  rr:i-r  ::••£  iioa  saac  he  hai  aooer  to 
}?«n£  >r>.cic^  -  :^  A'airiafcTihTg,,  ran  rfaas  ;&*  <HMBpfcainant 
»x:  ::•£  4  xc  a?  :c  sen:  z*r  jsi".  -  b*  3r«I  :&*  broker  this  w  too 
i*  n:*.: — **  *  *•£  n;c  $ciz*£  .z :  12*  rr.4»r  dbat  lavi  aiam  be  arould 
**■*  -Jrn  .rcriitiiUu  izii  ?e*  :f  ie  w:itj£  sake  is*;  a  few  dajs 
Offictr:  :a*  :r:d»r  ?:i£  i. at  :ie  vvmiTitWnitQC  meul  cake  eight 
\v<r  :-<:;.;  :*  j».w..c*:  tu*  :£kc  Jt»£  :a*  Sr  far  writ  held  eight 
;,«r  .-a-.  T:*  vj»:ie  ;c  ".3*  *um  j.iezaiL  *S9tgc  a&m  $l.$Jf 
*jj-  •  .^:u^se£  :«  z2h  :r:*:ic  n  st^fcT^ii^  5a»  eaisaag  ok  .*»* 
3a«.c*  p*s»a  :««n.8**  i£  :  i*  rn**  u<  j:*a  wa»  nak  Th«  c*\jkei 
rs!j»^ic*;c  jui  jt.v  ccx>;  ".;  u«  a^aiiaac  :c  i»  jmbpt*  r=«rred  and 
i>cu.r»!«i  .'.r  x.n.  .iist.'X'^  i  •■«  ^'«  n^bam^afi  sbt  raoeof  e%ht 
a^r  .-^u:.  Tin  I»toV.i«iujc  4»£n,>  -_ia£  ji«  acmjoiil  theaosnnt 
¥  ;mi--.  .cystica  ;r  ^nf*tn."if.  X/  *mmamisaEna  rf  aoj  kind 
juc^«.  >*:«*:*s a  ;itj  xiu::iii.:T.i.ic  un£  it*  Affhmaaafi  darag  the 
j^.cuiicii  .;r  ^j»i  ..io.  3»;r  iii-  ».ru^  irjar^irri^  These  are 
;.i«  "rji.'*^  :\ilii£  ji  :■)•?   .^^'niiiic*  :i-;v»is  /a  viiua  he  rtiWs  to 

^RLl:i  is:    ]  :>  £»*!*jUi.-v. 
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The  rale  is  perfectly  well  settled,  that  the  declarations  of  an 
agent,  made  pending  a  transaction  in  which  he  is  authorised  to 
represent  his  principal,  and  constituting  part  of  the  transaction, 
are,  in  law,  to  be  regarded  as  the  declarations  of  the  principal ; 
but  to  entitle  them  to  this  effect,  it  is  plain,  it  is  necessary,  both 
as  a  matter  of  reason  and  justice,  that  the  fact  of  his  agency 
should  first  be  established  by  competent  evidence.  The  agent's 
unsworn  declarations  are  utterly  incompetent  for  such  a  purpose. 
They  are,  at  their  very  best,  mere  hearsay.  A  proposition  so 
rudimental  needs  no  proof. 

The  defence  is  unproved.  But  if  the  facts  relied  on  as  a  de- 
fence had  been  established  by  competent  evidence,  still,  I  think, 
the  defendant  would  not  have  been  entitled  to  prevail.  It  is 
certain,  if  the  complainant  is  believed,  no  usury  can  be  found. 
The  facts  show  that  the  broker  was  the  defendant's  agent,  and 
not  the  agent  of  the  complainant.  The  complainant  swears  that 
he  advanced  the  whole  of  the  sum  agreed  to  be  loaned  to  the 
defendant ;  the  account  of  the  agent  rendered  to  the  defendant, 
and  put  in  evidence  by  the  defendant  himself,  shows  that  to 
have  been  the  fact.  The  complainant  further  swears  that  not  a 
penny  of  the  eight  per  cent,  retained  by  the  broker  ever  came  to 
him,  nor  was  it  retained  with  his  knowledge,  by  his  procure- 
ment or  for  his  benefit.  His  evidence  on  this  point  is  uncontra- 
dicted and  unimpeached.  The  broker  ami  the  complainants  son 
divided  the  commissions  retained  by  the  broker,  the  son  taking 
five  per  cent,  and  the  broker  retaining  three,  but  both  the  com- 
plainant and  his  son  8 wear  that  the  complainant  was  ignorant 
of  this  arrangement,  did  not  participate  in  it,  and  derived  no 
benefit  from  it.  The  case  is  without  the  slightest  proof,  which 
would  justify  a  judgment,  that  a  single  penny  of  the  sum  re- 
tained by  the  broker  as  commissions,  ever  reached  the  complain- 
ant, either  directly  or  indirectly,  so  that  it  can  be  truthfully  said 
that  he  received  it  or  was  profited  by  it.  It  is  impassible  to  find 
the  fact  of  usury  in  this  case,  unless  the  evidence  of  two  wit- 
nesses is  thrust  aside  as  false,  in  the  absence  of  anything  which 
would  justify  the  rejection  of  their  evideuce. 

ft 
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My  judgment  is,  the  defence  fails,  and  the .  complainant  ia, 
consequently,  entitled  to  a  decree  for  the  full  amount  secured  by 
his  mortgage. 


John  R.  Daggers 


Francis  C.  Van  Dyck. 

1.  Evidence,  to  be  believed,  must  not  only  proceed  from  the  mouth  of  « 
credible  witness,  but  it  must  be  credible  in  itself,  such  as  the  common  experi- 
ence and  observation  of  mankind  can  approve  as  probable,  under  the  circum- 
stances. 

2.  Laches  only  constitute  a  complete  defence  when  the  complaining  party 
lias  Blept  so  long  over  his  wrongs,  that  if  relief  be  given  to  hin.,  great  and 
terious  harm  will  be  done  to  his  adversary. 


On  final  hen  ring  on  hill  and  answer  and  proofs  taken  in  open 
court. 

Mr.  Socrates  Tutt/e,  for  complainant. 

Mr.  Thomas  N.  McCarter,  for  defendant. 

Van  Fleet,  V.  C. 

The  decision  of  this  case  requires  simply  the  determination  of  a 
question  of  fact.  In  July,  1871,  the  complainant  purchased  of 
the  defendant  a  house  and  lot  situate  on  the  south  side  of  Ward 
street,  in  the  city  of  Paterson.  At  the  time  ^i  the  purchase, 
the  lot  was  enclosed  by  a  substantial  fence.  Its  width,  within 
the  fences,  was  thirty-one  feet  and  ten  inches,  in  front,  and 
twenty- nine  feet  and  eleven  inches  in  the  rear.  A  brick  walk 
ran  along  its  easterly  side,  extending  from  a  gate  in  the  fence 
enclosing  the  front,  to  a  privy  standing  on  the  rear.  The  defend- 
ant, at  the  time  of  the  purchase,  owned  the  lot  adjacent,  on  tb#j 
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east,  and  occupied  the  house  erected  thereon.  He  had  erected 
both  houses — that  which  he  occupied  and  also  the  one  sold  to  the 
complainant  He  had  also  erected  the  fences  enclosing  the  com- 
plainant's lot,  and  the  privy  on  the  rear,  and  put  down  the  brick 
walk.  His  deed  to  the  complainant  does  not  convey  the  lot  as 
enclosed,  but  excludes  a  strip,  triangular  in  form,  extending 
along  nearly  the  whole  of  its  easterly  side.  This  strip,  at  its 
base,  is  about  three  feet  wide,  and  gradually  contracts  as  it  ap 
proaches  the  front,  until  it  ceases  entirely.  This  strip  is  the 
subject  of  the  suit.  The  complainant  alleges  that  he  purchased 
the  lot  as  it  stood  enclosed,  and  that  the  exclusion  of  this  strip 
from  the  land  conveyed  is  such  a  violation  of  his  rights,  under 
the  contract,  as  can  only  be  adequately  redressed  by  a  decree  of 
specific  performance.  The  defendant,  in  opposition  to  the  com- 
plainant's claim,  says  that  the  complainant  did  not  purchase  the 
lot  as  enclosed,  but  that  he  was  distinctly  informed,  during  the 
negotiation,  that  the  fence  on  the  easterly  side  of  the  lot  did  not 
stand  or  the  line  by  which  the  lot  would  be  conveyed,  but  that 
the  lot  would  be  conveyed  by  a  line  running  parallel  with  Prince 
street,  ^hich  would  cut  off  a  part  of  the  privy,  and  require  the 
fence  to  be  changed. 

The  question  to  he  decided  is,  What  did  the  defendant  agree 
to  convey?  The  parties  themselves  are  the  only  witnesses  who 
have -given  any  evidence  respecting  the  terms  of  the  contract,  and 
their  evidence  stands  in  irreconcilable  contradiction  at  almost 
every  point.  They  are  agreed  thus  far :  that  the  complainant, 
at  the  outset  of  the  negotiation,  asked  the  defendant  if  the  lot 
would  be  oonveyed  by  the  lines  indicated  by  the  fences,  but  at 
this  point  they  separate  on  the  terms  of  the  contract,  never  to 
meet  again.  The  complainant  swears  that  the  defendaut,  in 
answering  his  question,  said  that  the  fences  correctly  represented 
the  boundaries  of  the  lot,  and  further  said,  iu  the  same  connection, 
that  after  he  had  made  up  his  mind  what  style  of  houses  he 
would  build,  he  found  that  two  ordinary  city  lots  were  not  suffi- 
cient, and  he  then  purchased  an  additional  half  lot  and  divided 
it,  so  that  the  curtilage  of  each  house  contained  one  and  a  quartei 
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ordinary  city  lots;  while  the  defendant  swears  that  he  gave  the 
following  answer  to  the  complainant**  qu 


"lea  usaimlm  dsaiactlj  teUis*  him  that  the  Km  were  the 
except  the  one  di  recti  j  between  my  hoot  and  that  one;  that,  I  told  him,  was 
a  temporary  fence  entirely — k  was  not  a  correct  liae;  that  the  correct  line 
voold  make  the  pasni&i  air  avmv  at  the  extreme  poiasi  v£  his  honse,  leav- 
ing snmcVnt  passage  for  a  person  to  pern  through,  and  it  would  alao  take  a 
portion  off  the  privy,  aboot  one-third  of  it ;  I  took  especial  pains  to  tell  him 
all  these  things,  and  ha  listened  to  them  without  asakiag  say  remark,  and  I 
supposed  he  heeded  them  st  the  time." 

The  defendant  further  says  that  he  told  the  complainant  that 
die  east  line  of  the  lot  would  run  parallel  with  Prince  street,  and 
that  one  of  the  main  points  he  brought  out  in  the  conversation 
was  that  he  intended  to  retain  two  city  lots  as  the  curtilage  of 
h»  bouse,  fifty  feet  front  ami  rear.  These  are  the  two  stories. 
They  stand  in  such  jKwitive  contradiction  at  every  point  that  it 
is  impossible  to  reconcile  them.  It  is  clear  that  they  cannot  both 
be  true,  and  it  is  equally  certain  that  one  or  the  other  must  be 
rejected.  The  burden  is  on  the  complainant.  He  must  satisfy 
the  court,  by  a  preponderance  of  proof,  that  his  version  of  the 
contract  is  the  true  one,  or  he  must  fail. 

The  court  may  very  properly,  in  a  case  of  this  kind,  where  the 
evidence  on  the  main  point  iu  dispute  stands  in  such  decided 
conflict,  resort  to  the  circumstances  which  are  inherent  in  the 
transaction  brought  in  judgment,  as  well  as  to  those  which  are 
collateral  to  it,  in  order  to  see  whose  evidence  they  corroborate 
tnd  whose  they  impugn.  They  may  so  far  strengthen  one  and 
impugn  the  force  of  the  other  as  to  leave  no  doubt  which  story 
is  true.  The  court  is  not  bound  to  accept  everything  as  true  a 
witness  may  say. 

Evidence,  to  be  believed,  most  not  only  proceed  from  the  month 
of  a  credible  witness,  but  it  must  be  credible  in  itself — such  as  the 
common  experience  and  observation  of  mankind  can  approve  as 
probable  under  the  circumstances.  We  have  no  test  of  the  troth 
of  human  testimony,  except  its  conformity  to  our  knowledge, 
observation  and  experience.  Whatever  is  repugnant  to  these  be- 
longs to  the  miraculous,  and  is  outside  of  judicial  cognisance. 
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Evidence  is  generally  considered  improbable  when  it  imputes  to 
the  parties  to  a  transaction,  occurring  in  the  ordinary  course  of 
business,  conduct  inconsistent  with  the  principles  by  which  men, 
similarly  situated,  are  usually  governed. 

Applying  these  tests  to  the  two  contradictory  stories,  I  think 
there  will  be  little  difficulty  in  deciding  which  should  be  be- 
lieved. In  some  of  its  aspects,  the  defendant's  story  seems  to  me 
to  be  incredible.  In  the  first  place,  he  says  it  was  always  his 
purpose,  from  the  time  he  purchased  the  two  lots,  to  have  the 
line  between  them  to  run  just  where  it  does  now,  and  that  he 
built  the  house,  on  the  lot  he  sold  to  the  complainant,  to  sell  or 
rent,  as  opportunity  might  offer;  yet,  with  such  a  purpose  fully 
matured  in  his  mind,  when  he  came  to  build  the  privy  for  the 
use  of  the  complainant's  house,  he  built  it  partly  on  land  he  in- 
tended to  retain.  Not  only  did  he  do  this,  but  he  built  a  strong 
ami  substantial  fence,  having  the  appearance  of  being  intended 
to  mark  permanently  the  line  of  separation  between  the  two  lots, 
00  as  to  throw  part  of  the  lot  he  intended  to  retain  with  the 
lot  he  intended  to  offer  for  sale,  and  in  addition,  he  built  a  brick 
walk,  as  a  passage  to  the  rear  of  the  house  he  intended  to  sell, 
partly  on  the  land  which,  he  says,  he  always  intended  to  keep 
It  will  be  observed,  if  he  had  succeeded  in  finding  a  purchaser 
immediately  after  the  completion  of  the  house,  and  had  then  in- 
sisted on  locating  the  line  where  he  has  now  located  it,  and  a  sale 
had  been  effected,  the  money  he  expended  in  constructing  the 
privy  and  putting  down  the  brick  walk  would  have  been  utterly 
wasted.  If  his  testimony  is  true,  this  anomalous  state  of  affairs 
is  presented :  He  meant  one  thing,  and  had  full  power  to  do  it, 
yet  did  something  entirely  different — something  he  did  not  mean 
to  do,  and  which  it  was  plain,  at  the  time  he  did  it,  would  result  in 
loss  to  him.  The  almost  certain  effect  of  constructing  the  neces- 
sary conveniences  to  the  house  he  intended  to  sell,  in  such  man- 
ner that  though  they  appeared  to  belong  to  the  house,  yet  that 
neither  he  nor  his  purchaser  could  derive  any  benefit  from  them, 
was  to  render  his  house  unmarketable.  I  find  it  impossible  to 
believe  that,  at  the  time  these  erections  were  made,  a  fixed  pur- 
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pose  existed  in  the  mind  of  the  defendant  to  locate  the  line  where 
he  now  says  he  always  intended  to  locate  it. 

But  again :  The  circumstances  attending  the  making  of  the 
bargain,  as  well  as  the  bargain  itself,  as  given  by  the  de- 
fendant, are  extremely  improbable.  The  witnesses  agree  that 
the  complainant  opened  the  negotiation  cautiously;  he  in- 
quired whether  the  fences  indicated  the  boundaries  of  the 
lot.  The  defendant  says  he  replied  to  that  question  by  stat- 
ing that  the  fence  on  the  easterly  side  of  the  lot  was  not 
on  the  line;  that  the  true  line  would  make  the  passage,  at  the 
extreme  points  of  the  house,  narrow,  and  would  take  off  al>out 
one-third  of  the  privy.  He  also  says  that  he  took  especial  pains 
in  making  this  announcement,  and  though  the  complainant  heard 
everything,  he  said  nothing.  Can  that  be  believed?  The  com- 
plainant was  purchasing  the  house  for  a  home  for  himself  and 
his  family,  and  if  he  had  not  been  curious  to  know  why  the  de- 
fendant, in  building  a  house  to  sell,  had  not  built  the  fence  on 
the  line  where  he  intended  to  establish  it,  and  had  not  put  the 
privy,  erected  for  that  house,  on  the  lot  he  intended  to  sell,  his 
interests  would  not  have  permitted  him  to  be  indifferent  to  the 
question  whether  the  house  possessed  the  ordinary  conveniences 
of  a  home  or  not.  If  his  curiosity  did  not  provoke  him  to  speak, 
his  interests  would  have  opened  his  mouth.  But  can  it  be  be- 
lieved that  a  man  cautious  enough  to  inquire  whether  the  fences 
represented  the  lines  or  not,  would  have  stopped  in  his  inquir  es 
when  informed  that  they  did  not?  That  such  announcement 
should  have  stopped  the  negotiations,  it  is  not  difficult  to  believe, 
but  that  it  should  have  stifled  all  further  inquiry  or  remark 
seems  almost  incredible.  The  conduct  attributed  to  the  com- 
plainant, by  the  defendant's  evidence,  is  exceptionally  singular. 
He  is  cautious  up  to  the  point  where  danger  appears,  where 
greater  necessity  for  caution  arises,  and  then  he  suddenly  becomes 
careless  and  heedless  and  dumb.  This  is  unnatural  and  improb- 
able, and  contrary  to  common  experience. 

If  the  defendant's  evidence  is  true,  he  sold,  and  the  complain- 
ant purchased,  without  either  of  them  knowing  exactly  where 
the  east  line  of  the  lot  would  run,  and  without  either  making  the 
least  effort,  before  the  deed  was  made,  to  ascertain  or  to  locate 
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the  line,  in  accordance  with  a  mutual  understanding.  If  they 
dealt  mutually,  understanding  that  the  fence  was  on  the  line, 
their  conduct  was  reasonable  and  natural.  There  was  nothing 
further,  then,  to  be  done,  for  the  line  was  already  established; 
but  if  a  new  line  was  to  be  located,  the  matter  was  of  so  much 
importance  to  both,  that,  under  ordinary  circumstances,  neither 
would  have  allowed  the  other  to  locate  it  except  in  his  presence 
The  defendant  admits  that  he  located  it  without  measurement, 
in  the  absence  of  the  complainant  and  without  consultation  with 
him.  It  was  located  without  the  least  regard  to  the  effect  it 
would  have  on  the  complainant's  house.  The  defendant  admits 
that  he  did  not  attempt  to  ascertain  how  his  location  of  it  would 
affect  the  cornice  of  the  complainant's  house.  The  proofs  show 
that  if  his  location  stands,  part  of  the  -cornice  overhangs  the 
defendant's  land.  I  do  not  -believe  that  the  complainant  pur- 
chased with  the  understanding  that  the  line  should  be  so  located 
that  the  defendant  should  have  the  right,  at  any  time  thereafter, 
to  compel  him  to  remove  part  of  the  cornice  of  his  house,  or 
that  the  defendant  ever  openly  proposed  a  contract  which  would 
involve  such  consequences  to  the  purchaser. 

But  further:  The  defendant  makes  an  admission  which,  I 
think,  shows  clearly  that  he  knew  he  was  conveying  less  land  to 
the  complainant  than  the  complainant  believed  he  was  entitled 
to  under  the  contract.  The  description  of  the  land  conveyed 
was  furnished  to  the  scrivener  who  drew  the  deed,  by  the 
defendant.  He  says  he  also  furnished  a  diagram.  When  the 
deed  was  delivered  and  the  purchase-money  paid,  the  defendant 
took  possession  of  the  diagram.  His  object  in  doing  so,  he 
admits,  was  that  he  might  have  undoubted  evidence,  in  case  any 
dispute  arose,  that  he  had  sold  only  part  of  the  lot,  and  he  says 
he  care  ully  preserved  the  diagram  to  meet  that  question,  if  it 
tver  came  up.  If  his  evidence  is  true,  there  was  no  reason  to 
fear  future  controversy ;  he  had  sold  only  part  of  the  lot,  and 
that  part  of  the  contract  he  had  made  special  effort  to  make  plain 
and  clear.  Why,  then,  at  the  very  moment  when  the  contract 
had  been  carried  out  according  to  his  understanding,  should  he 
commence  to  collect  evidence  to  meet  a  future  dispute?    If  his 
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story  is  true,  no  future  dispute  was  possible.  If  he  had  doubts 
whether  the  complainant  understood  the  contract  as  he  did,  that 
was  the  time  to  clear  them  up.  If  he  then  supposed  there  was 
any  misunderstanding  as  to  the  quantity  of  land  to  be  conveyed, 
good  faith  and  fair  dealing  made  it  his  duty  to  state  plainly  and 
distinctly  that  the  deed  he  was  about  to  make  did  not  convey  the 
lot  as  enclosed.  That  course  would  not  only  have  removed  all 
fear  of  future  controversy,  but  would  have  furnished  him  with 
evidence  as  to  the  quantity  of  land  to  be  conveyed,  which  he 
might  Very  properly  have  described  as  undoubted.  That,  I 
think,  is  the  course  he  would  have  pursued,  instead  of  collecting 
evidence,  if  he  had  been  free  from  any  design  to  take  an  unjust 
advantage  of  the  complainant.  But  if,  on  the  contrary,  he  had 
agreed  to  sell  the  lot  as  enclosed,  and  afterwards  conceived  the 
pur|>08e  of  attempting  to  inveigle  the  complainant  into  the  ac- 
ceptance of  a  conveyance  of  less  land  than  he  was  entitled  to, 
then  fears  of  future  dispute  would  naturally  start  in  his  mind, 
and  he  would  feel  the  necessity  of  collecting  and  preserving  evi- 
dence. His  preparation  for  difficulty  leads  to  the  conviction 
that  he  was  conscious  of  having  done  something  that  would  give 
rise  to  a  dispute. 

Again  :  The  defendant  sayst  when  he  told  the  complainant 
he  would  not  sell  the  lot  as  enclosed,  he  also  told  him  that  he 
would  consider  himself  bound,  as  long  as  he  held  title  to  the 
adjoining  lot,  tp  allow  the  fence,  on  the  east,  to  stand  where  it 
then  did.  He  furnished  the  scrivener  with  the  description  of 
the  land  to  be  conveyed,  and  all  the  other  facts  necessary  for  him 
to  have  in  preparing  the  deed.  Why  did  he  not  have  this 
promise  inserted  in  the  deed  ?  It  was  one  of  the  rights  the 
complainant  was  entitled  to  have  assured  to  him.  Besides,  if 
the  defendant  wanted  evidence,  that  was  the  way  to  get  it  A 
clause,  inserted  in  the  deed,  plainly  declaring  that  the  fence  did 
not  stand  on  the  line,  but  that  the  complainant  would  be  per- 
mitted to  occupy  up  to  the  fence  so  long  as  the  defendant  owned 
the  adjoining  lot,  would  have  precluded  all  possibility  of  future 
dispute.  The  deed  would  then  have  shown  distinctly  on  its  faee 
that  the  fence  did  not  stand  on  the  line,  and  it  would,  in  addi- 
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tion,  have  furnished  almost  conclusive  proof  that  the  complain- 
ant understood  he  was  purchasing  only  part  of  the  lot  The 
defendant's  conduct  must  be  viewed  in  the  light  of  the  fact  that 
he  thought  he  was  in  a  position  where  it  was  necessary  to  guard 
himself  against  the  consequences  of  a  dispute,  in  the  future,  as 
to  what  he  had  agreed  to  convey  to  the  complainant. 

The  weight  of  the  evidence,  when  all  the  sources  of  proof 
are  considered,  is,  in  my  judgment,  decidedly  with  the  com- 
plainant, and  I  think  it  should  be  decreed  that  he  is  entitled  to 
relief.  The  delay  of  the  complainant  in  seeking  redress  con- 
stitutes no  defence.  It  is  only  when  the  complainant  has  slept 
over  his  wrongs  so  long  that  if  relief  be  given  to  him  great 
and  serious  wrong  will  be  done  to  the  defendant,  that  laches 
constitute  a  complete  defence.  Here  the  parties  are  in  almost  ex- 
actly the  same  position  now  that  they  were  at  (he  time  the  wrong, 
for  which  redress  is  sought,  was  done,  and  relief  may  he  given 
to  the  complainant  without  doing  any  harm  whatever  to  the 
defendant. 

The  defendant  will  be  decreed  to  convey  to  the  complainant 
8o  much  of  the  lot  enclosed  as  the  conveyance  already  made 
omits.     The  complainant  is  entitled  to  costs. 


Axice  Buckingham 

v. 

James  Ludlum. 


L.  A  person  rendering  services  under  a  contract  invalid  by  the  statute  of 
frauds,  may  recover  their  value  in  an  action  on  the  quantum  meruit. 

2  A  prior  judgment,  pronounced  by  a  com|>etent  court,  between  (he  same 
parties,  %>n  the  same  cause  of  action,  and  which  decides  the  merits  of  the  cause 
of  action,  is  conclusive  upon  the  parti  is. 

3.  A  prior  judgment  concludes  only  parties  and  privies,  not  btrangers.  A 
judgment  against  the  surviving  member  of  a  firm  does  not  conclude  the  repre- 
sentatives of  the  deceased  partner 
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4.  Trust*  which  fall  within  the  proper,  peculiar  and  exclusive  jurudictioo 
of  courts  of  equity  axe  not  subject  to  the  statute  of  limitations. 

5  Courts  of  equity  are  not  within  the  terms  of  the  statute  of  limitations,  and 
while  they  follow  it  by  analogy,  they  will  not  apply  their  rules,  founded  on 
analogy,  when  it  is  against  conscience  to  do  so. 

6.  A  creditor  of  a  firm  may  have  relief  in  equity,  for  the  payment  of  his  debt 
against  the  separate  assets  left  by  a  deceased  partner,  if  the  surviving  partner 
be  insolvent  and  the  firm  assets  exhausted. 

7.  The  representatives  of  a  deceased  partner  cannot  set  up  the  statute  of 
limitations  against  a  creditor  of  the  firm,  so  long  as  the  surviving  partner  con- 
tinues liable  for  the  debt  and  has  a  right  to  seek  contribution,  from  the  estate 
of  the  deceased  partner,  for  the  payment  of  the  debts  of  the  firm. 

8.  One  partner  cannot  set  up  the  statute  of  limitations  against  the  other,  in 
a  case  where  there  have  been  dealings,  in  respect  to  the  partnership  affairs, 
within  six  years,  whether  they  consist  in  the  conversion  of  assets  into  money, 
or  the  application  of  assets  in  discharge  of  liabilities. 


On  hearing  on  petition  of  Joseph  W.  McElroy  and  answer  of 
receiver  and  proofs  taken  in  open  court. 

Mr.  John  R.  Emery,  for  petitioner. 

Mr.  Frederick  W.  Stevens,  for  receiver. 

Van  Fleet,  V.  C. 

The  questions  now  before  the  court  for  decision  arise  on  a  pe- 
tition presented,  in  this  suit,  by  Joseph  W.  McElroy,  praying 
that  an  order  may  be  made,  directing  the  receiver  appointed  hi 
this  cause  to  pay  to  him  the  sum  remaining  due  on  a  judgment 
recovered  by  him  against  James  Ludlnm,  as  surviving  member 
of  the  firm  of  James  Horner  &  Co.  For  many  years  prior  to  the 
9th  of  June,  1874,  James  Horner  and  James  Ludlum  were  en- 
gaged, as  copartners,  in  the  manufacture  of  steel,  at  Pompton,  in 
the  county  of  Passaic,  under  the  name  of  James  Horner  &  Co. 
On  the  date  last  named  the  partnership  was  dissolved  by  the 
death  of  Mr.  Horner.  Mr.  Horner  left  a  will  by  which,  after  a 
few  unimportant  gifts  to  others,  he  gave  the  whole  residue  of  his 
estate  to  his  daughter,  Alice  Buckingham.  Very  soon  after  the 
death  of  Mr.  Horner,  serious  disputes  arose  between  Mrs.  Back* 
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ingham  and  Mr.  Ludlum,  and  in  August,  1874,  Mrs.  Buckingham 
filed  a  bill  in  this  court  asking  for  the  appointment  of  a  receiver 
of  the  partnership  assets;  also  for  an  account  and  settlement  of 
the  partnership  affairs,  and,  after  the  debt*  «»f  the  firm  were  paid, 
that  the  surplus  assets  might  be  divided.  On  this  bill  an  order 
to  show  cause  was  granted,  and  after  Ludlum  had  put  in  his 
answer,  and  both  parties  had  l>een  fully  heard,  the  court  made 
an  order,  bearing  date  November  17th,  1874,  appointing  Lud- 
lum receiver,  with  power  to  collect  and  receive  all  moneys  and 
other  property  belonging  to  the  firm,  and  out  of  the  proceeds  of 
the  property  of  the  firm  to  pay  the  debts  of  the  firm,  aud  to  take 
and  retain  possession  of  the  property,  with  a  view  to  the  ultimate 
settlement  of  the  affairs  and  business  of  the  firm,  under  the  direc 
tion  of  the  court. 

The  petitioner,  Joseph  W.  McElroy,  acted  as  superintendent 
;>f  the  steel  works  of  the  firm  from  July  1st,  1869  to  the  date  of 
its  dissolution.  The  service  thus  rendered,  he  claims,  wa*  mi- 
lered  under  a  contract,  by  which  the  firm  agreed  that  he  should 
be  entitled  to  receive,  as  compensation  for  his  services,  one-eighth 
of  the  yearly  profits  made  in  the  manufacture  of  steel,  they  guar- 
anteeing that  his  share  of  the  profits  should  not,  in  auy  year,  be 
less  than  $3,000.  It  is  admitted  that  the  contract  was  not  in 
writing,  and  that  it  was  made  some  time  before  he  commenced 
service  under  it,  so  that  it  was  not  performable  within  a  year  of 
its  date.  The  petitioner,  in  1877,  brought  an  action  in  this  court 
igainst  Ludlum  and  the  other  persons  in  interest,  on  the  alleged 
ixmtract,  asking  an  account  of  the  profits.  Ludlum  answered, 
admitting  the  contract;  Mrs.  Buckingham,  by  her  answer,  de- 
nied it,  and  on  the  issues  thus  raised,  this  court,  and  the  court  of 
errors  and  appeals,  both  decided  that  the  petitioner  was  not  en 
titled  to  an  account.  The  decision  of  both  courts  was  put  upon 
two  grounds;  first,  that  a  definite  and  complete  contract,  such  as 
would  entitle  him  to  an  account,  was  not  proved;  and  second,  if 
it  had  been  it  could  not  be  enforced,  it  being  invalid  by  the 
statute  of  frauds.     McElroy  v.  Ludlum,  5  Stew.  Eq.  828. 

The  |>etitioner,  subsequently,  on  the  10th  of  September,  1880, 
brought  an  action  at  law  against  Ludlum,  as  surviving  partner, 


140  CASES  IN  CHANCERY.  [37  Ekj. 

Buckingham  v.  Ludlum. 

and  declared  on  a  quantum  meruit.  Mrs.  Buckingham  was  notified 
of  this  suit  by  Ludlum,  and  requested  to  defend  it  at  her  own 
expense,  and  she  consented  to  do  so,  but  on  Ludlum's  refusing  to 
put  in  the  pleas  which  her  counsel  advised  were  necessary  to  a 
proper  defence,  she  declined  to  interfere.  Ludlum  interposed  a 
plea  of  the  general  issue,  and  on  the  trial  of  the  action,  a  judg- 
ment of  over  $21,000  was  recovered.  The  petitioner  has  at- 
tempted to  enforce  his  judgment.  He  has  succeeded  in  collecting 
$1,600,  but  the  proofs  render  it  quite  clear  that  this  is  all  he  can, 
at  present,  get  by  means  of  legal  process.  He  has  exhausted 
his  legal  remedy.  His  debt,  he  claims,  is  a  liability  of  the  firm, 
and  should,  on  the  plainest  principles  of  justice,  be  paid  out  of 
the  firm  assets.  All  the  firm  assets  are  now  in  this  court,  and  he 
asks  the  court  to  apply  so  much  of  them  as  may  be  necessary  for 
that  purpose,  to  the  payment  of  his  debt. 

The  fact  that  the  petitioner's  services  were  rendered  under  an 
invalid  contract,  does  not  in  the  slightest  degree,  impair  his  right  to 
recover  their  reasonable  value,  for  it  is  a  well-established  legal  prin- 
ciple that  where  one  person  renders  valuable  services  to  another, 
under  a  contract  invalid  by  the  statute  of  frauds,  and  the  per- 
son to  whom  the  services  are  rendered,  after  getting  them,  refuses 
to  perform  his  part  of  the  contract,  the  person  rendering  the  ser- 
vices may,  in  such  event,  treat  the  contract  as  a  nullity  and  recover 
the  value  of  his  services  in  an  action  on  the  quantum  meruit 
Smith  v.  Smith* a  Admr.,  £  Dutch.  208  ;  Rutan  v.  Hinchman,  1 
Vr.  255,  [2  Vr.  496  /]  McElroy  v.  Ludlum,  5  Stew.  Eq.  828.  This 
principle,  it  will  be  observed,  is  both  just  and  logical.  It  is  just 
because  it  prevents  the  person  to  whom  the  services  were  ren- 
dered from  getting  them  without  making  compensation ;  and  it 
is  logical  because  his  promise  being  invalid,  is  no  promise  in 
law,  and  the  matter  stands,  therefore,  just  as  it  would  if  the  ser- 
vices had  been  rendered  in  the  absence  of  an  express  promise. 

Nor  do  I  think  the  petitioner's  right  to  recover  in  this  pro- 
ceeding is  at  all  affected  by  the  judgment  of  dismissal  pronounced 
against  him  in  his  action  for  an  account  of  profits.  There  can 
be  no  doubt  that  a  prior  judgment,  pronounced  by  a  competent 
court,  between  the  same  parties,  on  the  same  cause  of  action,  and 
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which  decides  the  merits  of  the  cause  of  action,  is  conclusive 
upon  the  parties,  and  a  complete  bar  to  a  subsequent  suit.  But 
here,  it  will  be  seen  at  a  glance,  that  the  two  actions  of  the  pe- 
titioner stand  upon  grounds  fundamentally  different.  In  the 
first  he  was  seeking  to  enforce  an  express  contract,  which  entitled 
him  to  a  specific  share  of  the  profits,  regardless  of  the  value  of 
the  services  he  had  contributed  in  earning  them;  while  that 
which  he  is  now  prosecuting,  is  based  exclusively  on  the  fact  that 
he  had  rendered  valuable  services  to  this  firm,  at  their  request, 
without  stipulation  as  to  price,  but  under  a  promise  implied  by 
law,  that  lie  should  be  paid  what  his  services  were  reasonably 
worth.  A  judgment  in  the  first  case,  adjudging  either  that  the 
contract  on  which  that  suit  was  founded,  was  not  proved,  or  that 
the  contract  was  invalid,  it  is  obvious,  could  not  touch,  even  col- 
laterally, the  question  whether  the  petitioner  had  rendered  ser- 
vices for  which,  in  justice,  he  ought  to  be  paid.  The  petitioner's 
present  claim  is  unaffected  in  any  way,  in  my  judgment,  by  the 
judgment  pronounced  against  him  in  the  previous  suit. 

Nor  do  I  think  it  can  be  held  that  the  judgment  recovered  by 
the  petitioner,  at  law,  against  the  surviving  member  of  the  firm, 
binds  or  concludes  the  receiver  or  Mrs.  Buckingham.  It  is, 
however,  admissible  in  evidence  for  the  purpose  of  showing  what 
steps  have  been  taken  by  the  |>eti  doner,  by  means  of  legal  reme- 
dies, for  the  enforcement  of  his  debt,  and  also  to  show  that  he 
has  unsuccessfully  exhausted  the  means  provided  by  the  taW  for 
its  collection.  As  a  general  rule,  a  judgment  concludes  parties 
and  privies,  but  not  strangers.  And  by  parties  is  meant  all 
those  who  had  a  right  to  make  defence,  or  to  control  the  pro- 
ceeding and  to  appeal  from  the  judgment.  Persons  not  having 
these  rights  are  regarded  as  strangers.  And  by  privies  is  meant 
such  persons  as  are  privies  in  estate — as  donor  and  donee,  lessor 
and  lessee,  and  joint  tenants ;  or  privies  in  blood — as  heir  and 
ancestor ;  or  privies  in  representation — as  executor  and  testator, 
or  administrator  and  intestate;  or  privies  in  law — where  the 
law,  without  privity  in  blood  or  estate,  casts  land  upon  another  by 
escheat.  Taking  this  as  the  rule  of  decision,  it  is  clear  that 
the  receiver  and  Mrs.  Buckingham  stand  as  strangers  to  the  pe- 
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titioner's  judgment,  and  in  this  pn/ceeding  may  lawfully  contest 
both  his  right  and  the  amount  of  his  debt.  Chancellor  Wal- 
worth twice  decided  tha't  a  judgment  against  the  surviving  part- 
ners did  not  bind  the  representatives  of  the  other  partner.  Smith 
v.  Ballantyne,  10  Paige  101 ;  Leake  and  Walts  Orphan  House 
v.  Lawrence,  11  Paige  88,  [2  Den.  577], 

The  case  stands,  then,  in  this  position :  the  petitioner  has  ren- 
dered valuable  services  to  this  firm,  for  which,  he  alleges,  he  has 
not  been  paid ;  he  has  established  his  debt  against  the  surviving 
partner  by  a  judgment  at  law,  and  has  unsuccessfully  exhausted  all 
the  means  the  law  provides  for  its  enforcement;  this  court,  at  the 
instance  of  the  representative  of  the  deceased  partner,  has  taken 
possession  of  all  the  firm  property,  and  it  is  now  subject  to  its 
order;  the  petitioner's  debt,  if  honest  and  legal,  is  a  valid  charge 
both  at  law  and  in  equity  against  the  firm  assets,  and  ought  to 
be  paid  out  of  them;  they  can  only  be  reached  through  the  in- 
tervention of  this  court.  In  this  condition  of  affairs,  it  seems  to 
be  plain  that,  in  order  to  prevent  a  failure  of  justice,  this  court 
is  bound  to  hear  the  petitioner's  application,  and  if  his  debt  i* 
found  to  be  just  and  legal,  to  direct  its  payment. 

No  objection  is  made  to  the  method  in  which  the  petitioner  seeks 
relief.  It  is  not  insisted  that  relief  of  the  nature  asked  can  only 
be  given  in  a  suit  regularly  brought,  to  which  all  persons  in  in- 
terest are  made  parties  and  afforded  an  opportunity  to  make  de- 
fence. In  addition  to  those  already  discussed,  the  petitioner's 
application  is  mainly  resisted  on  two  grounds — first,  that  he  has 
already  received  full  compensation ;  and,  second,  if  he  has  not, 
his  remedy  is  barred  by  the  statute  of  limitations. 

Compensation  to  the  extent  of  $3,000  a  year  has  already 
been  made.  This,  it  is  insisted,  is  all  the  petitioner's  services 
were  reasonably  worth.  I  cannot  concur  in  that  view.  Careful 
and  patient  consideration  of  the  evidence  has  produced  a  strong 
conviction  in  my  mind  that  his  services  were  worth  more,  and 
would  readily  have  commanded  more  in  a  rival  establishment. 

At  the  time  of  the  commencement  of  his  service,  in  1869,  Ik 
had  been  a  worker  in  iron  for  over  twenty -five  years;  he  had 
invented  and  patented  a  process  for  making  steel  from  pig  iron; 
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the  firm  had  become  the  owners  of  the  patent,  but  found  that 
others  could  not  use  it  as  skillfully  and  advantageously  as  he 
could;  just  before  the  commencement  of  his  service,  the  peti- 
tioner had  determined  to  leave  the  firm  and  go  to  Connellsville, 
Pa.,  and  take  service  in  steel  works  there,  in  which  he  had  a 
pecuniary  interest ;  he  abandoned  this  project,  at  the  instance  of 
the  firm,  and  on  the  faith  of  their  offer.  The  service  he  ren- 
dered the  firm  was  skillful,  constant,  faithful  and  highly  bene- 
ficial ;  under  his  superintendence  the  capacity  of  their  works  was 
enlarged  and  their  product  increased ;  he  supervised  the  process 
of  manufacture  from  its  inception  to  completion ;  so  great  was 
the  confidence  of  his  employers  in  his  skill  and  judgment  that 
neither  gave  any  attention  to  that  department  of  their  business 
which  was  conducted  under  his  management.  No  fault  is  found 
either  with  the  quality  or  extent  of  his  work.  It  is  admitted  that 
he  was  skillful  and  faithful,  and  that  his  services  were  very  valu- 
able. This  being  so,  the  question  is,  What  does  he  reasonably 
deserve  to  have?  If  the  services  rendered  were  such  as  are  in 
general  demand,  their  value  may  be  shown  by  proof  of  what  is 
usually  paid  for  like  services  to  others,  possessing  similar  skill, 
experience  and  judgment.  The  customary  rates  are  then  the 
criterion  of  market  value.  In  such  cases,  the  court  may  prop- 
erly receive  evidence  of  the  compensation  paid  to  others,  possess- 
ing like  qualifications,  for  similar  services.  Such  evidence  has 
been  offered  in  this  case.  This  evidence,  considered  in  connec- 
tion with  that  which  shows  the  character  and  extent  of  the  peti- 
tioner's services,  has  strongly  persuaded  me  that  he  fairly  de- 
serves to  have  a  compensation  of  $4,000  a  year.  His  experience 
and  skill  would,  I  am  convinced,  have  commanded  an  annual 
salary  of  that  amount  in  almost  any  rival  establishment.  My 
mind  has  hesitated  between  the  sum  just  named  and  a  larger 
one.  His  services  were  unquestionably  of  great  value ;  if  they 
were  not  the  main  cause  of  the  firm's  prosperity,  they  contributed 
largely  to  it;  they  were  rendered, as  I  believe,  under  a  confident 
expectation  that  he  was  entitled  to  participate  in  the  success  of 
the  business,  and  the  greater  its  success,  the  larger  his  compensa- 
tion would  be.     His  hopes  naturally  stimulated  his  zeal  and  in- 
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duced  him  to  do  his  utmost.  I  am  not  sure  that  the  sum  allowed 
affords  adequate  condensation,  but,  after  much  reflection,  I  am 
satis6ed  it  more  nearly  approaches  what  is  just  and  fair,  under 
the  circumstances,  than  either  a  larger  or  smaller  sura. 

The  remaining  question  is,  Is  the  petitioner's  remedy,  against 
the  partnership  assets,  in  the  hands  of  the  court,  barred  or  not 
by  lapse  of  time?  His  debt  was  in  full  force,  and  his  cause  of 
action  perfect  when  this  court  took  possession  of  the  partnership 
assets.     His  term  of  service  commenced  July  1st,  1869,  and 

:.  "  closed  June  9th,  1874,  and  the  receiver  was  appointed  Novem- 

ber 17th,  1874.     As  already  stated,  the  order  appointing  the 

£  receiver  empowered  him  to  pay  the  debts  of  the  firm.     In  thin 

,Vv  respect,  it  followed  the  prayer  of  the  bill. 

£>.;.  It  will  be  remembered   that  Mrs.  Buckingham,  by  her  bill, 

PT*=  among  other  things,  asked  that  Ludlum  should  be  required  to 
*  account,  that  the  partnership  affaire  might  be  settled,  and,  after 
the  debts  of  the  firm  were  paid,  that  the  surplus  assets  might  be 
divided.  Now,  if  the  order  appointing  the  receiver  created  a 
trust  in  favor  of  the  creditors,  it  is  entirely  clear,  I  think,  that 
their  debts  were  relieved  from  the  operation  of  the  statute  of 
limitations.  The  trust  was  one  which  this  court  alone  could  ad- 
minister and  enforce.  Not  a  penny  of  the  money  realised  from 
the  trust  properly  could  be  applied  except  in  accordance  with  the 
orders  of  the  chancellor.  The  rule  is  settled.  Trusts  which  are 
not  cognizable  at  law,  but  fall  within  the  proper,  peculiar  and 
exclusive  jurisdiction  of  courts  of  equity,  are  not  subject  to  the 
statute  of  limitations.  Wanmaker  v.  Van  Buskirk,  Sax.  685  ; 
Marsh  v.  Oliver,  1  McCart.  259;  AfcClane's  Administratrix  v. 
Shepherd's  Executrix,  6  C.  E.  Gr.  76.  Chancellor  Kent  de- 
fined the  rule  as  follows:  "The  trusts  which  are  not  within  the 
statute  [of  limitations]  are  those  which  are  the  creatures  of 
courts  of  equity,  and  not  within  the  cognizance  of  a  law  court, 
and  that,  as  to  those  other  trusts  which  are  the  ground  of  an 
action  at  law,  the  statute  is,  and  in  reason  ought  to  be,  as  much 
a  bar  in  one  court  as  in  the  other.11  Kane  v.  Bloodgood,  7 
Johns.  Ch.  90 y  118.  And  Judge  Story,  in  speaking  on  the  same 
subject,  said :     "  As  to  cases  of  merely  constructive  trusts,  ere- 
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ated  by  courts  of  equity,  or  cases  which  are  treated,  for  some 
purposes,  as  implied  trusts,  to  which,  however,  legal  remedies 
are  applicable,  the  doctrine  cannot  be  admitted  that  the  statute 
of  limitations  does  not  embrace  them."  Robinson  v.  Hook,  4 
Mason  1S9, 168.  Now,  it  is  undoubtedly  true,  as  a  general  rule, 
that  the  mere  appointment  of  a  receiver  does  not  suspend  the 
operation  of  the  statute,  or  vary  the  position  of  the  parties  to  the 
litigation  under  it  Harrisson  v.  Duignan,  8  Dru.  &  War.  896. 
But  it  is  also  true  that  when  it  is  necessary  for  the  court  to  pro- 
tect its  jurisdiction,  and  accomplish  the  purposes  for  which  it 
took  charge  of  the  subject  in  dispute,  it  will  hold  that  its  inter- 
ference suspended  the  operation  of  the  statute,  and  it  will 
adjudge  the  rights  of  the  parties  as  they  stood  at  the  time  its 
jurisdiction  attached.  Wrixon  v.  Vize,  S  Dru.  &  War.  104..  In 
this  case,  it  will  be  observed,  the  court  did  something  more  than 
it  ordinarily  does  in  such  cases — simply  take  charge  of  the  prop- 
erty in  dispute,  pending  the  litigation,  to  provide  for  its  safety 
and  see  that  it  is  preserved.  At  the  instance  of  Mrs.  Bucking- 
ham, and  with  tht*  consent  of  Ludlum — for  the  order  appointing 
him  receiver  v  :i-  made  with  his  consent — the  court  took  charge 
of  the  partnership  effects,  for  the  purpose  of  liquidating  the 
partnership  affairs — to  collect  the  assets,  to  pay  the  debts,  as- 
certain the  surplus  remaining  for  distribution,  and  the  rights  of 
the  parties  therein,  and  making  final  distribution.  Suppose  this 
had  been  effected  by  a  voluntary  arrangement  between  the  par- 
ties, expressed  in  writing  and  properly  executed,  can  it  be  doubted 
that  a  trust  would  have  been  created  in  favor  of  the  creditors, 
which  would  have  relieved  their  debts  from  the  operation  of  the 
statute?  The  supreme  court  of  Pennsylvania  expressly  decided, 
in  Heckerts  Appeal,  84  Pa.  St.  488,  that  where  a  debtor 
makes  an  assignment  of  all  his  estate,  for  the  benefit  of  his 
creditors,  an  express  trust  is  created  in  behalf  of  his  creditors, 
which  relieves  their  debts  from  the  operation  of  the  statute ;  and 
that  the  assignor  cannot  set  up  the  bar  of  the  statute  against  a 
debt  which  was  alive  when  the  assignment  was  made,  but  was 
not  paid  until  after  it  had  been  due  more  than  six  years.  Judge 
Woodward,  in  delivering  the  opinion  of  the  court,  said :     "  We 

in 
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are  of  opinion  the  statute  of  limitations  has  no  application  here. 
This  was  a  direct  and  continuing  trusty  and  was  exclusively 
cognizable  in  a  court  of  equity.  *  *  *  Such  a  trust  is  Dot 
touched  or  affected  by  the  statute  of  limitations." 

The  judicial  action  taken  in  the  case  under  consideration,  ef- 
fected, substantially,  the  same  result  that  a  debtor  who  makes  an 
assignment  for  the  benefit  of  his  creditors,  accomplishes  by  his  own 
voluntary  act  He  makes  over  his  property  in  trust,  first,  for 
the  payment  of  his  debts,  and,  second,  if  anything  shall  be  left, 
that  it  may  be  returned  to  him.  The  court  here,  at  the  instance 
of  the  litigants,  sequestered  the  partnership  property,  first,  for 
the  payment  of  the  debts  of  the  firm,  and,  second,  to  enable  it  to 
adjust  the  rights  of  the  parties  in  the  surplus  assets,  and  then 
make  a  division  of  them  in  accordance  with  such  adjustment 
Can  it  be  successfully  contended  that  such  a  sequestration,  be- 
cause it  is  effected  by  judicial  action,  taken  in  the  due  course  of 
the  administration  of  justice,  and  with  the  consent  of  the  liti- 
gants, is  less  effectual  for  the  protection  of  the  creditors,  whose 
right  it  was,  at  the  time  of  the  sequestration,  to  look  first,  and  to 
the  exclusion  of  all  others,  to  the  property  sequestered,  for  the 
payment  of  their  debts,  than  a  voluntary  assignment,  made  for 
the  same  purpose,  would  be  ?     I  do  not  think  it  can. 

But  whether  the  action  of  the  court  created  a  trust  or  not,  it  is 
clear,  I  think,  that  in  taking  possession  of  the  partnership  prop- 
erty, the  court  changed  the  remedy  of  the  creditors  against  the 
assets  from  a  legal  to  an  equitable  remedy.  After  the  assets  were 
in  court  they  could  not  be  reached  or  touched  except  by  permis- 
sion of  the  chancellor.  No  action  at  law  would  lie  against  the 
receiver  for  the  debts  of  the  firm,  nor  could  such  an  action  be 
maintained  against  the  representative  of  the  deceased  partner, 
and  a  judgment  against  the  surviving  partner  would  be  utterly 
ineffectual  against  the  property  under  the  control  of  this  court. 
No  levy  could  be  made  upon  it  without  the  permission  of  the 
chancellor.  It  may  safely  be  said,  then,  that  after  the  partner- 
ship assets  were  in  court,  the  remedy  of  the  creditors  of  the  firm 
against  them  was  exclusively  equitable.  To  such  remedies  the 
statute  of  limitations  does  not  apply.     Courts  of  equity  are  not 
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within  the  terms  of  the  statute,  and  while  they  follow  it  bj 
analogy,  and  have  adopted  as  a  rule,  the  limit  of  six  years,  in 
analogy  to  the  statute,  as  the  time  within  which  a  suitor,  in  cer- 
tain cases,  must  bring  his  action,  yet  they  do  not  adhere  to  it  so 
inflexibly  as  to  feel  obliged  to  deny  relief  to  every  suitor  who 
asks  their  aid  after  the  expiration  of  the  limited  time.  The  rule 
on  this  subject  is  expressed  as  follows  by  one  of  the  vice  chan- 
cellors of  England :  "  Where  the  circumstances  of  the  case  are 
such  as  to  make  it  against  conscience  to  apply  the  rule  Pounded 
upon  this  analogy,  the  court  will  not  enforce  it.  It  has  been 
said  that  if  a  creditor  files  a  bill  on  behalf  of  himself  and  others, 
and  permits  it  to  be  dismissed  before  decree,  the  statute  would 
apply.  I  dissent  from  this  proposition,  for  I  think  that  the  court 
would  protect  a  creditor  against  an  accident  of  that  kind.  I  have 
no  doubt  that  if  a  creditor  intended  to  file  a  bill,  and  it  appeared 
that  the  rule  adopted  by  analogy  to  the  statute  would  affect  his 
demand,  but  that  a  bill  had  been  filed  before,  by  another  en  ditor, 
and  that  he  had,  in  confidence  that  the  former  &uit  would  be 
prosecuted,  abstained  from  filing  his  bill,  the  court  would  not 
apply  its  rule."    Sterndale  v.  Hankinson,  1  Sim.  393. 

Lapse  of  time  does  not  bar  the  debt,  but  simply  the  remedy, 
and  in  deciding  whether  the  creditor  has  lost  his  remedy  or  not, 
courts  of  equity  generally  govern  their  action  by  the  principle  laid 
down  by  Lord  Camden  in  Smith  v.  Clay,  3  Bro.  C.  C.  639,  note  ; 
"  A  court  of  equity,  which  is  never  active  in  relief  against  con- 
science or  public  convenience,  has  always  refused  its  aid  to  stale 
demands,  where  the  party  has  slept  upon  his  rights,  and  ac- 
quiesced for  a  great  length  of  time.  Nothing  can  call  forth  this 
court  into  activity  but  conscience,  good  faith  and  reasonable  dili- 
gence. Where  these  are  wanting,  the  court  is  passive  and  does 
nothing.19 

The  proofs  show,  I  think,  very  clearly,  that  since  the  dissolu- 
tion of  the  firm  the  petitioner  has  neither  slept  upon  his  rights, 
nor  been  slothful  in  their  pursuit.  Indeed,  the  judicial  records 
of  the  state  bear  testimony  that  since  1877  he  has  been  engaged 
in  an  almost  constant  struggle  in  the  courts  to  secure  their  vin- 
dication.    Prior  to  that  time  he  had  been  lured   into  inaction. 
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Mr.  Ludlum  swears  that,  after  his  appointment  as  receiver,  the 
petitioner  delayed  presenting  his  claim,  in  legal  form,  at  his 
request,  and  upon  his  representation  that  the  court  would  give  it 
attention  at  the  proper  time.  This  representation  may  have  been 
unauthorized  and  Mr.  Ludlum's  promise  without  legal  force 
against  the  persons  standing  in  the  rights  of  his  deceased  partner, 
but,  upon  the  question  whether  the  }>etitioncr  has  been  guilty  of 
6ueh  laches  as  should,  in  conscience,  bar  his  remedy,  they  are  of 
the  utmost  importance.  The  evidence  shows  that  the  petitioner 
has  not  lacked  diligence — he  has  been  vigilant,  but  mistaken.  At 
the  outset  he  misconceived  his  remedy  ;  but  for  that  the  questions 
now  before  the  court  would  have  been  settled  long  ago.  To  de- 
clare, in  such  a  case,  that  the  suitor  is  barred  of  his  remedy  by 
his  laches  would,  according  to  my  judgment,  be  an  abuse  of 
the  rules  of  justice. 

But  another  rule  of  equity  jurisprudence  pertinent  to  the 
question  under  consideration,  remains  to  be  mentioned.  It  has 
long  been  settled  that  a  creditor  of  a  firm  may  have  relief  in 
equity,  for  the  payment  of  his  debt,  against  the  separate  assets 
left  by  a  deceased  partner,  if  the  surviving  partner  be  insolvent 
and  the  firm  assets  exhausted.  Lord  King  so  held  as  early  as 
1692.  Lane  v.  Williams,  2  Vern.  277,  292.  Lord  Eldon  re 
cognized  this  doctrine  in  Gray  v.  Chlswell,  9  Ves.  118 \  and  in 
Ex  parte  Kendall,  17  Ves.  613,  and  Sir  William  Grant  affirmed 
it  in  Devaynes  v.  Noble,  1  Afer.  528, 564,.  And  Chancellor  Kent 
applied  it,  in  all  its  length  and  breadth,  in  Hamersley  v.  Lam- 
bert, 2  Johns.  Ch.  608.  There  the  firm  was  dissolved  in  1803,  by 
the  death  of  one  of  the  partners.  The  surviving  partner  made 
a  payment  on  account  of  the  complainant's  debt  in  1806,  and  on 
January  1st,  1807,  admitted  the  sum  remaining  due  at  that  date, 
and  in  October,  1807,  was  discharged  under  the  insolvent  laws 
of  the  state  of  New  York.  In  1809,  the  guardian  of  two  of 
the  infant  heirs  of  the  deceased  partner  paid  certain  moneys  into 
court  belonging  to  his  wards,  which  were  afterwards  invested  in 
public  stocks.  In  May,  1814,  eleven  years  after  the  dissolution, 
the  complainant  filed  his  bill,  asking  a  decree  that  his  debt  be  paid 
out  of  the  public  stocks,  which  from  the  time  of  their  purclmv**- 
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mained  in  court.  The  chancellor,  after  recognizing  the  doctrine 
established  by  the  prior  adjudications,  said,  "that  neither  delay, 
nor  lapse  of  time,  nor  dealing  with  the  survivor,  nor  calling  for 
and  receiving  part  of  the  debt  from  the  survivor,  amounts  to 
a  waiver  or  bar  of  the  claim  upon  the  assets  of  the  deceased/1 
and  he  made  a  decree  directing  the  payment  of  the  complain- 
ant's debt  out  of  the  fund  in  court.  And  Lord  (Tottenham, 
in  a  more  recent  case,  seems  to  have  been  of  opinion  that  the 
representatives  of  a  deceased  partner  could  not  successfully  set 
up  the  statute  against  a  creditor  of  the  firm,  so  long  as  the  sur- 
viving partner  had  a  right  to  call  upon  the  estate  of  his  deceased 
partner  to  contribute  to  the  discharge  of  the  liabilities  of  the 
firm.  In  Winter  v.  Innes,  4  MyL  &  Or.  110%  he  said  :  "  When 
the  simple  case  shall  occur  of  the  representatives  of  a  deceased 
partner  setting  up  the  statute  of  limitations  against  a  claim  by  a 
creditor  of  the  firm,  it  will  be  to  be  considered  whether  such  a 
defence  can  prevail  whilst  the  surviving  partner  continues  liable, 
and  the  estate  of  the  deceased  partner  continues  liable  to  con- 
tribute at  the  suit  of  the  surviving  partner.  If  the  equity  of 
the  creditor  to  go  against  the  estate  of  the  deceased  partner  is 
founded  upon  the  equity  of  the  surviving  partner  against  that 
estate,  it  would  seem  that  the  equity  of  the  creditor  ought  not  to 
be  barred,  so  long  as  the  equity  of  the  surviving  partner  con- 
tinues, as  that  would  be  to  create  that  circuity  which  it  is  the 
object  of  the  rule  to  prevent."  It  is  a  familiar  principle  of 
equity  that  a  creditor  may,  in  collecting  his  debt,  avail  himself 
of  all  the  securities  and  remedies  of  his  debtor.  This  is  the 
doctrine  which  I  think  the  court  would  be  bound  to  apply  if  the 
petitioner  was  here  seeking  relief,  not  against  the  partnership 
assets,  but  against  the  separate  estate  of  James  Horner,  deceased. 
His  present  position,  I  think,  gives  him  higher  and  stronger 
equities.  He  is  here  seeking  relief  against  the  fund  which,  by 
law  and  by  right,  stands  primarily  liable  for  the  payment  of  his 
debt,  and  which  would  ultimately  have  to  pay  it,  even  if  it  were 
possible  for  him  to  collect  in  the  first  instance  from  some  other 
source.  This  being  so,  I  think  it  would  be  a  denial  of  justice  to 
refuse  him  relief. 
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There  can  be  no  doubt  under  the  rale  laid  down  in  Todd  v. 
Rafferhfs  Admr.,  S  Stew.  Eq.  25^  and  in  the  same  case  on  aj>- 
peal,  7  Stew.  Eq  552,  that  for  any  payment  Ladlum  has  made, 
or  may  hereafter  make,  in  discharge  of  the  petitioner's  debt,  he 
will  be  entitled  to  allowance  in  the  final  settlement,  for  it  whs 
there  held  that  one  partner  cannot  set  up  the  bar  of  the  statute 
against  the  other  in  a  case  where  there  have  been  dealing*  in  re- 
spect to  the  partnership  affairs  within  six  years,  whether  they 
cousist  in  the  conversion  of  assets  into  money,  or  the  application 
of  assets  in  discharge  of  liabilities ;  and  that  the  statute  does  not 
begin  to  run  against  each  item  from  the  time  it  becomes  part  of 
the  account,  but  if  part  of  the  account  be  within  six  years,  that 
part  of  it  draws  after  it  the  items  before  six  years,  so  as  to  pro- 
tect them  from  the  operation  of  the  statute. 

The  petitioner  is  entitled  to  relief.  In  my  judgment,  he 
reasonably  deserved  to  have  $4,000  a  year  for  his  services, 
amounting  in  the  whole  to  $19,766.68.  Of  this  sum  be  has 
already  received  $15,000,  leaving  $4,766.68  still  doe.  For  this 
sum,  with  interest,  he  is  entitled  to  an  order,  together  with  coats. 


Charles  Borcherldto 

r. 

Bernard  Katz  and  Philip  Kate. 

L  A  principal  if  hound  by  the  sets  of  his  agent  within  the  authority  «Z« 
ptesslj  given,  and  also  for  such  acts  as  it  is  necessary  for  the  agent  to  do  to 
•ooomplisli  the  ol-ject  cif  his  appointment. 

2.  Where  a  contract  is  msde  t>y  an  ajrent.  without  disclosing  his  principal, 
and  the  other  eon!r»ctin£  par;y  afterwards  discovers  the  principal,  he  may 
waive  hi*  ru ht  to  look  to  the  aeon:  and  resort  to  the  principal. 

&  And  in  such  a  case,  parol  evidence  is  admissible  to  show  who  the  princi- 
pal was,  even  when  the  contract  is  in  writing. 

4.  But  the  role  that  an  unnamed  and  unknown  principal  shall  stand  Uahle 
the  contract  of  his  agent,  does  aot  apply  to  a  demise  under  seal    The  re- 
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Ution  between  the  owner  of  land  and  those  who  occupy  it  is  of  a  purely  legal 
character;  and  the  fact  that  a  lessee  takes  a  lease  for  an  unnamed  principal, 
but  in  his  own  name,  will  not  render  the  unnamed  principal  liable  for  the  rent. 


On  final  hearing  on  bill  and  answer  and  proofs  taken  in  open 
court. 

Mr.  Thomas  N.  McOarter,  for  complainant. 

Mr.  Charles  F.  Hill  and  Mr.  Socrates  Tattle,  for  defendants. 

Van  Fleet,  V.  C. 

This  is  a  novel  case.  The  complainant  seeks  to  hold  the  de- 
fendants for  the  rent  reserved  by  a  lease  made  by  him  to  other 
I  arsons  than  the  defendants.  The  special  ground  ou  which  he 
seeks  to  do  this  is,  that  the  defendants  were  the  real  lessees,  that, 
though  the  demise  was  made  to  other  persons,  they  acted  simply 
as  the  agents. of  the  defendants,  who  were  the  principals  in  the 
affair  and  entitled  to  the  benefit  of  the  demise.  The  legal  prin- 
ciple on  which  he  rests  his  right  to  relief,  is  that  which  entitles  a 
vendor  who,  having  made  a  sale  to  a  person  whom  he  l>elieved 
at  the  time  to  be  the  principal  in   the  transaction,  is  afterwards 

Note.— In  Jfiersfed  v.  Orange  and  Alex.  R.  R.  Co.,  1  Hun  151,  69  N.  Y.  343, 
a  lease  nnder  seal,  executed  by  an  agent  as  lessee,  in  his  individual  name,  and 
which  did  not  purport  to  be  executed  on  behalf  of  the  principal,  was  held,  in 
an  a.  tion  on  the  lease  and  for  use  and  occupation,  not  binding  on  the  latter, 
although  th?  fact  of  the  agency  was  recited  therein,  and  although  it  appeared 
by  extrinsic  evidence  that  the  lessee  acted  as  agent.  The  principal  occupying 
the  premises  during  the  term,  no  assignment  of  the  lease  being  shown,  was,  in 
the  absence  of  evidence,  presumed  to  have  entered  as  subtenant.  See  Durand 
v.  Curtis,  56  N.  Y.  7  ;  Brewer  v.  Dyer,  7  Cush.  337;  Sanders  v.  Partridge,  108 
M<ts*.  556;  Haywood  v.  Brunswick  Build.  Soc.,  L  R.  (8  Q.  B.  D.)  403. 

In  Van  Sehaick  v.  Third  Ave.  R.  R.  Co.,  8  Abb.  Pr.  380,  30  Barb.  189,  49 
Birb.  409,  38  X.  Y.  346,  it  was  held  that  a  lease  taken  by  A,  in  trust  for  a 
corporation  thereafter  to  be  formed,  creates,  on  the  formation  of  such  corpora- 
tion and  upon  its  receiving  an  assignment  of  such  lease,  with  knowledge  of  the 
terniH  upon  which  it  was  executed  and  received  from  the  lessor  by  A,  a  lia- 
bility in  equity,  on  the  part  of  such  corporation,  to  pay  the  rent  to  the  lessor. 
See,  also,  Wright  v.  Pitt,  L.  R.  {12  Eq.)  408  ;  Lorillard  v.  Lorillard,  4  Abb.  Pr 
tlO;  BorreU  v.  Newell,  3  Daly  tSS ;  Morgan  v.  Yard  (Pa.),  14  Rep.  759;  I 
Addis,  on  Qmt.  *213  ;  NieoU  v.  Burke,  78  N.  Y.  580.— Rkf. 
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discovered  to  have  liecn  the  a^ent  of  a  third  person,  to  recover 
the  price  of  the  goods  «»f  the  principal,  though  he  has  in  the 
meantime  debited  the  a^ent. 

Tlie  following  summary  presents  all  the  important  fact?:  On 
the  22d  of  October.  1877.  i he  complainant  maile  a  lease,  under 
seal,  to  Rudolph  Heller  and  William  Katz.  farmers,  doing 
lysines?  under  the  name  of  Krlier  &  Katz,  demising  certain 
premiss,  situate  on  Mull»erry  vreer.  in  the  city  of  Newark,  for 
a  term  of  two  years  and  rivtr  m<.*iul&s  frv»m  tlie  1st  day  of  No- 
vember, 1877,  at  an  annual  rvnt  of  $840,  payable  monthly  in 
advance.  The  lease  was  executed  by  both  parlies.  It  gave  the 
learn  the  right  to  re-enter  for  tlie  breach  of  any  cm-mam  on  the 
pan  of  the  lessees.  The  Itrssees.  covenanted  not  to  underlet,  nor 
to  assign  the  leas*\  or  any  part  i»f  Their  term,  withmt  ilie  written 
oonsen;  of  tlie  lessor.  On  iv  olsi  day  of  0«.-ber,  1877,  the 
defend  a  n:s.  Ber:.»rd  Kax  and  Philip  Katz,  constituted  and  an- 
oint oT:  Hr'or  A  K&:x  ;;it-ir  ai:»rneys,  empowering  tltem  to 
rarry  ,1:1  And  ivwiiiu.s  t:.e":*u>  :>eas  ilien  owned  by  tbe  «lefmdants 
in  :hi  i»::y  of  X;  orark,  sro  :o  1:*  and  jterfonn  all  and  every  act 
a:»d  :!:.:i£  u:,s:s.x\*:r  :vq:;:s":r  ar»-:  necessary  10  be  dtwe  in 
A'T\'  :.£  v-»r.  ;he  i^uslr^sR.  Helier  A  Ka-x  look  jmaseasion  of 
:ht-  derr.;s*vi  *o*v:r.  :s«.>  sor  &:~:er  T!»e  c  »7nmeDceiDen:  of  tbe  term, 
and  i*o::i;.,i:V«  :.■■  ».w:  *  :>.-!r .  i  .ii.:'y.  m»:i]  December.  1878, 
*  her.  He'.ier  ■:■:"*:..  Af:r*  .*-.v  :>  Ki*:i  <Mnrinn**d  10  ooraipy  them 
vow  *::■:;.  Apr:'.  -s\  ">7?\  v  i»er  he  left.  Ai  ii»e  rime  the 
wn".:*^  «-i«rt  j::if.:vi.v>t».-;  :»v-t  was  f. £20  rem  in  arrear,  which 
H »f  »\wv.;i"&  r.:ir:  .«»:  :r..:»  f.\  1.  •■■  e*:  !\v  distress,  hot  The  defend- 
»i  :>  .ir.  nij»  :\h  :^r.ip:'".A  s- ;7^.  .  uw\  : lie  (Mmpiuitiam  surren- 
.■i.'-vd  ;.  .*:  :>  s.:.  :<  :»\  ::»:  l-.'-.-n.-Uiins  was*,  in  part  ai  least, 
*-  j^t      Ti':  t  ". ■■«  ji.-nv;  ;';:.:  n^  s:  ••:' itif  rharTefc- seised  tielouged 

:i:« "  *er  A  K::  r.  T:»:  ^on*.n;:rii£Tt:  subsequently  bronrhi  an 
«■■■■:  j»:  j.v  :vt*-..u>:  ,i«t  't?>s:\>  :»-  Tin  rem  in  arrear.  but,  on 
■^*  r-'-:iii  :iiS-  p.^w  .1:'  :i::.nuy.  pr.ireeder:  no  further.  He 
*■  1  *:  kBow  of  :\u  sx^r^n^  of  :itf  power  nf  anurnev  on  til 
V:  '  >?f .  s.»nu  ::nn  fcr?e:  lu  1  -sf* --.  .-vnv.nv.mrien  his  actum  at  law, 
J-  r  :in  mi*-p.Y*r  of  piiivmc  :bi  est*  11  :iu  most  favorabl  form 
u\:  itu  *^omntaniaj)i,  1  ah*]    i^sunu  rh:i;  tiu  hnsinett  oarriftd  <m 
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on  the  demised  premises  was  the  business  of  the  defendants,  and 
that  Heller  &  Katz  were  the  agents  of  the  defendants  when 
the  lease  was  executed,  although  the  weight  of  the  evidence  shows 
both  facts  to  have  been  otherwise. 

Some  of  the  complainant's  legal  propositions  are  so  firmly  on 
tablished  as  to  be  beyond  dispute.  There  can  be  no  doubt  that 
a  principal  is  bound  by  the  acts  of  his  agent  within  the  authority 
expressly  given  to  the  agent,  and  also  for  such  acts  as  are  neces- 
sary and  requisite  to  be  done  in  order  that  the  agent  may  accom- 
plish the  object  of  his  appointment.  It  is  also  true,  as  a  general 
rule,  that  where  a  contract  is  made  by  an  agent,  without  disclos- 
ing his  princijwl,  and  the  other  contracting  party  afterwards 
discovers  that  the  person  with  whom  he  dealt  was  not  the  principal, 
but  that  a  third  person  stood  behind  him  as  the  real  party  in 
interest,  he  may  abandon  his  right  to  look  to  the  agent  personally, 
and  resort  to  the  principal.  And  this  he  may  do  even  when  the 
contract  is  in  writing,  and  is  such  as  is  required  by  the  statute  of 
frauds  to  be  in  writing,  for,  in  such  case,  parol  evidence,  showing 
that  an  additional  party  is  liable,  in  no  way  contradicts  the 
written  instrument  "  It  does  not  deny  that  it  is  binding  on 
those  whom,  on  its  face,  it  purports  to  bind,  but  shows  that  it  also 
binds  another,  by  reason  that  the  act  of  the  agent,  in  signing  thi 
agreement,  in  pursuance  of  his  authority,  is,  in  law,  the  act  of 
his  principal."  Biggins  v.  Senior,  8  M.  &  W.  834,  8U-  Parol 
evidence  is  admissible  in  such  cases  to  charge  the  principal,  but 
not  to  discharge  the  agent  2  Smith's  Lead.  Gas.  2%6.  But 
where  an  agent  makes  a  lease  in  his  own  name,  and  executes  it 
in  his  own  name,  though  the  rent  is  reserved  to  his  principal,  and 
all  the  covenants  purport  to  be  made  with  his  principal,  the 
principal  cannot  maintain  an  action  on  it,  for  the  reason  that  on 
a  deed  inter  paiies  no  person  can  maintain  an  action  except  a 
party  to  it  Berkeley  v.  Hardy,  6  B.&  C.  366  ;  Sheldon  v.  Dun- 
lap,  1  Harr.  $46. 

The  complainant  puts  his  right  to  relief  against  the  defend- 
ants, on  these  legal  rules.  He  justifies  his  resort  to  this  court 
in  this  wise:  He  insists  that  by  force  of  the  legal  rules  just 
stated,  his  right  to  hold  the  defendants  for  the  rent  is  clear,  but 
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that  he  camot  maintain  an  action  at  law  against  them  because 
they  are  not  parties  t  >  the  lease.  He  says  he  cannot  maintain  an 
action  for  ire  and  occupai?«*n.  for  the  statute  declares  that  such 
action  can  only  be  maintained  where  the  agreement  for  the  occu- 
pation of  the  land  is  not  by  deed  i&r.  p.  570  §  S) ;  he  claims, 
then-fore,  that  his  case  falls  within  that  principle  of  equity  juris- 
prudence which  declares  tha:  where  there  is  a  right  there  ought 
to  be  a  remedy,  and,  if  the  law  gives  none,  it  ought  to  be  ad- 
ministered in  equity.  This  conclusion,  I  think,  may  be  admitted 
to  be  sound,  provided  it  is  found  that  the  defendants  are  subject 
to  the  legal  principle  on  which  the  complainant  mainly  rests  his 
right  to  relief.  This,  in  my  judgment,  is  the  test  question  of  the 
case. 

Neither  the  researches  of  counsel,  nor  my  own,  have  resulted 
in  the  discovery  of  a  precedent  for  this  action.  I  think  it  may 
aafely  be  said  that  no  instance  exists  in  which  some  other  person 
than  the  leasee  named  in  a  lease,  under  seal,  has  been  held  liable 
in  equity  for  the  reut  reserved  by  the  lease,  on  the  ground  that 
he  was  the  undisclosed  principal  in  the  transaction,  and  liable,  as 
such,  by  force  of  the  rule  which  renders  an  unnamed  and  un- 
known vendee  liable  for  the  price  of  goods  purchased  by  him 
through  his  agent.  The  only  case  to  which  my  attention  has 
been  directed,  which  can  be  regarded  as  authority  for  the  com- 
plainant's position,  is  davering  v.  Westley,  S  P.  IPma.  408. 
There  the  plaintiff  made  a  lease  of  a  coal  mine  to  A  for  twenty- 
#ne  years.  A  then  declared  a  trust  of  the  lease  for  five  person*. 
These  five  persons  entered  into  i possession,  worked  the  mine,  and 
took  its  products,  but  some  time  after,  the  lessee  becoming  in- 
solvent, and  the  mine  unprofitable,  they  abandoned  it.  The 
lessor  then  brought  his  bill  against  the  lessee  and  ceduis  quetnui 
to  compel  them  to  pay  the  rent  in  arrear,  and  also  the  accruing 
rent,  insisting  that  though  the  lease  was  made  to  A,  yet  it  being 
declared  by  him  to  be  in  trust  for  the  five  persons,  as  tenants  in 
common,  it  was  the  same  thing  as  if  it  had  been  made  to  them 
originally.  The  master  of  the  rolls  (Sir  Joseph  Jekyll)  held 
that  the  cektuis  que  trust  wt»re  not  liable,  and  dismissed  the  bill. 
His  reason  was  this  :  That  inasmuch  as  the  plaintiff  had  chosen 
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to  let  the  mine  to  A  alone,  and  to  accept  his  covenant  for  the 
rent,  he  should  be  restricted  to  the  security  he  had  voluntarily 
accepted.  Having  accepted  the  covenant  of  the  lessee,  his  reme- 
dies were  limited  to  that.  Lord  Talbot,  on  appeal,  reversed  this 
decree,  and  decreed  that  the  lessee  was  primarily  liable,  but  in 
case  the  rent  could  not  be  collected  of  him,  then  that  each  of  the 
Sve  cestuis  que  trust  should  pay  one- fifth  of  the  rent  in  arrear, 
and  also  that  which  should  afterwards  accrue.  The  report  of 
this  case,  on  appeal,  is  extremely  meagre  and  unsatisfactory.  The 
conclusion  of  the  lord  chancellor  is  simply  given,  without  more. 
No  reasons  are  given,  and  we  have  not  a  even  a  hint  of  the  legal 
rule  which  it  was  supposed  the  judgment  of  the  master  of  the 
rolls  had  overlooked  or  disregarded. 

But  this  case  has  since  been  overruled.  It  is  no  longer  an 
authority  in  the  court  which  decided  it ;  on  the  contrary,  its  doc- 
trine has  been  repudiated.  Lord  Crun worth,  in  Walters  v. 
Northern  Coal  Mining  Co.,  5  De  Q.  M.  <fc  O.  629,  after  express- 
ing regret  that  the  grounds  of  Lord  Talbot's  decision  are  not 
given,  says:  "If  he  is  to  be  taken  as  laying  down  a  general 
proposition  that  whenever  a  legal  lessee  is  trustee  for  another,  the 
rent  becomes  an  equitable  debt  from  the  cestui  que  trust,  to  be  re- 
covered by  bill  in  this  court,  I  must,  with  all  respect,  say  that  is 
a  proposition  to  which  I  cannot  assent.  I  rest  my  judgment  on 
the  ground  that  no  such  general  principle  exists."  Lord  Cran- 
worth's  discussion  of  the  question  on  which  the  decision  here 
must  turn,  is  so  exhaustive  and  unanswerable  that  this  case  may 
be  decided  by  a  single  quotation  from  his  opinion.  He  says: 
"The  rights  of  a  landlord  against  those  who  occupy  his  land  are 
legal  rights,  well  defined  and  understood.  Where  a  tenant  is 
holding  under  a  demise  at  a  stipulated  rait,  the  landlord  has  his 
remedy  by  distress  or  action  of  debt.  If  the  lessee  assigns  to 
another,  the  landlord  has  against  the  assignee,  so  long  as  he  re- 
mains iu  possession,  the  same  rights  which  he  had  against  the 
origiual  tenant.  If  instead  of  assigning  his  interest,  the  lessee 
creates  a  tenancy  under  himself,  then  the  original  landlord  may 
either  distrain  on  the  under-tenant,  or  may  bring  his  action  of 
debt  or  covenant,  as  the  case  may  be,  against  the  original  le 
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•  •  •  The  object  of  the  present  bill  is  to  give  to  the  land- 
lord an  additional  remedy  in  case  the  legal  lessee  is  a  mere  trus- 
tee for  othrrs,  who  have  in  met  occupied  the  lands,  to  enable  the 
landlord,  in  such  a  case,  to  treat  tiie  ctatuis  que  trud  as  equitable 
debtors  for  the  amount  of  the  rent.  But  I  can  discover  no 
principle  t»  warrant  such  a  proposition.  The  relation  between 
die  owner  of  the  land  and  those  who  occupy  it  is  of  a  purely 
legal  character.  The  circumstance  that  there  is  a  relation  of  an 
equitable  character  subbing  betwt<en  the  lessee  and  the  actual 
occupier  cannot  give  any  equitable  rights  to  one  who  claims  by  a 
tide  paramount  both  to  the  trustee  and  the  ctwtui  que  trutt 
Whatever  be  the  relation  between  the  lessee  and  the  occupier,  the 
landlord's  rights  are  unaffected.  He  has  his  legal  remedy  by 
distress,  or  he  may  bring  his  action  against  the  lessee."  The 
same  doctrine,  substantially,  was  enforced  by  Lord  Justices 
Knight  Bruce  and  Turner  in  Our  v.  BUkop,  8  De  0.  M.  A  O. 
615.  An  attempt  was  made  there  to  hold  the  equitable  assignee 
of  a  lease  for  the  rent  which  accrued  during  the  time  he  was  in 
i he  actual  possession  aiul  enjoyment  ^f  the  demised  premises. 
L»rd  Justice  Knight  Bruce  said:  "They  [possession  and  enjoy- 
ment] do  not,  in  niy  judgment,  create  a  contract  between  the 
lts<?i'r  and  the  equitable  assignee  which  can  give  the  former  a  title 
to  the  relief  prayed  against  the  latter.  The  possession  by  itself 
would  not.  nor  would  the  equitable  assignment  by  itself,  have 
given  the  lessor  the  equitable  right  which  he  is  here  asserting 
tgainst  the  lessee;  neither,  I  think,  can  the  union  of  the  two." 
It  is  quite  impossible  to  distinguish  these  cases  from  the  one 
under  consideration.  They  are,  iu  all  material  and  essential 
}xuiiL<s  identical,  and  must  all  be  governed  by  the  same  general 
ru;«-s  of  justice.  The  fact  that  the  complainant  has  chosen  to 
d^-ribe  the  relation  existing  between  the  defendants  and  the  les- 
**es  in  this  case,  as  principal  and  a^enr,  and  that  in  the  cases  just 
referral  to  the  relation  which  extsted  between  the  lessees  and  the 
persons  sought  to  be  charged  with  the  rent  was  spoken  of  as  trus- 
ts and  cextuiM  que  trust,  is  without  the  least  significance  in  legal 
oti  mat  ion.  The  difference  is  in  terms  or  names,  and  not  in  the 
legal  character  of  the  relation.     The  relation,  in  principle  and 
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substance,  is  the  same,  whether  it  is  described  by  one  set  of  terms 
or  the  other,  and  its  rights  and  obligations  are  the  same,  whether 
called  by  one  name  or  the  other.  In  every  instance  in  which  an 
agent  takes  title  in  his  own  name  to  property  purchased  for  his 
principal,  he  makes  himself,  in  equity,  the  trustee  of  his  princi- 
pal. And  if,  in  the  transaction  under  consideration,  Heller  & 
Katz  were  the  agents  of  the  defendants,  then  in  taking  the  lease 
in  their  own  names  they  made  themselves  the  trustees  of  the  de- 
fendants, and  the  more  accurate  description  of  the  relation  of  the 
parties,  in  that  case,  would  be  trustee  and  cestui  que  trust,  rather 
than  principal  and  agent. 

The  precedents  are  against  the  complainant.  I  think  reason 
is  also  against  him.  No  reason  of  justice  or  policy  can  be  sug- 
gested why  landlords  should  have  the  additional  remedy  sought 
in  this  case.  A  creditor  of  that  kind  is  already  highly  favored 
by  the  law.  He  may  distrain  either  against  the  tenant  or  the 
under-tenant;  if  the  person  in  possession  fails  or  refuses  to  pay 
the  rent  in  arrear,  the  landlord  may  dispossess  him,  and  thus  re- 
cover the  possession  of  the  premises,  and  in  addition,  he  may  use 
the  only  means  within  the  reach  of  ordinary  creditors — bring  his 
action  at  law.  If  with  these  ample  remedies  at  his  command  he 
fails  to  secure  the  payment  of  his  rent,  it  may  be  safely  con- 
cluded it  is  not  for  the  want  of  adequate  remedies. 

The  complainant's  bill  must  be  dismissed,  with  costs. 


Enoch  A.  Ely 

v. 

Robert  C.  Crane  and  John  M.  Crane. 

1.  When  concurrent  jurisdiction  exists  in  matters  of  account,  equity  will 
not  withdraw  the  litigation  from  a  common  law  court,  unless  it  clearly  appears 
that  each  a  course  is  necessary,  in  order  that  complete  justice  may  be  done. 

2.  But  it  it  not  necessary  that  the  case  should  involve  an  equitable  element 
to  warrant  equity  in  assuming  exclusive  jurisdiction.    If  the  accounts  are  so 
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intricate,  or  eoofJicated,  that  they  com:*  be  examined  sod  tried  at  Nisi  Prius 
with  the  care  sod  dVliberali'Ti  doxbeatt  to  inmre  an  accurate  remit,  equity 
(bar  take  jtirudiction.  though  ao  acuiti  at  lav  srat  pending  srhen  the  suit  in 
equity  was  brought. 

9.  Ixi  deciding  whether  an  injoncti'.<i  shall  be  dissolved  or  not,  the  court 
oust  OAMh'ider  the  whole  case,  mod,  tbocgh  it  mar  doubt  whether  the  caw  made 
by  the  bill,  in  ao  action  (or  an  account.  U  sufficient  to  justify  the  retention  of 
the  injunction  and  changing  the  forum  of  litigation,  jet  if  the  answer  shows 
that  the  case  embraces  an  equity  which*  a  court  of  equity  can  alone  adminis- 
ter, the  chancellor  should  retain  the  injunction  and  issnim  exclusive  juris- 
diction. 

4.  A  defendant  in  a  suit  at  law,  who  asks  a  court  of  equity  to  assume  juris- 
diction of  the  litigation,  on  the  ground  that  the  remedy  at  law  is  inadequate, 
is  not  obliged  to  give  security  merely  because  he  asks  for  the  change. 

On  motion  to  dissolve,  heard  on  bill  and  affidavit  and  answer 
and  affidavit. 

Mr.  H.  C.  Pitney,  for  motion* 

Mr.  8.  M.  Dickinson,  contra. 

Van  Fleet,  V.  C. 

This  is  a  motion  to  dissolve  an  injunction.  The  question  H 
raise*  is,  whether  this  court  shall  take  jurisdiction  of  the  ques- 
tions at  issue  between  the  parties,  or  let  them  be  determined  at 
law.  The  complainant,  after  the  defendants  had  sued  him  at 
law,  filed  his  bill  in  this  court,  asking  to  have  the  defendants 
restrained,  and  the  account  between  himself  aud  the  defendants 
settled  here,  on  the  single  ground  that  the  accounts  were  so  com- 
plex that  they  could  not  be  examined  and  tried  at  Nisi  Prius  with 
any  certainty  that  an  accurate  result  would  be  reached.  An  in- 
junction was  granted.  The  defendants  have  answered,  and  now 
move  a  dissolution  of  the  injunction. 

The  case  made  by  the  bill  discloses  no  equitable  element  which 
would  give  this  court  exclusive  jurisdiction.  The  case  is  one 
where  concurrent  jurisdiction  exists,  and  either  tribunal  may 
properly  take  jurisdiction  of  it.  When  that  is  the  case,  and  a 
common  law  court  has  already  jurisdiction,  when  the  aid  of  this 
o>»urt  is  sought,  it.  is  not  the  practice  of  this  court  to  withdraw 
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the  litigation  from  the  common  law  tribunal,  unless  it  is  clearly 
necessary  to  do  so  in  order  that  justice  may  be  done.  But  it 
must  not  be  understood  that,  in  cases  of  this  class,  the  jurisdic- 
tion of  this  court  is  limited  to  accountings  involving  an  equitable 
element.  Though  the  accounts  consist  of  matters  purely  legal 
in  their  character,  so  that  each  item,  on  both  sides,  would  be  the 
proper  subject-matter  of  an  action  at  law,  or  of  legal  set-off, 
yet  if  the  accounts  are  so  complicated  that  they  cannot  be  ex- 
amined and  tried  at  Nisi  Prius  with  the  care  and  deliberation 
necessary  to  reach  an  accurate  result,  this  court  may  rightfully 
assume  jurisdiction,  even  after  an  action  at  law  has  been  com- 
menced. The  rule  on  this  subject  is  thus  stated  by  Mr.  Kerr: 
"  If  a  court  of  law  is  competent  to  deal  with  the  case,  equity 
will  not  interfere.  If,  on  the  other  hand,  the  case  is  such  that 
a  court  of  law  has  no  adequate  means  of  dealing  with  the  mat- 
ter, equity  will  entertain  jurisdiction."  Kerr  on  Inf.  68. 
Equity  someticnes  takes  cognizance  of  matters  of  account  from 
the  very  necessity  of  the  case,  as  where  the  accounts  are  so  com- 
plicated that  a  court  of  law  cannot  examine  them  at  Nisi  Prius, 
with  the  care  necessary  to  reach  an  accurate  result  Seymour  v. 
Long  Dock  Co.,  6  C.  E.  Or.  S96. 

Judged  by  this  rule,  I  think  there  is  great  reason  to  doubt 
whether  the  case  made  by  this  bill  is  sufficient  to  justify  the  in- 
terference of  this  court  The  complainant  says  the  accounts  are 
so  complicated  that  they  cannot  be  stated  and  settled  at  law ;  but 
this  is  not  enough.  The  court  cannot  accept  his  opinion;  it 
must  have  facts.  It  is  a  fundamental  rule  of  equity  pleading, 
to  be  observed  in  all  cases,  that  a  bill  must  state  facts  sufficient 
to  show  a  case  within  the  jurisdiction  of  the  court;  if  it  fails  to 
do  so,  no  relief  can  be  given.  In  a  case  in  which  a  change  of 
jurisdiction  is  sought  on  the  ground  of  intricacy  or  complexity, 
the  accounts  must  be  laid  before  the  court,  or  their  nature,  char- 
acter and  extent  so  far  disclosed  that  the  court  may  see  and 
judge  for  itself  whether  a  proper  case  for  the  exercise  of  its 
jurisdiction  exists  or  not  The  bill  in  this  case  simply  disputes 
certain  items  with  which  the  defendants  have  charged  the  com- 
plainant in  the  bill  of  particulars  annexed  to  their  declaration, 
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and  alleges  that  the  complainant  is  entitled  to  certain  credits,  in 
addition  to  those  given  to  him  in  the  bill  of  particulars.  It 
presents  the  familiar  case  where  the  debtor  claims  he  has  been 
charged  with  what  he  has  not  had,  and  has  not  received  all  the 
credits  he  is  entitled  to.  The  items  disputed  are  few  in  num- 
ber, and  the  issues  to  be  determined  on  their  allowance  or  dis- 
allowance are  such  as  the  law  courts  try  almost  every  day.  The 
credits  claimed  are  for  moneys  paid,  either  to  the  defendants  or 
to  some  other  person  for  them,  and  for  goods  sold.  The  ques- 
tion whether  the  complainant  is  entitled  to  them  or  not,  pre- 
sents the  simplest  sort  of  an  issue — just  such  an  issue  as  the 
common  law  courts  deal  with  more  frequently  than  any  other 
tribunal.  If  the  case  stood  on  the  bill  alone,  I  should  have 
great  difficulty  in  finding  any  satisfactory  reason  for  the  reten- 
tion of  the  injunction. 

Bat  the  answer  presents  a  condition  of  facts  which,  I  think, 
renders  it  entirely  clear  that  the  injunction  should  be  retained, 
and  that  this  court  should  take  jurisdiction  of  the  matters  in 
dispute  between  the  parties.  Indeed,  in  view  of  the  facts  ex- 
hibited by  the  answer,  it  is  obvious  full  and  complete  justice 
can  be  done  nowhere  else.  In  deciding  whether  an  injunction 
shall  be  dissolved  or  not,  the  court  must  consider  the  whole  case; 
not  simply  the  case  shown  by  the  bill,  but  the  case  as  it  is  shown 
by  the  whole  record.  And  even  in  a  case  where  the  answer  so 
completely  denies  the  equity  of  the  bill,  that  if  there  was  noth- 
ing else  before  the  court  but  the  bill  and  answer,  the  court  would 
be  required  to  order  a  dissolution,  yet  if  the  complainant  Km 
taken  his  evidence,  though  the  defendant  has  not  yet  had  time  to 
take  his,  and  it  appears  that  the  complainant's  evidence  so  ft*r 
supports  the  equity  of  the  bill  that,  on  a  fair  consideration  ctf 
the  whole  case,  the  injunction  ought  not  to  be  dissolved,  the 
court  will  not  dissolve  it.     Christie  v.  Qrijjing,  9  C.  E.  Or.  76. 

The  main  dispute  between  the  parties  is  whether  a  sum  of 
about  $4,000,  paid  by  the  defendants  to  the  complainant,  was 
passed  over  under  such  circumstances  as  entitle  the  defendants  to 
charge  the  complainant  with  it  in  the  accounting.  They  say  the 
complainant  obtained   it  by  fraud ;   that  he  induced   them,  by 
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fraud,  to  join  him  in  the  purchase  of  a  mortgage,  representing 
that  it  was  a  first  lien,  when,  in  fact,  it  was  the  second;  that  it 
was  a  first  class  security,  when,  in  truth,  it  was  of  trifling  value; 
and  that  it  belonged  to  a  third  person,  when,  in  reality,  it  was 
his  own;  and  that,  subsequently,  when  the  mortgaged  promises 
were  sold,  under  a  decree  made  in  a  suit  founded  on  the  first 
mortgage,  they  purchased  them  for  the  complainant,  at  his  in- 
stance, and  according  to  special  direction  given  by  him.  A  con- 
veyance was  afterwards  made  to  them,  and  they  say  they  now 
hold  the  laiids  for  the  complainant.  Now,  taking  this  to  be  true, 
is  it  not  manifest  that  the  case  embraces  an  equity  which  this 
court  alone  can  recognize  and  administer?  If  the  injunction  is 
removed,  and  the  defendants  succeed  in  recovering  a  judgment 
for  the  iimount  they  claim  in  this  transaction,  they  will  be  at 
liberty  to  enforce  their  judgment  to  the  last  penny,  notwithstand- 
ing the  fact  that  they  hold  the  lands  which  stood  pledged  for  the 
payment  of  the  security,  which,  they  say,  they  were  fraudulently 
induced  to  purchase.  This  certainly  would  not  be  just.  The 
duties  of  the  parlies,  in  equity,  are  reciprocal ;  they  spring  from 
the  same  transaction,  and  when  the  complainant  returns  the 
money  he  should  have  the  land.  The  defendants  would,  per- 
haps, be  required  at  law  to  show,  in  order  to  establish  a  right 
to  recover,  that  they  had  offered  to  restore  the  consideration  they 
had  received,  but  what  they  received  for  their  money  was  not  a 
title  to  the  mortgaged  premises,  but  the  mortgage  itself.  They 
acquired  title  to  the  mortgaged  premises  by  virtue  of  a  decree 
founded  on  the  first  mortgage,  and  by  means  entirely  dehors  the 
transaction  which  the  defendants  seek  to  invalidate.  £  take  it  to 
be  indisputable  that  the  court  in  which  the  action  at  law  is  pend- 
ing is  without  the  least  color  of  authority  to  exact,  as  a  condition 
on  which  the  defendants  shall  be  entitled  to  recover,  that  they 
shall  convey  the  mortgaged  premises  to  the  complainant.  Not 
so,  however,  here.  If,  on  final  hearing,  this  court  should  be  of 
opinion  that  defendants  were  entitled  to  have  the  sale  of  the 
mortgage  set  aside,  and  the  complainant  charged  with  the  moneys 
paid  therefor,  and  that  the  defendants  took  the  title  of  the  mort- 
gaged premises  for  the  complainant,  by  his  direction,  the  decree 
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d»  he  made  would  undoubtedly  provide  either  that,  on  the  pay- 
meat  or*  the  amount  due.  the  defendants  should  convey  to  the 
complainant,  or  that  the  mortgaged  premises  should,  in  some  ap- 
propriate method,  be  applied  in  discharge  of  the  complainant's 
debt  to  the  defendants*  The  case  as  presented  by  the  defend- 
ants' answer,  possesses  equitable  elements  which  it  is  plain  a 
court  of  law  can  neither  recognise  nor  administer,  and  which,  it 
is  equally  clear,  if  not  taken  into  consideration,  in  deciding  and 
adjusting  the  rights  of  the  litigants,  full  and  complete  justice  will 
doc  be  done.  This  court  is  therefore  bound,  according  to  a  well- 
established  principle,  to  take  jurisdiction,  because  the  remedy  at 
law  is  inadequate.     The  motion  to  dissolve  is  denied. 

The  defendants  further  insist  that  if  the  injunction  is  retained, 
the  complainant  should  be  required  either  to  give  security  for 
what  may  be  found  to  be  due.  or  to  allow  judgment  to  be  en- 
tered, execution  to  be  issued  and  a  ievy  taken,  the  judgment  and 
levy  to  stand  as  security  for  what  may  be  found  to  be  due. 
Facts  might  exist  which  would  entitle  the  defendants  to  the  pro- 
tection they  ask,  but  they  have  no  right  to  it  merely  because  the 
complainant  has  asked  to  have  the  jurisdiction  of  the  suit  changed. 
To  entitle  themselves  to  such  protection  they  must  show  that  they 
need  it,  or  they  must  show  such  a  case  of  danger  as  to  render  in- 
demnity a  reasonable  precaution.  They  do  allege  they  are  in 
danger,  but  they  put  in  their  allegation  in  this  extremely  indefi- 
nite form : 

*  They  say  that  the  complainant  it  himself  heavily  in  debt,  and  that,  as  they 
are  informed  and  believe,  moat  of  his  lands  are  heavily  mortgaged,  and  they 
really  (ear  that  if  the  recovery  of  judgment  against  him  shall  be  deferred  for 
any  considerable  time,  they  will  be  in  danger  of  losing  their  debt" 

An  allegation  stated  in  this  form  presents  no  ground  for  ex* 
tending  tne  protection  asked.  The  answer  is  verified  simply  by 
an  affidavit  in  the  common  form,  the  defendants  merely  affirming 
th*t  the  matters  and  things  set  forth  in  the  answer,  so  far  as  they 
relate  to  their  own  acts,  are  true,  and  so  far  as  they  relate  to  the 
acts  of  others,  they  believe  them  to  be  true.  A  verification  in 
this  form  affirms  nothing  except  that  the  defendants  are  troubled 
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by  fears.  There  is  nothing  before  the  court  which  shows  thai 
the  defendants  will  be  put  in  the  least  peril,  or  subjected  to  the 
slightest  hazard  in  changing  the  jurisdiction  of  the  suit.  They 
are  not  entitled  to  security  on  the  case  as  it  now  stands. 


Executors  of  John  8.  Denise,  deceased. 

v. 

Mary  C.  Denise  et  al. 

1.  A  legatee  indebted  to  his  testator  must  pay  his  debt,  or  his  legacy  may  be 
applied  in  discharge  of  his  debt 

2.  Under  the  twentieth  section  of  the  statute  of  wills,  the  substituted  legatee 
takes  subject  to  the  equities  existing  against  the  primary  legatee,  and  if  the 
primary  legatee  is  indebted  to  the  testator's  estate,  the  substituted  legatee  will 
only  take  so  much  of  the  legacy  as  is  left  after  the  debt  is  paid. 

3.  The  statute  was  designed  simply  to  relieve  from  hardship,  and  should 
not,  by  construction,  be  extended  beyond  the  purpose  of  its  enactment. 

4.  A  bequest  to  A,  with  a  limitation  over  in  case  A  should  die  without 
leaving  issue,  vests  the  sum  given  absolutely  in  A  if  he  is  alive  when  distri- 
bution is  made;  and  the  gift  over  in  such  a  case  will  only  take  effect  in  the 
event  of  A's  death  before  distribution. 

5.  A  devise  or  bequest  may  arise  from  implication.  Any  words  in  a  will 
which  manifest  an  intention  to  create  or  give  a  legacy,  are  sufficient  for  that 
purpose. 

6.  The  implication  on  which  such  a  bequest  must  be  founded  must  be  a 
necessary  one,  not  datural  necessity,  but  so  strong  a  probability  of  an  intention 
to  give  must  appear,  that  an  intention  contrary  to  that  which  is  imputed  to  the 
testator,  cannot  be  supposed  to  have  existed  in  his  mind, 

7.  A  construction  in  favor  of  a  bequest  by  implication  should  never  be 
adopted  except  in  cases  where,  after  a  careful  and  full  consideration  of  the 
whole  will,  the  mind  of  the  judge  is  convinced  that  the  testator  intended  to 
make  the  bequest 

On  final  hearing  on  bill,  answer  and  proofs  taken  before  a 
master. 
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Mr.  Jokn  J.  Eltfy  for  complainants. 

Mr.  Frmk  P.  McDermatL,  for  defendants. 

Van  Fleet,  V.  C. 

The  object  of  the  bill  io  this  case  is  to  procure  a  construction 
of  the  will  of  John  S.  Deoise,  decease* I.  The  princi|>al  question 
which  the  parties  ask  to  have  decided  is,  whether  the  legatee 
substituted  by  the  twentieth  section  of  «mr  statute  concerning 
wills,  io  case  the  legatee  named  in  the  will  dies  during  the  life 
of  the  testator,  takes  subject  to  the  equities  which  would  have 
existed  against  the  primary  legatee  had  he  survived  the  testator, 
or  free  and  clear  of  them. 

The  facts  are  these :  The  testator  made  his  will  on  the  2d  of 
April,  1873,  and  died  on  the  31st  of  December,  1880.  He 
added  a  codicil  on  the  28th  of  April,  1879,  by  which  he  made  a 
specific  bequest  to  one  of  hi<  grandchildren,  and  appointed  two 

Note. — Where  a  grandchild  claims  his  father's  share  in  the  distribution  of 
his  intestate  grand  father's  estate,  de!  t<  due  from  his  father  to  his  grandfather 
most  he  deducted  therefrom,  Earnest  v.  Earnest,  5  Rasde  213 ;  Guard  Ins.  Ox 
v.  Wilson,  57  Pa.  St.  1S2 ;  see  Calhoun  v.  Crossgrore,  33  La.  Ann.  1001. 

The  rule  applies  to  advancement*,  JYowd  x.  2urner,2  P.  Wms.  SCO;  McRae 
T.  McRae.  3  Brad/.  190 ;  see  Skinner  v.  Wynne,  2  Jones  Eq.  41 ;  Person's  Ap- 
peal, 74  P<u  St.  121  ;  Broxcn  v.  Tuyl>r,  62  M.  295. 

If  a  legacy  be  given  to  A  for  life,  with  remainder  to  his  children,  the  execu- 
tors cannot  set  off  against  the  principal  of  the  legacy  a  debt  due  from  A  to  the 
testator,  Voorhec*  v.  Voorhtes,  3  C.  E.  Or.  223.  Unless  there  be  an  ex  pre  s 
li  recti  on  to  deduct  such  debt,  Youmans  v.  Yonman*,  11  C.  E.  Or.  1 f9 ;  see 
Scott  v.  Nelson,  3  Porter  452. 

The  grandchildren  take  under  the  will  of  their  grandfather,  and  conse- 
quently their  father  cannot,  by  alienation  or  bequest,  affect  their  interest,  New- 
bold  v.  Pritchell,  2  Wharl.  46 ;  but  see  Johnson  v.  Johnson,  3  Hare  157 ;  Jones 
v.  Hensler,  L.  R.  (19  Ch  Dir.)  612 ;  the  widow  of  the  father  takes  no  interest, 
Hamlin  v.  Osgood,  1  Red}.  409  ;  Jones  v.  Jones,  37  Ala.  646  ;  Schneider*.  Kotsttr, 
H  Mo.  500;  but  see  Eager  v.  Fummdl,  L.  R.  {17  Ch.  Div.)  115;  Fletcher  v. 
Wormington,  24  Kan.  259 ;  nor  the  grandmother,  Joumell  v.  Leighton,  49  Iowa 
601;  nor  the  father's  creditors,  Cook  v.  \funn  (A7.  Y.  S.  C),  23  N.  Y.  Reg 
1133;  Baltic  v.  House,  4  Lea  202. 

A  direct  residuary  bequest  to  grandchildren  is  not  subject  to  a  set-off  of  a 
debt  due  from  their  father  to  their  grandparent,  Thatcher  v.  Qmnon,  6  Bush 
d41 ;  see  University  Appeal,  97  Pa.  St.  187.  Nor  is  a  legacy  to  the  children 
of  a  deceased  son  a  satisfaction  of  a  debt  due  from  the  father  to  such  son,  Lad- 
son  v.  Ward,  1  Desaus*.  314.— Rep. 
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of  his  sons  as  executors,  in  addition  to  the  two  he  had  appointed 
by  his  will,  but  made  no  other  change.  He  gave  his  son  Sidney 
C.  a  legacy  of  $3,000,  and  to  his  son  Busha  he  gave  a  legacy 
of  $2,000.  He  made  other  bequests  which  need  not  be  particu- 
larly mentioned,  and  then  authorized  his  executors  to  sell  all  his 
property,  both  personal  and  real,  at  private  or  public  sale,  as  they 
might  deem  most  advisable,  and  after  his  debts,  funeral  expenses 
and  legacies  were  paid,  directed  that  the  residue  should  be  dis- 
posed of  as  follows : 

"I  do  order  and  direct  that  the  residue  of  my  estate  be  equally  divided  be- 
tween my  following-named  children,  share  and  share  alike ;  that  is  to  say,  to 
my  son«,  Tunis,  William  T.,  John  H.,  Sidney  G,  Busha  and  David  D.  Denise, 
and  my  daughter,  Sarah  Jane  Jackson;  and  in  case  any  of  my  said  seven 
children  last  named  should  die  without  leaving  lawful  .issue,  then,  in  that  case, 
I  order  that  the  share  of  such  as  may  die  without  issue,  to  be  divided  amongst 
the  survivors  of  the  above-named  seven  of  my  children,  share  and  share  alike." 

The  testator's  son  Sidney  died  on  the  3d  of  September,  1875, 

more  than  five  years  before  his  father.    He  left  two  children,  who 

^till  survive.     At  the  time  of  his  death  he  was  indebted  to  his 

father,  on  promissory  notes,  in  a  sum  exceeding  $3,200.     He 

*3ied  insolvent.     The  testator's  sou   Busha  also  died   in   hi* 

father's  lifetime.    His  death  occurred  on  the  14th  of  December, 

3880,  less  than  three  weeks  before  his  father's  death.     He  left 

wl  child  who  is  also  stiH  living.     He  was  also  indebted  to  his 

father,  at  the  time  of  his  death,  on  promissory  notes.     His  debt 

exceeded  $1,200,  and  he,  too,  died  insolvent.     The  question  the 

executors  ask  to  have  decided  on  these  facts,  is  this :  whether 

the  person  whom  our  statute,  in  such  an  event  as  that  which  has 

happened  in  this  case,  puts  in  the  place  of  the  legatee  named  in 

the  will,  takts  subject  to  the  debts  of  the  primary  legatee  to  the 

testator's  estate. 

It  is  a  principle  founded  in  sound  reason  and  justice,  that  a 
legatee  indebted  to  the  testator  under  whose  will  he  is  entitled 
to  a  legacy,  shall  accept  his  debt  in  payment  of  his  legacy,  or  his 
legacy  may  be  applied  in  discharge  of  his  debt.  Vice-Chancel- 
lor  Shadwell  says  the  proper  answer  to  be  made  to  a  legatee 
who  asks  for  the  payment  of  his  legacy  without  first  paying  his 
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debt,  even  in  a  case  where  the  remedy  at  law  for  the  collection 
of  his  debt  is  barred  by  the  statute  of  limitations,  is,  "you  ask 
for  a  portion  of  the  assets  of  the  testator,  but  you  are  yourself  a 
debtor  to  the  testator's  estate,  and  his  assets  are  diminished  pro 
tantobyyour  default;  it  is  against  conscience  that  you  should 
take  anything  out  of  the  estate  until  you  have  made  good  what 
you  owe  to  it."     Oourtenay  v.  Williams,  8  Hare  689  >  BBS. 

There  can  be  no  doubt,  if  the  legatees  named  in  this  will  were 
here  in  person,  asking  for  the  payment  of  their  legacies,  the  court 
would  be  bound,  by  well- settled  principles,  to  decree  hat  theii 
legacies  were  paid  to  the  extent  that  they  were  indebted  to  the 
testator.  The  cases  on  this  subject  are  numerous.  I  shall  only 
cite  those  decided  by  this  court.  Snyder  v.  Warbasse,  8  Stock 
iBS;  Voorhees  v.  Voorhees' s  Exrs.,  8  C.  E.  Or.  228;  Brokaw  v 
Hudson's  Exrs.,  12  C.  E.  Or.  185. 

But  for  our  statute,  it  is  clear  the  legacy  of  $3,000  given  in 
Sidney,  and  that  of  $2,000  given  to  Rusha,  would  have  lapsed, 
and  fallen  into  the  testators  residuary  estate  and  passed  as  part 
of  it  But  our  statute  provides  that  when  a  legatee,  being  a 
child  or  other  descendant  o*  the  testator,  shall  die  during  the 
life  of  the  testator,  leaving  a  ihild  or  children,  who  shall  survive 
the  testator,  the  legacy  shall  not  lapse,  but  the  estate  bequeathed 
shall  vest  in  such  child  or  children,  in  the  same  manner  as  if  such 
legatee  had  survived  the  testator  and  had  died  intestate.  Rev.  p. 
1246  §  20.  Statutes  similar  in  character  have  beeu  passed  in 
many  of  our  sister  states,  and  while  many  questions  have  arisen 
under  them,  I  find  but  a  single  irs*auce  in  which  the  question 
now  before  the  court  has  been  decided  That  case  arose  under  a 
statute  of  Kentucky,  which  provides  Ch<it  if  a  devisee  or  legatee 
dies  before  the  testator,  leaving  issue  who  survive  the  testator, 
such  issue  shall  take  the  estate  devised  or  bequeathed,  as  the 
devisee  or  legatee  would  have  done  if  he  tad  survived  the  tes- 
tator. The  question  was  there,  as  it  is  here,  whether  the  legatee 
substituted  by  statute  took  subject  to  the  equities  which  would 
have  existed  against  the  primary  legatee,  had  he  survived  the 
testator,  or  free  from  them,  and  the  court  held  tha»  he  took  free 
from  them.     That  result  was  reached  by  drawing  a  wry  subtle, 
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and,  as  I  think,  unwarranted  distinction  between  the  position  of 
the  primary  legatee,  as  a  lieiiehViary  under  the  will,  and  his 
position  as  a  debtor  to  the  testator's  estate.  The  subject  in  dis- 
pute in  that  case  was  a  legacy  of  the  one-tenth  of  the  testator's 
residuary  estate.  The  court  say  the  primary  legatee,  if  he  had 
survived  the  testator,  would  have  been  entitled  to  his  one-tenth, 
without  encumbrance  or  charge,  l>ecaiise  it  was  not  encumbered 
or  charged  by  the  will,  but  they  admit  that  when  he  came  to 
ask  for  payment,  the  executors  would  have  had  a  right  to  retain 
-o  much  of  his  legacy  as  woidd  have  been  required  to  pay  his 
•  Icbt,  "but  this  right,"  the  court  argue,  "would  have  been 
founded  U|m>ii  equities  wholly  extrinsic,  and  having  no  connec- 
tion with  the  will,  or  with  any  right  derivable  from  it;  so  that 
it  could  not,  with  any  propriety  of  sj>eech,  be  said  that  the  lega- 
tee, if  he  had  survived,  would  have  taken  the  estate  bequeathed, 
Mibject  to  the  payment  of  his  debt  to  the  testator."  Carton  v.  (?ar- 
*o/#,  1  Meio.  300.  I  cannot  concur  in  this  reasoning.  It  appears 
to  me  to  be  unsound  in  Its  main  premises.  The  law  of  the  land 
constitutes  a  part  of  every  will,  and  the  rights  of  every  legatee 
must  be  defined,  measured  and  enforced  by  its  rules.  The  law 
says  a  legatee  indebted  to  his  testator  must  pay  his  debt,  or  his 
legacy  may  be  applied  in  discharge  of  his  debt.  That  being  the 
standard  by  which  the  rights  of  a  legatee  thus  situated  must  be 
measured,  I  cannot  regard  it  as  true,  either  in  fact  or  in  logic, 
that  he  takes  his  legacy  free  from  his  debt;  on  the  contrary,  I 
think  the  fact  is,  that  his  legacy  is  so  absolutely  subject  to  the 
payment  of  his  debt,  that  if  his  debt  happens  to  exceed  his 
legacy,  he  cannot  collect  a  penny  of  his  legacy. 

Besides,  the  construction  adopted  in  the  case  just  referred  to 
entirely  overlooks,  as  it  seems  to  me,  the  imperfection  in  our 
legal  system  which  this  statute  was  intended  to  remove.  As  the 
law  stood  before  the  enactment  of  the  statute,  if  a  father  made 
a  will,  distributing  his  estate  as  he  thought  proper  among  his 
children,  and  one  of  them  happened  to  die  in  his  lifetime,  leav- 
ing a  family  of  children,  unless  he  was  wise  enough  to  provide 
in  his  will  for  such  an  event,  the  children  of  his  dead  child 
would  get  nothing,  and  his  children  who  survived  him  wouM 
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Die  ^vdft  whiizh  w«Mild  iiave  existed  j^aiosc  hiav  The  statute 
wn»  designed  # m.pl j  :o  relieve  rrora  a  bartfchipv  and  should  not, 
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tfxvx*  in  che  great  maj^citr  of  instances — that  if  the  testator 
bwi  (6r»«en  the  crjodicioo  of  anairs  actoallr  exKtrng  at  the  tinae 
hk  will  tak**  irfEtcr r  he  woold  hare  mide  the  same  persons  lega- 
te** that  the  Hatnte  makes*  bat  it  k  verr  obvioas  that  eoch  a 
tCatote  thoild  not  be  enlarged  or  extended  bj  coostraetion.  Stat- 
at#a  mot*  *\w*j<*  be  eonstrued  so  as  ro  give  effect  t«>  the  intent 
and  (kjprx  f4  the  !^gi^IitareT  and  th;s  o«eT  I  think,  most  be  so 
r»ad  aa  to  onre  the  mischief  it  was  intended  to  remedy;  that  ia, 
it  ftbonld  be  held  to  pat  the  substituted  legatee  in  the  place  of 
hi*  parent,  and  to  give  him  jost  what  his  parent  would  have  been 
entitled  to,  sstgect  to  the  same  equities  that  his  parent  would 
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have  been  subject  to,  and  bound  by  the  same  rules  of  justice  that 
his  parent  would  have  been  bound  by.  He  must  take  in  the 
same  manner  that  his  parent  would  have  taken.  This,  I  am 
convinced,  is  the  meaning  of  the  statute,  and  it  must,  therefore, 
be  held  that  the  complainants  have  a  right,  as  against  the  sub- 
stituted legatees,  to  retain  the  whole  of  the  legacies  of  $3,000 
and  $2,000  in  part  payment  of  the  debts  due  by  the  primary 
legatees  to  the  testator's  estate. 

The  right  of  the  issue  of  Sidney  and  Rusha  to  two-sevenths 
of  the  residuary  estate,  stands,  I  think,  on  an  entirely  different 
footing.  The  testator  gives  to  each  of  his  seven  children  an 
equal  share  of  his  residuary  estate,  and  then  says : 

M  In  case  any  of  my  said  seven  children  last  named  should  die  without 
leaving  lawful  issue,  then,  in  that  case,  I  order  that  ihe  share  of  such  as  may 
die  without  issue,  to  be  divided  amongst  the  survivors  of  the  above-named 
seven  of  my  children,  share  and  share  alike." 

There  can  be  no  doubt,  according  to  the  rule  held  in  this 
state,  that,  under  a  bequest  expressed  in  this  form,  the  legatees 
take  absolutely,  if  they  survive  to  the  time  of  distribution,  and 
that  the  gift  over  will  take  effect  only  in  the  event  of  the  death 
of  the  first  legatee  before  distribution.  The  chancellor,  in  a 
recent  case,  has  construed  a  will  in  all  respects,  so  far  as  this 
question  is  concerned,  identical  with  the  one  now  under  con- 
sideration, and  I  need,  therefore,  on  this  point,  do  no  more  than 
cite  his  opinion.  Baldwin  v.  Taylor,  10  Stew,  Eq.  78.  No 
bequest,  it  will  be  observed,  is  made  to  the  survivors  unless  the 
first  legatee  dies  without  leaving  lawful  issue.  It  is  clear, 
then,  the  survivors  do  not  take.  The  contingency  on  which 
they  were  to  take  has  not  happened.  Where,  then,  did  the 
testator  intend  the  shares  of  such  of  his  children  as  should  die 
before  distribution,  leaving  issue,  should  go?  It  is  plain  that 
he  did  not  intend  to  die  intes'ate  as  to  any  part  of  his  estate. 
He  made  careful  provision  for  the  disposition  of  the  whole  of 
it,  and  eveu  attempted  to  provide  for  contingencies  which  seemed 
possible  to  his  mind.  A  devise  or  bequest  may  arise  from  im- 
plication.    Any  words  in  a  will  which  manifest  an  intention  to 
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create  or  give  a  legacy,  are  sufficient  for  that  purpose.  In  de- 
ciding whether  a  legacy  is  given  by  implication  or  not,  conjecture 
must  not  be  taken  for  implication.  To  create  a  bequest  in  that 
way,  the  implication  on  which  it  is  founded  must  he  a  necessary 
one;  Dot  natural  necessity,  but  so  strong  a  probability  of  an  in- 
tention to  give  must  appear,  that  an  intention  contrary  to  that 
which  is  imputed  to  the  testator,  cannot  be  supposed  to  have 
existed  in  his  mind.  A  construction  in  favor  of  a  bequest  by 
implication,  should  never  be  adopted  except  in  cases  where,  after 
a  careful  and  full  consideration  of  the  whole  w.U,  the  mind  of 
the  judge  is  convinced  that  the  testator  intended  to  make  the 
bequest.  McCoury's  Executors  v.  Leek,  1  McQirt.  70 j  Holton 
ads.  White,  3  Zab.  830. 

Applying  this  test  to  the  case  in  hand,  I  think  it  is  quite  ap- 
parent the  testator  intended  that  the  issue  of  any  of  his  children 
who  should  die  before  distribution,  should  take  that  share  of  his 
residuary  estate  which  his  will  gave  to  their  parent.  Indeed, 
the  implication  in  that  regard  is  not  only  highly  probable,  but 
comes  very  near  absolute  certainty.  Harman  v.  Dickenson,  1 
Bro.  C.  C.  9Jf  is  directly  in  point.  A  testator  made  a  l>equest 
to  his  two  daughters,  and  directed  that  if  either  should  dir  with- 
out issue  the  bequest  should  go  to  the  survivor.  One  of  the 
daughters  married  and  had  issue,  aixl  afterwards  died,  leaving 
her  issue  surviving.  And  afterwards  the  other  died.  Lord 
Thurlow  decided  that  the  bequest  went  to  the  issue  of  the  mar- 
ried daughter,  though  her  sister  survived  her.  This  result,  it  is 
obvious,  could  only  be  reached  on  the  theory  that  there  was  an 
implied  bequest  to  the  issue. 

In  my  judgment,  there  is  an  implied  bequest  in  this  will  to 
the  issue  of  such  of  the  residuary  legatees  as  should  die  before 
distribution ;  and,  consequently,  I  hold  that  the  issue  ot  Sidney 
and  Rusha  each  take  the  one-seventh  of  the  residuary  estate  in 
their  own  right,  by  force  of  a  bequest  directly  to  them,  and  free 
from  any  equities  existing  against  their  parents. 
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Andrew  Albright  and  Edwin  R.  Cahoonk 

v. 

Andrew  Teas. 

1    A  non-patentable  invention  or  improvement  is  not  the  subject  of  an  ex- 
1  naive  right  or  property,  bill  is  common  property,  o|>en  to  all  the  world. 

2.  A  covenant  by  which  the  covenantor  restrains  himself,  generally  and 
absolutely,  without  limitation  as  to  lime  or  place,  from  exercising  his  skill 
and  knowledge,  is  repugnant  to  public  policy  and  void. 

3.  An  injunction  should  never  be  granted  in  a  doubtful  case. 

On  hearing  on  bill  and  affidavits,  and  order  to  show  causr 
and  the  affidavit  of  the  defendant  in  answer. 

ifr.  A.  Q.  Keasbey  and  Mr.  Cktyton,  for  complainants. 

J/r.  Philemon  Woodruff,  for  defendant. 

Van  Fleet,  V.  C. 

The  complainants  seek  to  have  the  defendant  restrained  from 
carrying  on  any  business  relative  to  saddletrees  or  coach-pads, 
founded,  in  any  way,  upon  any  improvements  devised  by  him, 
or  upon  any  ideas  with  respect  to  the  manufacture  of  such  arti- 
cles, originating  with  him  or  derived  from  his  knowledge  and 
experience.  They  put  their  right  to  an  injunction  on  the  ground 
that  the  defendant  has  bound  himself,  uot  only  to  assign  to  them 
all  his  patents  and  patentable  improvements,  but  to  devote  all 
his  skill  and  knowledge  to  the  business  in  which  he  and  they 
are  jointly  interested ;  he  in  the  royalties  and  percentages  to  be 
paid  to  him  on  articles  manufactured  by  them  under  his  patents, 
and  they  iu  the  profits  to  be  made  in  the  use  of  his  patents.  The 
covenant  on  which  this  claim  is  founded,  after  providing  that 
the  defendant  shall  assign  to  the  complainants  all  patents  then 
held  by  him,  and  such  as  should  thereafter  be  issued  to  him, 
reads  as  folio wb: 
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"And  that  wboneior  be  shall  iciest  any  ether  improTesaeiioi  relating 
thereto,  and  for  inipiutcanenta  in  the  conrtraatkm  af  gig  waddles  and  aoach- 
pods  for  haraev*,  be  wili  without  coat  or  the  paya&ent  of  any  mooers  to  him, 
execute,  or  Cause  to  be  eracated,  eh  proper  wstrenneott  in  writing  with  which 
to  procure  letten  potest  therefcr,  and  will  fuUj  execute  and  delirer  assign- 
menu  therdbr,  for  such  iaveatSooa,  to  the  said  Edwin  R.  Caboone  and  Andrew 
Albright,  to  be  hold  and  ensured  by  thesa,  their  heirs  and  legal  representa- 
tives ai  " 


By  force  of  this  covenant  the  complainants  are  entitled  to  all 
the  defendant's  patents  and  to  all  patentable  improvements  he  maj 
invent  So  far,  I  think,  its  meaning  is  clear.  As  to  non-pat- 
entable improvements,  I  think  the  legal  effect  of  the  covenant  is 
eqnallj  certain.  They  are  not  the  subject  of  an  exclusive  right 
or  property,  but  are  common  property,  open  to  all  the  world,  and 
the  complainants  have  the  same  right  now  to  use  them  that  they 
would  have,  had  they  been  formally  assigned  to  them.  An  as- 
signment would  add  nothing  to  their  right  nor  exclude  others 
from  the  exercise  of  the  same  right. 

But  the  complainants  contend  that  the  court,  in  trying  to  as- 
certain the  meaning  of  this  covenant,  should  have  regard  to  the 
relations  of  the  parties  and  the  object  they  had  in  view  in  making 
the  contract,  and  they  insist  that  if  it  is  read  in  this  way,  it  will  be 
seen  that  there  was  a  mutual  understanding  that  the  defendant 
should,  for  all  the  future,  devote  all  his  skill  and  knowledge 
exclusively  to  the  business  in  which  he  and  they  were  jointly 
interested,  and  not  engage  in  any  business  which  might  bring 
him  in  competition  or  rivalry  with  them.  It  is  certain  that  no 
such  understanding  or  purpose  is  plainly  expressed ;  on  the  con* 
trary,  I  think  it  is  quite  clear  that  the  thing  which  was  in  the 
minds  of  the  parties,  and  which  the  one  expected  to  get  and  the 
other  intended  to  give,  was  patentable  inventions  or  improve- 
ments, for  it  will  be  observed  that  the  coveuant  plainly  declares 
that  the  first  thing  the  defendant  shall  do,  after  inventing  an 
improvement,  is  to  execute  "  all  proper  instruments  in  writing 
with  which  to  procure  letters  patent,"  and  he  then,  by  the  sen- 
tence immediately  following,  binds  himself  to  execute  and  de- 
liver assignments  to  the  complainants  for  such  inventions.  Mani- 
festly, the  improvements  which  were  in  the  minds  of  the  parties 
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were  such,  and  such  only,  as  could  be  called  inventions  and  were 
patentable.  It  is  difficult  for  me  to  see  how,  in  the  face  of  this 
language,  (he  covenant  can  be  construed  to  embrace  anything  but 
patentable  improvements  The  bill  does  not  aver,  nor  is  there 
anything  in  the  case  to  show,  that  the  improvement  which  the 
defendant  claims  to  have  made,  and  which  the  complainants  seek 
to  have  him  prohibited  from  making  and  selling,  is  patentable. 
The  defendant  swears  that  it  is  not,  and  I  suppose  his  oath  in 
that  regard  must  forever  preclude  him  from  making  a  successful 
application  for  a  patent. 

Moreover,  if  the  covenant  would  bear  the  construction  which 
the  complainants  put  upon  it,  I  think  it  is  quite  obvious,  unless 
the  parties  stand  to  each  other  in  the  relation  of  copartners,  that 
its  violation  cannot  be  made  the  basis  of  judicial  restraint.  If 
they  are  right,  the  defendant  has  restrained  himself,  generally 
and  absolutely,  without  limitation  as  to  time  or  place,  from  exer- 
cising his  talents  and  skill  in  making  gig-saddles  and  coach-pads. 
According  to  the  uniform  course  of  decision,  such  a  contract  is 
void,  on  account  of  its  repugnancy  to  public  policy.  It  prevents 
competition,  and  thus  enhances  prices,  and  exposes  the  public  to 
all  the  evils  of  monopoly.  Alger  v.  Thacher,  19  Pick.  61 ; 
Kerr  on  Ivj.  507. 

There  is  nothing  in  the  contract  which  will  warrant  the  court 
in  declaring  that  the  parties  are  copartners,  nor  can  it  be  justly 
said  that  their  relations  so  nearly  approach  those  of  persons  stand- 
ing in  that  relation,  that  they  should  be  held,  as  between  them- 
selves, subject  to  the  duties  and  obligations  of  copartners. 

As  a  general  rule  a  suitor  who  asks  for  an  injunction  must 
show  a  clear  right.  An  injunction  should  never  be  granted  in  a 
ioubtful  case.  Looking  at  this  case  from  the  complainants' 
standpoint,  and  remembering  that  they  ask  to  have  the  defendant 
enjoined  from  exercising  his  skill  and  knowledge  in  the  prose- 
cution of  a  lawful  business,  I  think  it  is  manifest,  that  their 
right  is  so  extremely  doubtful  that  an  injunction  should  not  go, 

The  complainants'  application  must  be  denied,  with  costs. 
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William  IL  Rubldig,  administrator  of  Gershom    Rosling, 

deceased, 

v. 

Stacy  B.  Bray  et  ml. 

L  The  court  cannot  approve  of  suspending  the  examination  of  witnesses 
before  the  master,  in  order  to  hare  settled  whether  or  uot  portions  of  testimony 
offered  are  relevant. 

2.  A  witness  cannot  decide  for  himself  whether  or  not  he  will  answer  the 
questions  propounded,  except  where  the  answer  will  haVe  a  tendency  to  expose 
him  to  a  penal  liability,  or  any  kind  of  punishment,  or  to  a  criminal  charge, 
or  to  the  forfeiture  of  his  estate,  or  to  degrade  his  character. 

On  bill.     Motion  to  suppress  testimony  and  Co  compel  a  wit- 
to  answer. 


Mr.  James  F.  Rusting,  for  motion. 
Mr.  C.  A.  Shiftman,  contra. 

Bird,  V.  C. 

As  to  the  relevancy  of  the  testimony  respecting  an  alleged 
agreement  between  Mr.  Gershom  Rusling,  in  his  lifetime,  and 
Mr.  Bray,  concerning  the  premises  or  the  mortgage  thereon,  out 
of  which  the  surplus-money  now  to  be  disposed  of  arose,  or  re- 
specting the  support  of  the  infant  who  claims  that  money  by  her 
guardian,  I  shall  express  no  opinion.  It  might  prove  very  un- 
wise and  misleading  so  to  do  at  this  stage  of  the  cause.  If  such 
questions  can  properly  be  mooted  at  all  before  final  hearing,  I 
think  they  ought  not  to  be  opened  to  the  court  until  the  exami- 
nation of  witnesses  has  been  formally  closed.  To  establish  or 
tolerate  the  practice  of  allowing  parties  to  sus|>end  the  examina- 
tion, in  order  to  obtain  the  opinion  of  the  court  as  to  the  compe- 
tency of  witnesses  or  the  relevancy  of  evidence,  would  greatly 
impede  and  embarrass  suitors,  and  often  prove  disastrous  to  poor 
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litigants.  It  is  urged  that  the  record  should  not  be  encumbered 
with  useless  material.  The  answer  is  that  the  party  insisting  on 
the  production  of  illegal  evidence  does  so  at  his  peril  as  to  all 
the  costs  that  shall  follow.  See  Williams  v.  Vreeland's  Execu- 
tor*, S  Stew.  Eq.  676. 

The  other  inquiry  is  of  a  different  nature.     The  witness  re- 
fuses to  answer.     She  undertakes  to  prescribe  the  limits  of  the 
inquiry.     This  is  therefore   properly  before  the  court  at   this 
stage.     It  must  be  disposed  of,  but  without  in  any  respect  set- 
tling the  question  of  relevancy,  or  the  right  to  put  the  question 
on  cross-examination.    The  question  submitted,  but  not  answered, 
was :     "  On  a  fair  estimate  of  your  property,  both  real  and  per- 
sonal, what  do  you  swear  you  are  worth  ?  "     It  was  the  duty  of 
the  witness  to  answer.     A  witness,  on  examination  before  the 
master,  has  no  discretion  as  to  what  questions  may  or  may  not 
be  answered,  unless  the  answer  will  subject  him  to  a  penal  lia- 
bility, or  any  kind  of  punishment,  or  to  a  criminal  charge,  or  to 
the  forfeiture  of  his  estate,  or  to  degrade  his  character.     See  1 
€treenl.  on  Ev.  §§  461-454- 

The  motion  to  suppress  will  be  overruled ;  the  motion  for  an 
order  directing  the  witness  to  answer  will  be  granted,  but  with- 
out costs  to  either  party. 


John  B.  Candy 

v. 

The  Globe  Rubber  Company. 

1.  A  sale  of  chattels  to  a  corporation  may  be  rescinded  where  credit  there* 
^or  was  given  to  the  corporation  on  the  strength  of  cotemporaneous  represen- 
tations of  the  officers  as  to  its  solvency  and  prosperity,  which  representation! 
^H  shown  to  have  been  false  and  fraudulent  when  made. 

2.  Where  the  treasurer  of  a  corporation  pays  for  some  of  its  capital  stock, 
'bought  and  claimed  by  him  individually,  out  of  the  funds  of  the  corporation, 
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and  also  endorses  the  notes  of  a  customer,  for  his  accommodation,  in  the  name 
of  the  corporation,  bona  fide  sales  made  thereafter  to  the  corporation  may  be 
rescinded,  and  the  goods  reclaimed. 


On  petitions  filed  by  G.  K.  Sheridan,  Brinkerhoff,  Turner  & 
Co.,  William  R.  Grace  &  Co.,  and  H.  B.  Claflin  &  Co.,  to  rescind 
certain  contracts  of  Hale  made  by  the  several  petitioners  to  the 
said  rubber  company. 

Mr.  A.  O.  Rickey,  for  G.  K.  Sheridan. 

Mr.  8.  M.  Dickinson,  for  Brinkerhoff  &  Co. 

Mr.  R.  8.  Woodruff  and  Mr.  J.  Buchanan  for  William  R. 
Grace  &  Co. 

Mr.  Franldin  M.  Olds,  for  H.  B.  Claflin  &  Co. 

Bird,  V.  C. 

The  Globe  Rubber  Company  was  organized  by  filing  the  cer- 
tificate required  by  the  statute,  April  15th,  1881,  with  a  capi- 
tal stock  of  three  hundred  shares,  each  of  the  value  of  $100. 
In  July  the  books  were  opened,  and  before  the  expiration  of  six 
months  thereafter  the  stock  was  all  taken  by  John  B.  Ckndy, 
James  F.  Brook,  Charles  S.  Knowles  and  Josiah  Hollis.  Candy 
was  elected  treasurer,  Brook,  president,  Hollis,  secretary.  Soon 
after  the  books  were  opened  and  the  officers  elected,  the  company 
commenced  the  purchase  of  goods  and  the  manufacture  and  sale 
of  rubber. 

On  the  8th  day  of  November,  1882,  John  B.  Candy  filed  him 
bill  in  this  court  declaring  that  he  was  the  owner  of  two  hun 
dred  and  ninety-eight  shares  of  said  stock,  and  that  Brook  an  -« 
Hollis  were  each  the  owner  of  one  share;  that  the  corporati'-^ 
owned  real  estate  of  the  value  of  $80,000;  that  it  was  in  a^ti-^. 
operation  until  November  6th,  1882,  when,  being  insolve-w— 
it  suspended  ;  that  said  company  sold  goods  largely  to  one  W  m 
A..  Leavitt,  of  Philadelphia,  in  payment  of  which  it  accepted! 
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large  amount  of  his  paper,  and  that  it  loaned  to  him  its  paper  foi 
his  accommodation,  and  endorsed  his  paper  for  his  benefit,  iu  the 
belief  that  he  was  responsible;  and  that  it  is  largely  indebted  to 
parties  for  material  purchased,  to  be  used  in  the  manufacture  of 
rubber,  and  to  mechanics  and  others ;  and  that  said  Leavitt  be- 
came unable  to  pay  the  notes  it  had  loaned  to  him. 

An  injunction  was  allowed  and  a  receiver  appointed,  who  took 
upon  himself  the  administration  of  the  assets  of  the  company. 
Soon  after  the  said  petitioners  filed  their  respective  petitions, 
stating  that  they  had  made  sales  to  the  said  company  just  prior 
to  its  failure,  on  the  belief  created  by  representations  of  the  said 
company  that  it  was  solvent,  and  asking  that  said  contracts  be 
rescinded  and  that  the  goods  still  on  hand  be  returned.  That 
vendors  have  the  right  of  rescission  when  imposed  upon  through 
fraud,  has  long  been  established.  Are  the  petitioners*  within  the 
rule?  I  will  first  inquire  whether  or  not  there  was  any  misrep- 
resentation or  concealment,  amounting  to  fraud,  in  the  contract 
of  purchase,  whether  made  at  the  time  of  sale  or  within  such 
Teasonable  time  as  to  influence  the  mind  or  action  of  a  prudent 
man. 

In  behalf  of  Brinkerhoff,  Turner  &  Co.,  their  agent  called  on 
John  B.  Candy,  at  the  office  of  the  company,  about  the  middle  of 
October  last,  for  the  purpose  of  selling  him  goods,  and  in  the 
<X)urse  of  conversation  inquired  of  him  how  they  were  doing,  and 
was  toH  that  they  were  getting  along  nicely  and  finely,  and  were 
sold  ahead  of  orders.  The  witness  says  that  Mr.  Candy's  man- 
ner was  such  '';  tt  he  inferred  there  was  no  question  about  any- 
thing connected  with  the  Globe  Rubl>er  Company,  and  that  he 
felt  sure  it  was  in  good  condition.  He  also  says  that  during  the 
purchase  of  a  lot  of  these  goods  Mr.  Brook  came  in,  and  that  he 
asked  him,  **  How  are  things  with  you — how  are  you  getting 
along?"  when  Mr.  Brook  replied,  "We  are  selling  ahead  of 
orders."  This  was  after  the  interview  with  Candy,  and  several 
months  after  Brook  had  sold  all  his  stock  to  Candy,  although 
he  still  was  acting  as  president  of  the  company  and  soliciting 
orders  for  its  wares. 

John  O.  Rourke,  the  book  keeper  of  Mr.  Sheridan,  says  that  he 
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bad  as-  interview  with  Mr.  Candy  a:  the  <<&«  of  the  company 
•boat  the  larer  pan  .>:  M*nrc.  cr  1st  of  April,  1882,  as  to 
the  K£f<*i«*MI;tr  of  :r#e  cocpiay.  He  karned  that  the  com- 
pany bad  a  pa>:  Gp  c*:-*a1  .<  $30.0$);  that  it  had  given  a 
mortgage  of  $ iO.iOD ;  ui:  :be  ace -acts  doe  and  bilk  receivable 
were  nflkvdK  to  pay  sst>i  mongag* ;  that  they  were  perfectly 
solvent,  and  in  as  gt»:<d  or  better  shape  than  any  other  company 
in  Trentoo  ;  and  that  they  were  hacked  by  C.  S.  Knowles,  who 
let  tiiem  have  money  when  tb?y  needed  it.  The  witness  says  he 
told  this  to  Mr.  Sheridan,  and  that  goods  were  sold  on  the 
strength  of  these  assertions. 

William  P.  Earle,  who  made  the  ale  for  William  R.  Grace 
A  Co.,  says  that  he  had  a  conversation  with  Mr.  Brook  just 
prior  to  a  shipment  of  a  lot  of  g»ods  now  claimed  by  William  R. 
Grace  A  Co.,  and  that  as  Brook  came  in  he  (Earle)  said :  "  How 
are  yew  getting  along?"  to  which  Brook  replied:  '"All  right." 
He  also  says  he  made  frequent  inquiries  of  Brook  during  the 
year  as  to  their  standing.  He  says  Brook  told  him  they  were 
making  money ;  that  their  notes  sold  from  eight  to  ten  per  cent., 
which,  he  said,  gave  (hem  confidence.  But  it  is  quite  significant 
that  Earle  Brothers  learned  something  of  the  insecurity  of  this 
company's  paper  as  early  as  June,  and  refused  to  trust  it  until  it 
procured  a.n  endorser.  After  this  they  extended  no  favors  with- 
out an  endorser. 

H.  B.  Claflin  &  Co.  make  no  effort  to  establish  fraud  at  any 
if  the  sales  made  by  them. 

I  think  Brinkerhoff,  Turner  &  Co.  had  a  right  to  rely  on  the 
response  of  Mr.  Brook  to  the  inquiry,  "How  are  things  with 
you — how  are  you  getting  along?"  when  he  said,  "  We  are  sell- 
ing ahead  of  orders."  The  assurances  of  Candy  to  the  agent  of 
Sheridan  were  such  as  to  create  confidence,  but  were  made  so 
long  before  the  failure  as  to  render  it  quite  doubtful  whether  the 
court  would  be  justified,  on  that  ground  alone,  in  sustaining  the 
effort  to  rescind  the  contract  of  sale  made  iu  October.  I  do  not 
think  such  representations  ought  to  be  relied  upon  for  an  in- 
definite period  of  time.  As  to  the  contract  of  purchase  of  Wil- 
liam R.  Grace  &  Co.,  I  think  the  testimony  of  Earle  shows  that 
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he  did  not  rely  for  payment  oo  anything  said  by  Brook,  but 
trusted  the  endorser  wholly.  The  rescission  depending  on  the 
question  of  fraud  in  the  contract  of  sale  as  to  the  solvency  of  the 
vendee,  the  fraud  should  be  very  clearly  established  when  part 
of  the  contract  is  that  the  vendee  shall  pay  by  note  endorsed  by 
a  third  person,  of  whose  ability  the  vendor  became  satisfied  by 
inquiries,  as  was  done  in  this  case,  besides  the  particular  inquiry 
spoken  of  by  William  P.  Earle,  "  How  are  you  getting  along?" 
to  which  Brook  replied,  "All  right"  If  Brook  understood  it 
as  referring  to  business,  rather  than  to  his  health,  it  can  scarcely 
be  regarded  as  anything  more  than  simple  commendation. 

But  the  inquiry  in  this  case  is  not  limited  by  the  narrow  bound- 
aries of  the  contract  of  sale.  From  the  time  in  June,  when 
Candy  became  the  real  owner  of  all  the  stock  (Brook  and  Hoi  lis 
each  holding. in  his  own  name  one  share,  that  the  law  might  be 
complied  with,  and  each  of  them  have  an  office),  every  act  was  a 
fraud  and  every  contract  rescindable  at  the  option  of  the  deceived 
vendor.  Whatever  may  have  been  intended  by  these  corporators, 
such  gross  abuse  of  the  generous  aid  intended  by  the  legislative 
sanction  deserves  the  prompt  condemnation  of  every  tribunal  be- 
fore which  the  question  is  raised.  After  this  exhibition  of  the 
mischievous  uses  to  which  a  most  beneficial  act  can  be  applied,  if 
the  courts  were  to  pass  it  by  in  silence,  it  would  certainly  be- 
hoove the  first  legislature  to  repeal  the  law.  A  single  sentence 
will  show  how  an  honest  trading  community  may  be  deceived  by 
the  devices  of  the  skillful.  Brook  sold  his  hundred  shares  of 
stock  to  Candy  for  $10,000,  retaining  as  collateral  the  possession 
of  all  that  had  not  been  hypothecated  in  his  own  private  affairs, 
which  stock  Candy  paid  for  at  different  periods  of  time  between 
June  and  November  out  of  the  money  and  other  assets  of  the 
company.  And  as  if  this  were  not  enough,  Candy  further 
abused  the  position  he  obtained  under  the  forms  of  law  by  en- 
dorsing the  accommodation  paper  of  Lea vitt  to  the  extent  of  froa 
$40,000  to  $60,000  per  month,  with  the  name  of  the  Globe  Rub- 
ber Company. 

These  alone  are  sufficient  grounds  for  every  one  of  the  peti< 


180  CASES  IN  CHANCERY.  [37  Eq. 


Swayie  r.  8wayze. 


tioncrs  to  stand  upon.  I  shall  advise  an  order  rescinding  these 
contracts  or  sale  to  the  extent  that  the  articles  can  be  identified, 
but  without  costs  to  the  receiver. 


ALPHEU8  SWAYZE 

v. 
Joanna  Swayze,  executrix  of  Jacob  L.  Swayie,  deceased. 

1.  After  an  injunction  bill  had  been  filed  to  restrain  proceedings  ml  law  oo 
a  n«»te  given  by  complainant  to  defendant's  testator,  an  account,  compromise 
an<I  release  of  all  matters  between  the  parties  was  effected.  Subsequently,  a  sup- 
plemental bill  was  filed,  which  alleged  that  the  settlement  and  release  had 
been  obtained  from  complainant  during  his  mental  incapacity  to  transact 
business,  and  to  this  an  answer  and  plea  were  filed,  setting  up  the  account 
stated  aaid  release.— i/c/rf,  that  the  burden  of  proving  his  incapacity  lay  on  the 
complainant. 

2.  Where  the  matters  of  account  were  equally  within  the  knowledge  of  both 
parties,  and  there  was  no  surprise,  but  considerable  deliberation,  and  com- 
plainant allowed  the  settlement  to  stand  for  five  years  unquestioned,  the  court 
will  not  disturb  it,  although  one  party  thereto  was  the  agent  of  the  other. 


On  bill  and  supplemental  bill  to  set  aside  a  release,  and  for  an-s^^ 
account. 

Messrs.  J.  G.  Shipman  A  Son,  for  complainant 

Mr.  A.  G.  Richey  (with  whom  was  Mr.  Frcmci*  J.  Sway*)-    jf- 
for  defendant 

Bird,  V.  C. 

For  many  years  prior  to  the  year  1871,  the  complainant 
resided  in  Trenton,  and  was  largely  engaged  as  a  dealer  in 
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estate  and  in  personal  securities.     In  the  year  1871,  he  was  the 
owner  of  a  large  amount  of  real  estate.    In  the  summer  of  that 
year  his  health  became  impaired,  and  at  length  his  mind  was 
wriously  affected.     He  was  quite  incapable  of  transacting  busi- 
ness.   His  wife  then  requested  a  brother  of  the  complainant, 
who  was  living  and  doing  business  at  Newton,  to  take  charge  of  the 
business  of  complainant.    The  complainant  executed  to  his  brother 
»  power  of  attorney, "  creating  him,"  as  he  says  in  this  bill,  u  at- 
torney in  fact,  to  dispose  of  and  manage  all  your  [his]  orator's 
business  in  such  way  as  he  might  think  proper."    This  paper  bears 
date  December  16th,  1871.     In  about  two  months  thereafter  the 
00lMplainant   was  taken  to  an  insane  asylum  in  Philadelphia, 
^nere  he  remained  for  about  three  months.     On  December  15th, 
*87lf  he  and  his  wife  executed  a  deed  of  conveyance,  including 
*"    hie  real  estate,  to  Jacob  L.  Swayze,  and  delivered  it  to  him. 
Ihus,   by  virtue  of  the  power  of  attorney  and  the  said  deed, 
Jacob  L.  had  the  absolute  possession  and  control  of  all  the  real 
*****  personal  estate  of  his  brother.     Able  and  experienced  coun- 
™  ^ere  advised  with.     This  course  was  taken  in  the  interest  of 
001X1  plai nan t     The  immediate  cause  of  this  transfer  was  perhaps 
n°t  Bo  much  the  mental  prostration  of  complainant  as  his  great 
*u*a**oial  embarrassment.     Creditors  would  uot  be  delayed.     The 
^rS^    means  of  complainant  should  be  utilized.     To  do  this, 
.  **Ue  complainant  was  in  such  distress,  a  third  person  was  called 
lD%      Jacob  L.,  the  brother,  undertook  this  task.     He  became 
^t  only  an  attorney  in  fact,  but  trustee  for  complainant  and  his 
^^^iitors.     The  creditors  had  a  right  to  demand  of  him  a  faith- 
***   administration  of  his  trust  until  they  were  paid,  and  com- 
Pl^itiant  had  a  right  to  all  the  balance,  less  costs  and  reasonable 
^^missions. 

On  February  15th,  1872,  complainant  was  taken  to  the  asylum, 
^d  remained  there  until  June  10th  of  the  same  year,  when  he  re- 
turned to  his  home  and  family  in  Trenton.     In  his  bill  he  says, 
^  a  short  space  of  time  he  was  restored  to  perfect  health  and 
%tfength,  both  of  mind  and  body."     This  allegation  deserves  at- 
tention in  the  consideration  of  this  cause.     It  was  made  more 
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than  two  years  before  the  bill  was  filed,  which,  being  an  injunc- 
tion bill  was  sworn  to  by  complainant  His  then  restored  con 
dition  becomes  quite  significant  in  view  of  the  next  allegation, 
which  is,  that  soon  after  he  returned  home,  "  he  spoke  to  his 
brother,  Jacob  L.  Swayze,  about  his  business,  but  his  said  brother 
did  not  give  him  auy  satisfaction,  but  continued  to  manage  your 
orator's  estate  the  same  as  he  had  done  while  your  orator  was  of 
infirm  mind  and  body,  and  to  treat  it  as  if  it  was  his  own  estate." 
At  the  very  outset,  then,  Jacob,  the  trustee,  assumed  a  hostile 
attitude.  The  complainant  also  says  that  he  frequently  urged 
his  brother  to  a  settlement  but  that  he  was  always  refused.  This 
makes  it  plain  that  as  soon  as  the  complainant  was  restored  to 
his  right  mind,  notwithstanding  Jacob  was  trustee  and  must  ac- 
jount  as  such,  the  confidence  which  the  law  presumes  to  exist  was 
severed,  and  they  stood  towards  each  other  as  strangers.  It  can- 
not be  that,  after  these  occurrences,  Alpheus  any  longer  leaned 
upon  or  confided  in  his  brother.  And  the  evidence  fully  cor- 
roborates this.  These  observations  ought  not  to  be  overlooked 
in  considering  the  case  made  by  the  supplemental  bill. 

The  estate  of  complainant  which  had  not  been  used  in  the 
payment  of  his  debts,  remained  in  the  hands  of  Jacob.  The 
disposition  of  this  balance  aggravated  the  differences  between 
these  brothers  and  precipitated  this  litigation. 

In  the  year  1874,  the  complainant  opened  a  store  in  Newark, 
and  attempted  business  on  his  own  account.  During  that  year 
these  brothers  had  a  serious  dispute  respecting  the  property  of 
Alpheus  and  the  management  of  it  by  Jacob,  and  they  separated 
in  great  anger.  Jacob  immediately  brought  suit  against  Alpheus 
on  a  note  for  $2,000,  given  by  Alpheus  to  Jacob  in  November, 
1871.  Alpheus  filed  a  plea  to  the  declaration  in  that  action,  and 
then  presented  his  bill  in  this  court  and  obtained  an  injunction 
restraining  the  further  prosecution  of  that  action  at  law.  That 
an  opportunity  might  be  had  for  a  settlement,  counsel  for  com- 
plainant extended  the  time  for  filing  answer.  Jacob  promised 
the  counsel  of  Alpheus  that  he  would  furnish  to  him  a  state- 
ment showing  how  the  accounts  stood.     After  weeks  of  delay,  I 
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think  such  statement  was  furnished,  but  it  has  not  been  pro- 
duced, nor  is  it  known  what  it  contained. 

After  the  commencement  of  these  legal  proceedings  I  infer, 
from  complainant's  testimony,  that  he  and  Jacob  had  a  meeting 
in  Newark,  and  at  Dover,  and  at  Hope,  with  a  view  of  settling 
their  differences.  The  one  at  Hope  was  at  the  house  of  an 
(i  cle,  who  says  the  effort  continued  through  portions  of  two 
days.  This  was  in  June,  1877,  more  than  a  year  after  complain- 
ant had  opened  a  store  at  that  place,  and  had  been  carrying  on 
basin  ess  on  a  large  scale.  On  the  19th  of  August  of  that 
year  (1877)  he  went  to  Newton  to  visit  his  brother  Jacob.  He 
met  there  his  wife  and  children,  his  sister,  Mrs  Apgar,  and  his 
father.  He  remained  over  until  the  22d.  While  at  Jacob's,  at 
this  time,  a  settlement  was  effected.  The  complainant  says  he 
does  not  think  that  he  and  Jacob  were  engaged  in  the  effort  to 
settle-over  two  hours.  The  result  of  their  interview  was  reduced 
to  writing.  All  of  that  instrument,  except  the  statement  of  the 
account,  is  a  follows,  viz. : 

"  Agreement  this  21st  day  of  August,  1877,  between  Alpheus  Swayze,  of 
Hope,  in  the  county  of  Warren,  and  state  of  New  Jersey,  and  Jacob  L. 
Swayze,  of  Newton,  in  the  county  of  Sussex,  and  state  of  New  Jersey,  wit- 
nesfieth,  that  the  said  parties  have  this  day  made  a  settlement  of  all  matters 
and  things  arising  out  of  the  undertaking  and  trust  wherein  the  said  Jacob 
Swayse  took  charge  of  the  business  of  the  said  Alpheus  Swayze,  and  sold  his 
property  and  paid  his  debts,  by  virtue  of  a  certain  agreement  between  the  par- 
tics  hereto,  and  a  certain  power  of  attorney,  executed  by  the  said  Alpheus 
Swayze  to  the  said  Jacob  L.  Swayze,  both  bearing  date  December  16th,  1871, 
and  that  they  find  due  to  the  said  Jacob  L.  Swayze  from  the  said  Alpheus 
Swajze,  the  sum  of  (3,207.22,  in  the  foregoing  and  attached  statement  of 
accounts;  and  the  said  Alpheus  Swayze,  for  and  in  consideration  of  the  prem- 
ises mentioned  aforesaid  and  connected  with  the  trust,  doth  hereby  covenant, 
promise  and  agree  to  pay  to  the  said  Jacob  L.  Swayze  the  said  sum  of  $3,207.22, 
with  inte  est  from  the  1st  day  of  September,  1877,  and  to  secure  the  payment 
of  the  paid  sum  of  money,  doth  hereby  ratify  and  confirm  the  assignment  of 
two  certain  policies  of  life  insurance  in  the  Mutual  Life  Insurance  Company 
of  New  York,  the  one  on  the  life  of  himself  and  the  other  on  the  life  of  his 
fit  her,  Iarael  Swayie." 

It  was  executed  in  duplicate.  One  copy  was  taken  by  com- 
plainant    The  father  of  Jacob  and  Alpheus,  their  wives  and 
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r,  die  whmrhimr  wimta^  wen*  all  present  at 
die  •sKsntiniu  T?*»  nee  smiaiii^  Apfaena  miuL  xa  the  1 
3fewnnu  if  -mica,  iiia  irwher  -*n*  jiwwhioc.  apra»I 
dun  v;ci  3ie  jHiJwnpfiL  n  tne  afiiiev  Jiuaurei  ft  loan,  af  i 
in  x  ante  ^ntimaeii  35  Jimsq  ant  r-fHnwrf  id  hi*  hone  and  pbce 
if  nittines  jc  Qjpe.  Alniieoa  -«y»  he  pJanmi  dm  paper  in  his 
«th  m«i  tilt  me  *e  c  mnl  after  Jutair*  diendu  Si  aho  says 
coftc  iie  TJiii  hia  sannae!  «if  diezxsnemisc  ami  hoar  he  bad  settled, 
die  lata*?  pan  if  die  *esr  LiTT.  ami  due  hi*  <wmnrt  that  din- 
aopmveti  if  what  he  oxaf  hrae.  Arfer  cttaa-  ha  obnuned  other 
aagumimnfactina  at  aie  anu  hank  abewe  named*.  Is.  the  spring 
<*f  die  j*ar  LiSI  Jaiaih  is  tnkrai  vonr  suk;  Afghan*  heard  of 
irT  jziii  there  was  aaa  aaj^ewnnnarae  hei  win  11  Alphtnu  and 
Frank  J\r  a  «n  if  Jacob*.  Apneas  vaeanuaed  a  note  for 
|BJ*GO  whiidL  ha  had  anfcraai  ami  asked  the  am  to  hajaire  of 
his  rhuier  respecting  aw  nature  of  his  iiabilkw  thereon*  so  that  in 
earn  of  Xicmr  *  dead  there  wnoui  ha  mi  auHnaias&Hinxng  aboat 
itL  The  -wa  inquired  ami  die  result  was  afiainefsnr.  It  doca 
one  appear  diat  die  sunjeet  if  ciia  JBgacxoa  was  ever  referred  to 
by-  odier  Jacub  sr  A poena  in  die  presence  of  die  other  after  the 
•£XBctECi;a  or  die  above-aamed  instrument*  alth#>ngfi  they  Tinted 
or  ocierwise  net  fr-qoencly.  5or  was  it  brought  w  she  attention 
of  M».  Swaya^  •fx^mcTLX  of  Jaeub*  until  die  peri»*i  of  time 
allowed  by  [aw  nniier  die  rale  a*  bar  credjooray  had  *U>at  ex- 
pired. Then  Aipheus  Led  1  daim  with  the  executrix  tor  $137,- 
*7iL7!Jr  after  zi^Jg  die  estate  credit  with  the  sum  *f  $34Sr442  30. 
Notice  was  £Tven  :;iac  ^l:»  jtuini  was  disputed.  Bdftre  the  ex- 
piration of  three  moadis  a  sappieaiencal  bill  was  filed  bj 
Alphene,  in  which  the  il!egaiica«  in  the  original  bill  tiled  in  1874 
were  sxbetanciallj  repeated :  afber  which  it  i»  stated  that  the 
firiemfe  of  both  partiea-  defined  a  ^etdement  and  com^  romiae ; 
chat  the  saxes  were  iuspemied  and  negocianona  for  jettlement 
begun ;  that  Jacob  was  arbitrary  ami  fnw^ted  on  dietaring  the 
«ettleaienty  and  that  cocnplainant  shoold  «?«mm  bis  eonnnei, 
that  the  complainant  bat*  oev^r  beeu  of  perfectlr  <oond  bodj  or 
miaii,an«I  not  so  c&pabLe  >t  rmn.siccin^  uusae**?  before  the  lorn 
of  hie  mind;  that  in  the  j^tir  1$7£  he  had  a  « wre  attack  of  aick 
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ness,  and  upon  his  partial  recovery  Jacob  came  and  urged  him 
to  come  to  his  house  for  a  settlement;  that  Jacob  came  on 
another  occasion  for  a  settlement;  (hat  the  wife  of  complain- 
ant, because  of  the  effect  of  the  situation  on  his  mind  and 
l>ody,  urged  him  to  try  and  settle  with  his  brother  upon  some 
terms;  that  he  went  to  Newton,  and  that  there  Jnoob  told 
him  how  he  would  settle,  and  that  he  would  not  settle  in  any 
other  way,  and  that  complainant  could  do  that  or  nothing;  that 
Jacob  produced  an  agreement  which  he  wished  complainant  to 
sign,  and  sets  forth  the  agreement  above  copied.  The  supple- 
mental bill  further  states  that  said  paper  was  executed  at  the 
private  office  of  Jacob,  aud  that  complainant  was  so  nervous  and 
excited  when  he  heard  the  pa|>cr  read  that  he  was  completely 
unmanned,  and  was  so  much  in  fear  of  Jacob,  and  his  mind  and 
body  both  in  such  an  unsettled  and  helpless  state,  that  he  was  in- 
capable of  offering  any  resistance  to  said  Jacob,  and  tacitly 
assented  to  all  his  desires,  and  simply  in  a  mechanical  way  signed 
the  said  instrument ;  that  very  soon  after  he  signed,  he  left  the 
house  of  Jacob;  that  after  he  got  home  and  had  time  and  op- 
portunity to  recover  from  his  great  excitement  of  mind  ami  body 
he  remembered  his  act  in  signing  the  paper,  and  felt  he  had  done 
a  most  unwise  and  foolish  act,  aud  had  signed  a  paper  acknowl- 
edging an  indebtedness  against  himself,  while  he  knew,  when 
rational,  that  that  paper  did  not  express  the  true  settlement,  and 
that  said  Jacob  owed  complainant  as  he  had  set  forth  in  his 
original  bill ;  that  he  spoke  to  his  wife  about  it  and  she  urged 
him  to  let  it  alone;  and  that  he  spoke  to  counsel  about  it,  who 
told  him  that  he  had  done  wrong  to  undertake  to  settle  without 
his  counsel  and  that  he  had  been  greatly  wronged. 

The  supplemental  bill  declares  the  said  writing  to  be  void,  and 
prays  that  it  may  be  so  decreed. 

It  will  be  perceived,  therefore,  that  the  complainant  sets  up 
this  agreement  and  settlement  for  the  purpose  of  attacking  and 
overthrowing  them.  Until  removed  they  are  insurmountable 
barriers. 

The  defendant,  by  her  plea,  presents  this  agreement  and  the 
account,  item  after  item,  of  debt  and  credit,  covering  over  twenty 
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|>ages  of  her  plea,  which  is  supported  by  an  answer.  The  plea 
avers  that  after  an  examination  of  said  account  item  by  item  by 
the  said  complainant,  he  signed  said  writing,  and  urges  that  said 
settlement  and  agreement  are  a  bar  to  this  suit. 

The  complainant  now  insists  that  the  nature  of  the  pleadings— 
the  defendant  setting  up  the  release  which  is  admitted  in  the  bill 
— imposes  the  burden  on  the  defendant,  and  that  consequently 
the  defendant  must  not  only  establish  the  release,  the  execution 
of  which  is  formally  admitted  in  the  bill,  but  every  item  of  it. 
In  support  of  the  view  that  the  burden  is  on  the  defendant, 
counsel  cite  1  Dan.  Ch.  Pr.  &  PL  60^  631.  It  is  insisted  that 
by  filing  the  plea,  the  cause  of  action  is  admitted,  bnt  that  the 
subject-matter  of  the  plea  operates  as  a  bar,  and  that  this  obliges 
the  defendant  to  maintain  his  plea,  citing  1  Dan.  Ch.  Pr.  &  PL 
662,  718 ;  Flagg  v.  Bonnet,  2  Stock.  82;  1  Barb.  Ch.  Prac. 
119-124,;  Stout  v.  Seabrook,  3  Stem.  Eq.  187;  Rev.  p.  109 
§  29;  McEwen  v.  Broadhead,  3  Stock.  129;  Dow  v.  J/c- 
Michael,  6  Paige  139;  Fish  v.  Miller,  5  Paige  26;  State  of 
Rhode  Island  v.  Massachusetts,  14.  Peters  210  ;  Daniels  v.  Tag- 
gart,  1  QUI  &  J.  311 ;  Hughes  v.  Blake,  6  Wheat.  £53  ;  Davison's 
Exr.  v.  Johnson,  1  C.  E.  Gr.  112 ;  McClanJs  Admrs.  v.  Shep- 
herd's Exrx.,  6  C.  E.  Or.  76;  Bogardus  v.  Trinity  Church,  4. 
Paige  178. 

The  principle  that  the  burden  is  on  defendant,  thus  contended 
for,  is  without  exception,  I  believe,  in  case  of  pleas  purely  affirma- 
tive. It  is  not  true,  however,  in  case  of  pleas  styled  negative. 
The  latter  are  in  some  respects  founded  on  allegations  in  the  bill. 
1  Dan.  Ch.  PI.  &  Pr.  (4th  ed.)  6O4.  They  are  sometimes  called 
anomalous  pleas,  which  consist  mainly  of  denials  of  substantial 
matters  set  forth  in  the  bill.  Story's  Eq.  PL  §  661.  The  plea 
in  the  case  before  us  is  of  this  negative  or  anomalous  character. 
The  supplemental  bill  sets  forth  the  agreement  respecting  the 
settlement  of  the  accounts,  and  then  alleges  that  he,  the  com- 
plainant, was  nervous  and  was  overcome,  and  that  his  brother 
took  advantage  of  his  weakness  and  procured  the  execution  of 
the  agreement  by  his  dictatorial  manner,  and  that  therefore  it  is 
void.     The  plea  denies  all  the  allegations  in  the  complainant's 


IO&tkw.]  MAY  TERM,  1883.  187 

Swayze  v.  Swayze. 


bill  which  in  anywise  tend  to  make  his  case.  As  before  stated, 
the  plea  copies  the  account  which  is  mentioned  in  the  agreement, 
and  also  the  agreement. 

This  being  so,  on  which  party  does  the  law  cast  the  burden? 
I  think  upon  the  complainant.  He  casts  or  fashions  the  issue 
by  his  bill  and  supplemental  bill.  He  presents  a  case  which,  if 
established,  entitles  him  to  relief — entitles  him  to  a  decree  setting 
aside  the  agreement.  He  admits  the  execution  of  this  instrument, 
but  assails  it  nevertheless.  Clearly,  he  has  the  affirmative.  Until 
he  sustains  the  allegations  in  his  bill,  this  writing  and  this  ac- 
count must  stand,  unless  the  court  should  permit  the  complainant 
to  surcharge  and  falsify  the  account.  I  find  no  exception  to  this 
rule.  If  au  account  be  pleaded  in  bar  to  a  bill  in  equity,  such 
plea  will  be  sustained  except  so  far  as  the  complainant  can  show 
it  to  be  erroneous.  Chappedelaine  v.  Dechenaux,  f.  Cranch  S06. 
In  this  case  the  court  observes :  "That  the  plea  in  bar  must  be  sus- 
tained except  so  far  as  it  may  be  in  the  power  of  the  representa- 
tives of  Chapperdelaine  to  show  clearly  that  errors  have  been 
committed,  is  a  proposition  about  which  no  member  of  the  court 
has  doubted  for  an  instant.  No  practice  could  be  more  dan- 
gerous than  that  of  opening  accounts  which  the  parties  them- 
selves have  adjusted,  on  suggestion  supported  by  doubtful  or  by 
only  probable  testimony.  But  if  palpable  errors  be  shown,  errors 
which  cannot  be  misunderstood,  the  settlement  must  so  far  be 
considered  as  made  ii|>on  absolute  mistake  or  imposition,  and 
ought  not  to  be  obligatory  on  the  injured  party  or  "his  represen- 
tatives, because  such  items  cannot  be  supposed  to  have  received 
his  assent.  The  whole  labor  of  proof  is  upon  the  party  object- 
ing to  the  account,  and  errors  which  he  does  not  plainly  estab- 
lish, cannot  be  supposed  to  exist."  Although  no  plea  was  filed, 
the  defendant  relying  on  an  answer,  to  the  same  effect  is  Nourse 
v.  Prime,  7  Johns.  Ch.  69.  So  in  Perkins  v.  Hart,  11  Wheat. 
937,  the  court  says  a  settled  account  is  prima  facie  evidence  of 
its  correctness. 

In  Loekwood  v.  Thome,  11 N.  Y.  170, 176,  it  is  stated :  "  That 
if  either  party  attempts  to  impeach  the  settlement  and  to  open 
the  accounts  for  re-examination,  either  wholly  or  in  part,  and 
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wfkfc  «n  only  &*  d:<oe  apno  th*  groped  k*f  frmad,  aaiatake  or 
error,  the  bariiee  • -f  pc**:/  resr*  s£*?a  the  party  impeaching,  mod 
be  must  pr  >v*  rr.*  :>*&!  *-«r  p»>at  oc*s  the  error  *c  mistake  on 
which  he  nS;-*.~  *•  The  <ai#d  ace*  aat  is  prima  Jhde  a  bar 
until  ih*r  parties  :.ir  errors  h  h  j^?  ast-i^ned."  Wttd  v.  Smufl, 
7  P»rUf  Z75 ;  Pit  v.  Ckizbumddfy.  2  l^*»  5r.  5C5 ;  Farxtrm  v. 
Brvoht,  $  pidL  *l*-2l5m  In  Frltti*?  v.  JZroa,  7  Crumdk  147, 
each  |arty  ti.«L«ud  that  tt.fr  Uinkn  was  with  the  other;  but  the 
language  of  the  court  was :  -  When  one  merchant  sends  an 
account-current  to  another  res:%iiirg  in  a  different  cuantry,  be- 
tween wlkocn  are  mutual  dealings  and  lie  keeps  it  two  years 
wit  boat  making  any  object  i  his,  it  shall  be  deemed  a  stated  ac- 
count, and  hi*  silence  and  acquiescence  shall  bend  him,  at  least 
so  far  as  to  cast  the  onu*  profundi  *m  him.~  a  If  the  defendant 
has  fully  accounted  with  the  complainant  and  delivered  over  all 
ll»e  pnperty  and  effects  which  bel-tngt-d  to  him,  he  is  not  entitled 
to  a  new  account  without  showing  some  fraud  or  error  in  the 
former  account."  Fuk  v.  JtfiWrr,  5  Ptige  26, 20.  In  this  case  a 
plea  u:is  |»ut  in  setting  up  a  release,  which  release  was  sought  to 
be  ini  peach* d  by  the  MI!,  in  which  it  bears  complete  analogy  to 
the  case  iieing  considered.  T:*e  court  said  :  u  If  the  facts  were 
pn»|M  r!y  pu:  in  issu*»,  and  it  should  turn  out  on  the  proofs  that 
the  rvl«L-*-  wa<*  absolutely  delivered,  the  release  itself  would  be 
prihia  /arte  evidence  of  such  tacts/' 

Tiie^e  audi  ri:ies  are  in  harmony  with  the  deductions  of  Lord 
Rede>dale,  a*  expressed  in  1  I>in.  Ch.  Pi  &  Pr.  696,  thus :  "  If, 
th#ref«»re,  a  plea  is  allowed  upon  argument,  or  the  plaintiff, 
without  atgument,  thinks  it,  tiiough  gmxl  in  form  and  substance, 
not  true  in  point  of  fact,  he  may  take  issue  upon  it  ami  proceed 
to  disprove  the  facts  upon  which  it  is  endeavored  to  be  sup- 
ported. This  he  does  by  filing  a  replication,  in  the  same  man- 
ner that  he  would  do  if  the  defendant  had  simply  pot  in  an 
answer  to  the  bill  in  the  usual  way.*'  On  jwge  638  he  adds: 
"If  he  has  in  his  bill  alleged  any  matter  which,  if  true,  may 
have  the  effect  of  avoiding  the  plea,  such  as  notice  or  fraud,  he 
may,  after  replying  to  the  plea,  enter  into  evidence  in  support 
of  his  allegation.     And  where  the  plea  introduces  matter  of  a 
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negative  nature,  such  as  a  denial  of  notice  or  fraud,  it  will  be 
necessary  for  him,  in  case  sufficient  to  show  the  existence  of  the 
notice  or  fraud  is  not  admitted  by  the  answer  in  support  of  the 
plea,  to  go  into  the  evidence  in  support  of  the  affirmative  of  the 
proposition." 

I  have  referred  to  the  authorities  on  this  point  more  fully 
than  I  should  have  done  had  not  counsel  for  complainant,  ap- 
parently, in  presenting  their  views,  relied  so  confidently  upon 
the  conviction  that  the  burden  was  on  the  defendent,  and  pressed 
it  with  so  much  skill  and  energy.  And  besides,  it  is  proper  to 
observe  that  the  complainant  undertook  to  maintain  the  allega- 
tions in  his  supplemental  bill.  He  assumed  the  affirmative  and 
first  examined  all  his  principal  witnesses.  At  no  time  did  he 
call  upon  the  defendant  to  maintain  the  issue  until  the  examina- 
tion of  witnesses  had  been  rested  on  both  sides.  Indeed,  this 
method  of  procedure  seemed  so  sensible  and  logical,  and  at  the 
same  time  so  essential,  that  the  complainant  pressed  into  his  ser- 
vice every  shade  and  complexion  of  evidence.  I  thought  then 
he  was  not  only  justified  in  that  course,  but  required  so  to  do 
under  the  pleadings ;  and  the  very  elaborate  argument  presented 
at  the  hearing  has  not  changed  my  mind  as  to  the  side  entitled 
to  and  obliged  to  maintain  the  affirmative. 

The  question,  however,  remains,  Are  any  of  the  material  al- 
legations in  the  supplemental  bill,  or  the  amendment  thereto,  so 
far  supported  by  evidence  as  to  justify  the  court  in  declaring  the 
agreement  void,  and  in  allowing  the  restatement  of  the  accourt? 
In  other  words,  Was  this  agreement  fairly  obtained? 

The  parties  were  brothers,  the  complainant  being  the  younger. 
The  complainant  had  early  engaged  in  business  as  a  country 
merchant  in  Hope,  and  was  very  successful.  In  1866  he  com- 
menced business  in  Trenton.  Jacob  was  admitted  to  the  bar, 
ind,  after  practicing  a  short  time,  moved  to  Newton  and  engaged 
n  banking.  There  is  nothing  in  the  case  which  leads  me  to 
conclude  that  either  was  endowed  with  gifts  superior  to  the 
>ther;  or  that  opportunities  more  highly  favored  one  than  the 
»ther;  or  that  the  complainant's  misfortunes  are  to  be  ascribed 
o  a  failure  in  either.     The  complainant's  misfortunes,  financial, 
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physical  and  mental,  came  so  nearly  simultaneously  that  it  is 
difficult  to  tell  which  fell  first  or  heaviest  No  similar  catas- 
trophe had  visited  Jacob,  and  he  was  relied  upon  to  relieve 
Alpheus  and  his  household  from  the  impending  financial  ruin. 
This  Jacob  undertook  to  do ;  at  least  he  accepted  the  trust  or 
agency  (it  matters  not  what  name  is  applied),  and  the  law  holds 
him  liable  to  the  most  faithful  discharge  of  the  trust  or  agency. 
The  law  must  be  our  guide.  There  is  a  material  difference  in 
the  principle  on  which  the  court  deals  with  settled  accounts  with 
reference  to  those  two  kinds  of  decrees,  as  there  undoubtedly  is 
in  effect  in  working  them  out.  A  settled  account,  otherwise  un- 
impeachable, in  which  an  error  is  proved  to  exist,  may  be  sub- 
jected to  a  decree  to  surcharge  and  falsify,  upon  the  supposition 
that  one  error  having  been  proved,  others  may  be  expected,  upon 
investigation,  to  be  discovered ;  but  if  the  relative  situation  of 
the  parties,  or  the  manner  in  which  the  settlement  took  place,  or 
the  nature  of  the  error  proved,  shows  that  the  alleged  settlement 
ought  not  to  be  considered  as  an  act  binding  upon  the  party 
signing,  and  that  it  would  be  inequitable  for  the  accounting 
party  to  take  advantage  of  it,  the  court  is  not  content  with 
enabling  the  party  to  surcharge  and  falsify  an  account  which 
never  ought  to  have  been  so  settled,  but  directs  the  taking  of  an 
open  account.  Amongst  the  grounds  on  which  the  court  rests 
the  application  of  this  principle,  none  are  stronger  than  the  fact 
that  the  accounting  party  was  the  solicitor  or  agent  of  the  party 
sought  to  be  charged,  or  that  the  circumstances  gave  him  a  com- 
manding power  or  influence  over  him,  or  that  the  facts  proved  that 
he  possessed  and  abused  the  confidence  which  had  been  reposed 
in  him.  Coleman  v.  Mellersh,  2  Macn.  &  O.  809,  814;  Atferey 
v.  Alferey,  1  Macn.  &  O.  87, 93 ;  Brownell  v.  Brownell,  2  Bro.  C. 
C.  62  ;  Pickering  v.  Pickering,  2  Beav.  8t ;  Barrow  v.  Rliine- 
lander,  1  Johns.  Ch.  660, 656;  MattiiewB  v.  Wallwyn,  4>  Ves.  118. 
These  manifold  expressions  of  eminent  judges  leave  no  un- 
certain impressions.  It  wus  Jacob's  duty  to  account  fully.  He 
had  no  right  to  impose  any  unnecessary  or  illegal  charges.  The 
question  is  not  whether  the  parties  were  upon  an  equal  footing  or 
not,  but,  supposing  one  to  have  had  advantages,  however  great, 
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Is  the  settlement  a  just  and  fair  one?  Supposed  advantages  of 
position,  influence  or  knowledge,  will  awaken  greater  caution  in 
the  mind  of  the  court  and  induce  a  closer  inspection;  or  may 
require  fuller  details  from  the  trustee  or  agent.  But  still,  the 
question  must  be,  If  the  complaining  party  was  able  to  contract, 
is  the  account  fair  and  just?  The  qualification  here  suggested 
(Was  the  complaining  party  able  to  contract?)  has  been  thrown 
into  this  case  by  the  supplemental  bill,  and  several  witnesses 
were  examined  with  the  view  of  supporting  the  allegations  of  in- 
capacity. The  allegation  is  that  when  the  complainant  heard  the 
agreement  read  he  was  so  unmanned,  and  was  so  much  in  fear 
of  Jacob,  and  his  mind  and  body  both  in  such  an  unsettled  and 
helpless  state,  that  he  was  incapable  of  offering  any  resistance, 
and  tacitly  assented  to  all  his  desires,  and  simply  in  a  mechanical 
way  signed  said  instrument. 

From  this  it  does  not  appear  by  what  means  or  in  what  man- 
ner this  fear  and  submission  were  effected,  except  the  dictatorial 
manner  of  Jacob.  But  accepting  the  statement  as  sufficient  in 
itself,  I  am  not  satisfied  with  the  proof  offered  in  support  of  it 
Ou  the  contrary,  the  statements  of  the  father,  who  was  also  visit- 
ing Jacob  at  that  time,  and  saw  the  two  sons  several  times  while 
they  were  together,  and  before  the  agreement  was  signed,  and  the 
statements  of  Mrs.  Apgar,  a  sister,  who  likewise  came  on  a  visit 
on  Monday  afternoon  (as  the  agreement  was  signed  the  next  day, 
in  the  evening),  while  the  brothers  were  engaged  at  the  settle- 
ment, most  effectually  repel  the  insistment  of  mental  or  bodily 
prostration,  as  well  as  the  charge  of  domination  and  undue  in- 
fluence on  the  part  of  Jacob.  When  Mrs.  Apgar  went  into  the 
hall  of  the. house,  her  brothers  left  their  room  and  met  her  with 
a  hearty  and  cheerful  welcome.  The  father,  Mrs.  Apgar  and 
others  were  there  until  the  paper  was  signed.  From  the  testi- 
mony, I  can  have  no  doubt  but  that  complainant  had  the  faculties 
to  understand,  and  that  he  did  understand  what  he  did,  and  the 
legal  effect  of  it,  when  he  signed  the  agreement.  There  is  noth- 
ing to  show  that  the  defendant  was  deprived  of  his  freedom  to 
act  Giving  the  utmost  latitude  h>  i he  contention  that  the  com- 
plainant was  laboring  undor   menial    weakness,  aberrations  or 
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hallucinations  at  other  times,  the  great  preponderance  of  testi- 
mony is  (hat  he  was  not  so  afflicted  on  August  21st,  1877. 

And  looking  further  at  the  charge  that  Jacob  had  such  power 
or  control  over  complainant  as  to  deprive  him  of  his  free  agency, 
it  is  to  be  remarked  that  there  is  not  a  single  fact  or  circumstance 
brought  forward,  from  all  their  intercourse,  that  shows  the  exer- 
cise of  it  on  any  other  occasion.  On  the  contrary,  the  history  of 
several  of  their  meetings,  as  given  by  the  complainant,  absolutely 
dispels  the  charge  and  appears  to  render  such  a  result  as  is  con- 
tended for,  morally  impossible.  For  example,  about  the  1st  day 
of  January,  1874,  he  says  Jacob  called  at  his  house  in  Trenton 
and  wanted  to  settle  on  the  basis  of  the  account  here  produced, 
when,  in  their  disagreement,  he  (complainant)  waxed  so  hot  that 
he  ordered  Jacob  from  his  house,  and  because  he  did  not  go,  he 
(complainant)  went  to  a  closet  and  got  a  weapon  and  compiled 
him  to  leave.  With  this  fact,  out  of  the  mouth  of  complainant, 
it  cannot  be  urged,  as  the  case  now  stands,  that  Jacob  accom- 
plished anything  by  dictation  or  threats.  In  addition  to  this, 
complainant  said  that  Jacob  met  him  at  the  Park  House,  in  New- 
ark, at  Dover,  and  at  the  house  of  an  uncle,  in  Hope,  for  the 
purpose  of  a  settlement,  but  without  effecting  any  terms.  Had 
Jacob  possessed  the  power  of  subduing  complainant  to  his  wish, 
it  is  more  than  reasonable  to  suppose  that  he  would  have  under- 
taken it  on  one  of  these  occasions.  And  it  is  to  be  observed  that 
if  Jacob's  presence  or  manner  had  the  effect  of  unmanning  the 
complainant  so  that  he  acted  without  thought  or  will  on  the  oc 
nasion  when  the  settlement  was  reached,  it  is  remarkable  that> 
there  is  no  proof  of  their  unhappy  influence  at  any  other  period, 
of  their  lives. 

The  question  of  capacity  being  disposed  of,  I  am  again  brought 
to  inquire  whether  or  not  the  agreement  was  fairly  obtained  - 
Whether  so  obtained  or  not  depends  upon  the  character  of  th« 
accounts,  whether  long  and  intricate,  or  embracing  a  variety  of" 
subjects,  or  peculiarly  within  the  knowledge  of  Jacob,  while  the 
complainant  remained  in  ignorance  of  some  material  fact,  which, 
if  known  to  him,  he  probably  would  have  acted  upon.     I  think 
neither  circumstance  exists  in  this  case.     The  subject-matters  were 
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all  quite  as  familiar  to  the  complainant  as  to  Jacob.  Indeed  the 
object  of  the  agency  was  to  save  the  complainant  from  bis  credit- 
ors by  paying  the  debts,  which  he  had  contracted,  with  the 
assetn,  real  and  personal,  which  the  complainant  had  on  hand  foi 
that  purpose.  The  complainant  had  full  knowledge  of  the  ex- 
istence of  the  claims,  and  he  had  purchased  all  the  assets  whioh 
he  had  assigned.  The  complainant  had  long  beeu  accustomed  to 
balancing  accounts  both  as  a  merchant  and  real  estate  dealer. 

There  was  no  surprise ;  the  question  was  not  suddenly  thrust 
upon  him.  He  says  that  on  the  6th  of  January,  1874,  Jacob 
wanted  him  to  settle  on  the  basis  of  this  same  agreement  at  the 
house  of  complainant,  in  Trenton.  After  this  they  had  at  least 
three  meetings  for  the  same  purjwse,  one  of  which  was  at  Hope, 
and  the  consideration  of  the  subject  continued  through  two  days. 
In  August,  1874,  the  bill  in  this  cause,  which  involves  these  ac- 
count*, was  filed.  The  statements  in  this  bill  show  that  the  com- 
plainant could  not  have  been  taken  by  surprise  August  21st, 
1 877.  And  the  correspondence  offered,  and  other  evidence,  show 
that  the  subject  of  dispute  was  very  frequently  agitated  after  the 
filing  of  the  bill,  in  other  ways  than  by  meetings  between  the 
]>arties  for  that  purpose. 

These  same  considerations  show  with  equal  force  and  certainty 
that  the  complainant  was  not  ignorant  of  the  subject-matter,  nor 
of  the  details,  nor  of  the  methods  pursued  by  Jacob,  nor  of  the 
principles  upon  which  Jacob  proposed  to  settle. 

Again :  I  think  these  views  are  more  firmly  impressed  by  a 
consideration  of  the  complainant's  conduct  after  the  settlement. 
This  was  in  the  evening,  The  complainant  and  his  family  re- 
mained with  Jacob  until  next  morning.  Before  leaving  for  his 
home  he  told  the  cashier  of  the  bank  of  the  settlement,  and  ex* 
pressed  his  satisfaction  therewith.  He  carried  the  agreement 
home  and  placed  it  in  his  safe ;  and  it  does  not  appear,  except 
from  allegations  in  his  supplemental  bill,  that  he  ever  was  dis- 
satisfied, in  Jacob's  lifetime,  although,  when  he  told  his  counsel, 
soon  after  the  settlement,  he  says  his  counsel  told  him  he  had 
been  greatly  wronged.  He  also  says  that  after  the  act,  he  fell 
that  he  had  done  an  unwise  and  foolish  thing. 

13 
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It  is  likewise  to  be  remarked  that  if  complainant,  after  reflec- 
tion, concluded  that  Jacob  had  obtained  an  unfair  advantage  in 
the  settlement,  or  that  he  had  acknowledged  an  indebtedness,  in 
his  weakness,  when,  upon  a  fair  accounting,  the  liability  was  the 
other  way,  and  his  counsel  had  told  him  he  had  been  greatly 
wronged — if,  with  such  reflections  and  such  knowledge,  he  had 
not  kept  silent  too  long  in  not  speaking  until  after  Jacob's  death, 
such  delay  (over  four  years)  weighs  heavily  against  him.  In- 
deed, on  the  question  whether  this  agreement  was  fairly  obtained 
or  not,  it  seems  to  me  to  be  quite  insurmountable.  It  is  true, 
accounts  are  opened  after  ten,  twenty  and  even  forty  years,  and 
often  after  the  death  of  the  party  sought  to  be  charged ;  but  I 
apprehend  that  courts  of  equity  require  the  aggrieved  party  to 
move  promptly  after  he  discovers  the  error,  mistake  or  fraud. 
Stout  v.  SeabrooVs  Exrs.,  S  Stew.  Eq.  187. 

But  notwithstanding  any  of  these  considerations,  it  would  be  a 
reproach  to  the  character  of  a  court  of  equity  to  plant  its  judg- 
ments upon  forms  or  technicalities,  or  mere  lapse  of  time  in  such 
cases,  if  it  became  apparent  that  the  defendant  holds  a  portion 
of  the  money  or  estate  of  the  complainant,  unless  the  complain- 
ant should  stand  aloof  in  the  spirit  of  speculation,  taking  ad- 
vantage of  the  death  of  important  witnesses  or  the  destruction 
of  documents.  To  this  stage  we  are  carried  by  the  pleadings 
and  proofs  before  us.  And  with  this  in  view,  in  the  midst  of 
the  trial,  the  court  allowed  an  amendment  to  the  supplemental 
bill,  so  that  if  the  release  itself  should  stand,  and  palpable  errors 
appear,  the  complainant  might  proceed  upon  the  sure  ground  of 
surcharging  and  falsifying  the  account.  But  I  cannot  find  any- 
thing in  the  case  to  justify  me  in  allowing  the  complainant 
to  move  to  that  extent.  I  think  his  hand  should  be  stayed.  It 
was  the  intention  of  the  parties  to  bury  their  disputes  and  to 
forever  put  to  rest  their  differences  under  this  settlement.  Il 
was  a  compromise.  The  supplemental  bill  makes  this  most 
plain.  The  complainant's  mind  was  brought  to  that  point  by 
the  earnest  solicitations  of  his  wife  and  father.  In  the  language 
of  Lord  Langdale :  "  When  parties  whose  rights  are  question- 
able have  equal   knowledge  of  facts,  and  equal  means  of 
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(aining  what  their  rights  really  are,  and  they  fairly  endeavor  U. 
settle  their  respective  claims,  amongst  themselves,  every  court 
must  feel  disposed  to  support  the  conclusions  or  agreements  to 
which  they  may  fairly  come  at  the  time."     Pickering  v.  Picker 
ing,  2  Beav.  SI,  66. 

In  my  judgment,  the  complainant  has  not  established  the  alle- 
gations in  his  supplemental  bill  nor  in  the  amendments  thereto, 
and  I  shall  therefore  advise  a  decree  that  they  be  dismissed,  with 
costs.  I  shall  advise  that  the  original  bill  be  dismissed,  but  with- 
out costs,  since  that  was  pending  at  the  time  of  the  settlement, 
and  the  costs  must  have  been  included  therein. 


Robert  I.  States 

v. 

Clara  States. 


A  man  who  himself  has  been  guilty  of  ante-nuptial  n.^".'ot'xv  w;-h  »h« 
woman  whom  he  afterwards  marries,  is  not  entitled  to  a  divorce  because  *'»• 
happens  to  have  been  pregnant  by  another  at  the  time  of  his  own  tranfgr*~ 
■ion,  concerning  which  she  deceives  him. 


On  bill  for  divorce. 

Mr.  A.  B.  Dayton,  for  complainant 

Bird,  V.  C. 

A  divorce  is  asked  for  in  this  case,  on  the  ground  cf  fraud. 
Two  and  a  half  months  after  the  marriage  the  defendant  gav* 
birth  to  a  fully-developed  child.  The  complainant  declares  that 
he  is  not  the  father  of  it.     Taking  this  to  be  true,  then  what  ? 

The  complainant  says  that  he  "  was  induced  by  the  enticements 
and  allurements  "  of  the  defendant  "  to  have  sexual  intercourse 
with  her,  and  that  afterwards  (about  two  months)  she  represented 
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to  him  that  she  was  about  two  months  advanced  in  pregnancy, 
and  that  her  offspring  would  be  his ; "  and  that  a  physician, 
whose  name  she  gave,  assured  her  that  the  period  of  gestation 
had  been  running  about  two  months.  He  trusted  in  these  rep- 
resentations. 

Now,  is  he  entitled  to  the  aid  of  a  court  of  conscience  ?  Cau 
a  man  who  has  been  guilty  of  one  of  the  grossest  ats  of  immo- 
rality, expect  any  court  to  undo  the  toils  which  envelop  him 
because  of  such  immorality?  Would  any  court,  after  listening 
to  his  confession,  be  justified  in  dissolving  his  fetters?  I  think 
not  He  transgressed;  and  this  transgression  blinded  him; 
otherwise,  too,  he  would  have  been  free  from  importunities  to 
marry,  and  from  all  false  statements  as  to  his  liability. 

Then  why  should  he  have  been  deceived  by  her  entreaties  or 
representations?  He  knew  of  her  dishonor;  he  knew  as  well 
that  she  would  deceive.  He  had  participated  with  her  in  crime  ; 
why,  then,  should  he  be  surprised  by  her  falsehoods?  She  ad- 
vertised her  infidelity  as  well  as  her  unchastity. 

But  the  avenue  for  full  information  was  before  him.     The 


Note. — A  marriage  obtained  by  fraud  or  duress,  may,  like  any  other  con- 
tract, be  annulled,  Le  Brun  v.  Le  Brun,  55  Md.  496;  Pyle  v.  Pyle,  10  PhO*. 
68;  Stevenson  v.  Stevenson,  7  Phila.  886;  Robertson  v.  Cole,  12  Ttx.  856  /  Fer- 
ial v.  Oojon,  Hopk.  478;  Sloan  v.  Kane,  10  How.  Pr.  66;  Tilby  v.  Hayes,  £7 
Hun  251;  Finn  v.  Finn,  62  How.  Pr  S3;  Bassett  v.  BasseU,  9  Bush  696; 
Keyes  v.  Keyes,  22  N.  H.  558;  Lyndon  v.  Lyndon,  69  10. 48;  Barnes  ▼.  Wyethes 
18  VL  41;  see  Elxey  v.  Eltey,  1  Houst.  808;  Oronise  ▼.  Oronise,  54  Fa.  SL 
155;  Clarke  ▼.  Clarke,  11  Abb.  Pr.  228;  Tomppert  v.  Tomppert,  18  Bush  SMC; 
Wier  v.  Still,  81  Iowa  10Z;  Withee  v.  Brooks,  65  Me.  14;  Beg.  v.Swanson,  7 
Mod.  101;  but  a  marriage  performed  while  the  husband  is  under  arrest  as  the) 
putative  father  of  a  bastard,  is  not  void  for  duress,  Sickles  v.  Carson,  11  CL  EL 
Or.  440  ;  Jackson  v.  Winnie,  7  Wend.  47;  Williams  v.  State,  44  Ala.  24;  Johms 
v.  Johns,  44  Tex.  40;  Benton  v.  Benton,  1  Day  111;  but  see  SsoU  ▼.  8chufeidlf 
5  Paige  48;  Collins  v.  Collins,  2  Brews.  515. 

A  marriage  void  on  account  of  duress,  may  be  ratified  by  the  innocent  and 
injured  party,  Hampstfad  v.  Plaistow,  49  N.  H.  84. 

A  marriage  invalid  because  one  of  the  parlies  was  an  infant,  may  be  ratified 
afterwards  by  the  infant,  Case  LXXXIV.  Jenk.  *95 ;  Lockharfs  Tmsts,  XI 
Irish  Jur.  (N.  S.)  459  ;  Blumenthal  v.  Tannenhols,  4  Slew.  Eq.  195,  note. 

As  to  consenting  to  a  fraudulent  marriage,  Templeton  v.  Tyree,  27  LT.  {N. 
8.)  429. 

A  wife's  ante-nuptial  incontinence  is  not  valid  ground  for  a  divorce,  Bmrin 
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defendant  herself  opened  the  door.  She  told  him  she  had  con- 
salted  a  physician.  Why  did  not  he  do  the  same  ?  An  exami- 
nation by  an  expert  would  have  revealed  the  true  condition  of 
the  foetus. 

The  master  reports  neither  for  nor  against  the  petitioner,  but 
encourages  the  favorable  action  of  the  court  because  of  the 
youth  and  good  standing  of  the  complainant.  He  was  of  the 
age  of  twenty  years;  certainly  not  too  young  to  know  that  be 
both  violated  the  law  of  his  country  and  sinned  against  the 
honor  and  integrity  of  the  family  which  he  now  holds  up  as  a 
shield.  Good  standing  is  a  tower  of  strength  to  the  innocent ; 
but  the  confessedly  guilty  are  on  the  same  level  as  any  other 
wrong-doer* 

There  is  no  countenance  in  law  for  the  prayer  of  the  com- 
plainant It  is  expressly  repudiated  in  Carri*  v.  Cbrra,  9  (X 
E.  Or.  616. 

I  shall  advise  that  the  bill  be  dismissed. 

v.  Psrrin,  1  Addoms  1;  LeamU  T.  Leavitt,  IS  Mich.  468;  Forney  t.  Font*,  6M 
Wis.  ISO. 

Nor  the  fact,  which  her  husband  knew,  that  she  had  had  a  bastard  child 
Farr  v.  Farr,  t  McArth.  86;  Smith  v.  Smith,  8  Ortg.  100. 

Nor  the  fact,  which  her  husband  knew,  that  the  woman  was  the  wife  of  an- 
other, Tsfiy.I^S5Ind.44. 

If  a  wife  fraudulently  conceals  her  pregnancy  at  the  time  of  the  marriage, 
and  represents  herself  to  her  husband  as  virtuous,  a  divorce  may  be  decreed, 
Morris  v.  Morris,  Wright  680;  Baker  v.  Baker,  18  Oil.  87;  1  Cent.  L.  J.  888; 
RUUr  v.  RUisr,  6  Black/.  81;  Guilford  v.  Oxford,  9  Conn.  821;  Reynolds  v. 
Reynolds,  8  Allen  605;  see  Frith  v.  Frith,  18  Qa.  278;  Porritt  v.  Porritt,  16 
Mich.  140;  Montgomery  v.  Montgomery,  3  Barb.  Ch.  132. 

In  AUm's  Appeal,  99  Pa.  St.  196,  wlie  her  the  concealment  of  her  pregnancy 
by  a  woman  at  the  time  of  her  marriage,  amounted  to  fraud  entitling  her  hus- 
band to  a  divorce  therefor,  was  held  to  l»e  a  question  for  the  jury. 

That  the  huaband,  having  had  sexual  intercourse  with  the  woman  whom  he 
afterwards  married,  and  that  she  represented  to  him  that  she  was  pregnant  of 
4  child,  of  which  he  was  the  father,  and  thereby  induced  him  io  marry  her, 
*here:is  in  (act  he  was  not  its  father,  is  not  sue1)  fraud  as  will  avoid  the  mar- 
riage, Scroggins  v.  Seroggins,  8  Dev.  535 ;  Foxs  v.  Fo**,  12  Allen  26  ;  Orehore 
I.  Crtkre,  97  Mass.  880;  Long  v.  Long,  77  N.  C.  304;  Hoffman  v.  Hoffman, 
SO  Fb.  St.  417;  see  Borden  v.  Barden%  3  Dev.  548;  Hedden  v.  Hedden,  6  C.  E 
Or.6J.-BMB. 
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Lewib  Goby's  executor 


Eliza  B.  Cory's  administrator. 

1.  After  a  legatee  has  made  her  election  under  the  will  and  acted  the 
lor  seventeen  years,  it  is  too  late  for  her  administrator  to  elect  differently. 

2.  Where  all  of  decedent's  estate  was  given  to  his  wife  (who  was  also  an 
executrix)  for  life,  with  power  of  disposition  during  her  lifetime,  and  with  an 
absolute  gift  over  of  most  of  the  estate  after  her  death — Hdd,  that  the  power 
of  disposition  did  not  enlarge  her  estate  to  a  fee. 

3.  Where  a  life  tenant  has  destroyed  or  lost  the  evidence  of  the  amount  of 
the  principal  fund,  she  must,  for  the  benefit  of  the  remaindermen,  be  charged 
with  the  last  statement  of  the  principal  ascertainable,  and  interest  thereon 
from  the  time  of  her  decease. 


Mr.  T.  N.  MoOarter9  for  complainant. 

Mr.  Oarrd  Berry  and  Mr.  C.  Parker,  for  defendant 

Bird,  V.  C. 

Lewis  Cory  died  in  1863,  leaving  no  children,  leaving  a 
widow,  Eliza  B ,  also  a  large  amount  of  real  and  personal  estate, 
all  of  which  he  disposed  of  by  a  last  will  and  testament  A  large 
proportion,  if  not  all  of  the  estate,  was  given  to  Mrs.  Cory,  for  aud 
during  her  life,  at  least,  if  not  absolutely.  She  was  made  execu- 
trix, two  others  executors.  To  her  was  given  the  sole  charge 
and  custody  of  the  estate  during  her  lifetime.  She  proved  the 
will,  took  charge  of  the  estate,  and  in  the  year  1880  died  pos- 
sessed of  securities  valued  at  over  $80,000.  These  were  all  in 
her  own  individual  name.  When  Mrs.  Cory  proved  the  will 
and  qualified  as  executrix,  Thomas  Douglas,  one  of  the  execu- 
tors, joined  with  her  in  those  duties.  The  other  persons  nam  d 
as  executors  never  took  any  steps  towards  administering  the  es- 
tate. Charles  C.  Pratt  became  the  administrator  of  her  estate. 
Thomas  Douglas  survived  Mrs.  Cory,  and,  as  executor,  he  bring* 
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hill  sait  against  Mr.  Pratt,  as  administrator,  to  recover  all  the 
securities  found  in  her  possession  at  the  time  of  her  death.  Both 
parties  claim  them  under  the  will  of  Lewis  Cory,  deceased. 

I  think  a  few  facts  will  suffice  to  present  the  rights  of  the 
parties.  In  the  year  1849  Mr.  Cory  and  his  wife  were  living  in 
Rahway,  N.  J.  There  he  was  engaged  in  the  jewelry  trade. 
That  year  he  moved  to  California.  Before  going  he  had  pre- 
[Mtred  the  frame  of  a  house,  which  he  took  with  him.  He  carried 
along  also  many  articles  for  trade  or  traffic.  Soon  after  reaching 
California  the  frame  was  erected  into  a  house.  In  it  they  lived. 
There  he  continued  his  trade  as  jeweler  and  watchmaker.  Mrs. 
Cory  presided  in  the  household.  Mr.  Cory  also  engaged  in  real 
estate  transactions,  and  became  a  money-lender.  He  prospered 
until  his  death.  He  was  then  the  owner  of  considerable  real 
estate  and  personal  securities,  the  precise  value  of  which  it  would 
lie  difficult  to  determine;  and  whilst  there  has  been  an  approxi- 
mation, it  would  be  quite  difficult  to  establish  exactly  how  much 
Mrs.  Cory  realised  from  either. 

The  parts  of  the  will  which  must  influence  the  judgment,  are 
as  follows: 

"  Item,  I  give,  devise  and  bequeath  all  my  real  and  personal  estate,  whatso- 
ever and  wheresoever,  unto  my  beloved  wife,  Elixa  Cory,  for  her  sole  nse  and 
benefit  for  and  during  the  period  of  her  natural  life,  to  be  under  her  control 
and  used  by  her  as  she  may  see  fit  to  use  the  same ;  and  in  case  she  should  find 
it  necessary  or  see  fit  to  dispose  of  any  part  or  all  of  the  same,  I  do  hereby 
authorise,  empower  and  direct  my  said  wife,  as  my  executrix  hereinafter 
named,  to  sell,  deed  and  dispose  of  the  same,  or  any  part  thereof,  from  time  to 
time  at  she  may  deem  proper,  and  to  make  good  and  sufficient  deed  or  deeds 
for  any  part  or  the  whole  of  my  estate  so  sold  or  conveyed. 

"  Item,  After  the  death  of  my  said  wife  it  is  my  will,  and  I  do  order  my 
executors  hereinafter  named,  to  sell  the  whole  of  my  estate,  real  and  personal) 
remaining  at  the  decease  of  my  wife,  or  so  much  of  it  as  is  in  California,  and 
dispose  of  the  proceeds  as  follows,  to  wit : 

"To  my  brother-in-law,  William  F.  Brown,  or  his  heirs,  I  give  the  sum  of 
three  thousand  dollars  *  *  *  I  also  give  to  him  my  salt  meadow  lot, 
hereinafter  more  fully  described,  to  him,  his  heirs  and  assigns  forever. 

"  To  my  brother,  Henry  A.  Cory,  I  give  the  sum  of  three  thousand  dollar* 
to  him  or  his  heirs  for  their  own  benefit  and  use. 

"  To  my  brother,  Usal  Cory,  I  give  the  sum  of  three  thousand  dollars,  to  him 
or  his  heir* 
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MTo  my  sister,  Ann  Cory,  I  give  three  thousand  dollars.  *  >  my  sister  Ann 
has  no  heirs,  should  she  not  be  living  at  my  death  and  the  •  ! .  th  of  my  wife,  I 
give  her  share  Ac 

u  To  ray  brother,  Silas  D.  Cory,  I  give  the  sum  of  two  thousand  dollars,  for 
the  use  and  benefit  of  his  heirs. 

"To  the  two  daughters  of  my  sister,  Martha  Beers,  I  give  the  sum  of  on* 
thousand  dollars  to  each  of  them  Ac 

"To  my  friend,  Julia  A.  Webb,  wife  of  George  F.  Webb,  I  give  the  sum  of 
five  hundred  dollars. 

"The  balance  of  my  estate,  after  paying  the  above  legacies,  I  give  and  be- 
queath unto  my  brothers,  Henry  A.  Cory,  Usal  Cory,  and  my  brother-in-law, 
William  P.  Brown." 

Lastly  be  appoints  his  executrix  and  executors,  and  says : 

M  My  wife,  Elisa  Cory,  to  act  and  to  have  the  sole  custody  and  charge  of  my 
estate,  without  giving  bonds  to  any  person  or  court,  during  her  lifetime,  and 
my  executors  to  take  the  charge  thereof  after  the  death  of  my  wife/' 

Then  the  testator  describes  his  salt  meadow  and  other  real 
estate  in  Rah  way,  N.  J.,  and  his  bank  stock — 

"  And  about  sixty  shares  of  New  Jersey  Railroad  and  Transportation  Com- 
pany, all  of  which  I  wish  my  executors  to  take  charge  of,  and  faithfully  carry 
out  my  last  will  and  testament." 

As  directed,  Mrs.  Cory  did  take  charge  of  the  entire  estate, 
and  in  a  comparatively  short  time  conveyed  all  the  real  estate  in 
California  and  exchanged  all  securities  for  new  ones,  or  collected 
the  amounts  due  and  re-invested  all  in  her  own  individual  name; 
so  that  at  the  period  of  her  death  there  was  nothing  connected 
with  these  securities  themselves  by  which  it  could  be  determined 
from  whence  the  money  which  they  represent  originally  came ; 
Whether  it  was  all,  originally,  Mr.  Lewis  Cory's  or  not,  or  whether, 
at  the  time  of  his  death,  a  part  of  v  was  Mrs.  Cory's  by  descent 
or  by  acquisition  or  not ;  and  so  that,  if  Mrs.  Cory  was  entitled 
to  any  portion  of  her  husband's  estate  under  (he  laws  of  Call* 
fornia,  it  would  be  equally  difficult  to  establish,  with  satisfaction, 
what  portion. 

But  I  think  the  embarrassment  which  this  condition  of  the 
estate  would  otherwise  entail,  has  been  wholly  overcome  by  th* 
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action  of  Mrs  Cory  herself.  What  she  did  with  reference  to 
the  estate  most  have  been  done  with  all  these  considerations  in 
view.  8he  certainly  had  her  own  |>ersonal  rights  in  full  con- 
templation. Those  who  claim  any  |>ortion  of  this  estate  through 
her  under,  the  statute  of  distributions,  are  in  all  respects  bound 
by  her  acts.  They  can  claim  nothing  beyond  what  she  claimed. 
We  can  only  judge  of  her  claims  by  what  she  said  and  did  after 
her  husband's  death.  I  think  Mrs.  Cory  very  early  employed 
counsel  in  California.  It  is  in  evidence  that  she  took  the  writ- 
ten opinion  of  her  counsel  in  New  Jersey  soon  after  her  return 
to  this  state,  respecting  her  rights  and  powers  under  the  will. 

First,  then,  I  think  it  is  incontrovertibly  established  that  Mrs. 
Cory  claimed,  and  took  possession  of,  all  the  property  out  of 
which  came  what  she  left  at  her  death,  under  and  by  virtue  of 
the  will  of  her  husband.  This  was  the  incipient  step,  and  from 
it  alone  all  the  rights  of  the  defendants  are  to  be  traced  and 
judged.  If  Mrs.  Cory  had  any  individual,  marital  or  legal 
rights  with  respect  to  any  of  this  property,  other  than  what  was 
given  by  the  will,  she  never  in  any  manner  asserted  them.  She 
proved  the  will  of  her  husband.  She  proceeded  to  collect  and 
take  possession  of  all  the  estate  under  the  will.  If  she  had  a 
separate  estate,  she  allowed  it  to  be  swallowed  up  in  the  mass  of 
her  late  husband's  estate.  If  the  laws  of  California  secured  to 
her  one-half  of  all  that  he  left,  she  never  exhibited  her  claim 
under  the  law.  From  the  first  she  treated  the  entire  mass  as 
one  and  indivisible. 

Therefore,  I  conclude  that  Mrs.  Cory,  having  accepted  the 
provisions  of  the  will,  and  made  her  election,  it  is  now  (seven- 
teen years  having  elapsed  and  she  being  dead)  too  late  for  her 
administrator  to  elect  differently;  too  late  to  say  a  portion  of 
this  estate  was  hers  independently  of  her  husband,  or  that  she 
was  entitled  to  one-half  by  Htatutory  provision.  Not  only  does 
the  doctrine  of  election  apply,  but  that  of  estoppel  also.  It  would 
be  quite  difficult  to  meet  with  a  clearer  case  under  either  of  these 
heads.  See  1  White  &  T.  Lead.  Out.  in  Eq.  603  and  notes;  Hyd* 
▼.  Baldwin,  17  Pick  SOS  /  Smitfi  v.  Smith,  U  Gray  682  /  Kearny 
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v,  Ma&mh,  1  C.  E  Gr.  189, 195.     A*  to  the  estoppel :  Kerr  on 
Fraud  &  Mi*.  127;  Big.  on  Ettop.  425,  437. 

It  being  etfablisbai  that  Mrs.  Cory  took  and  held  all  this 
property  under  the  will  as  executrix,  the  second  inquiry  is,  what 
individual  rights  she  had  to  that  property  ooder  the  wilL  The 
complainant  awards  to  her  a  life  estate  only ;  the  defendant  an 
absolute  and  unqualified  one,  and  insist*  that  this  inevitably  fol- 
lows the  power  of  disposition  conferred.  The  defendant  thinks 
be  is  supported  in  this  by  the  cases  of  Courier  v.  HoweU,  6  Stew. 
Eq.  80;  Barford  v.  Street,  16  Ve*.  135;  Irwin  v.  Farrer,  19 
Ve*.  86;  Downing?.  Borden, 7  Vr  460;  8.  C.,6  Vr.  74;  Kern- 
dolt  v.  KewlaU,  9  Stew  Eq.  91 ;  Annin  v.  Van  Daren,  1  JIcCbrL 
186. 

These  cases  would  be  decisive  did  not  three  conditions  arrest 
the  attention — the  fact  that  a  life  estate  is  distinctly  created ;  the 
fact  that  Mrs.  Cory  is  only  authorized  to  sell  as  executrix ;  and 
the  fact  that  a  large  amount  of  the  estate  is  given  absolutely, 
after  her  death,  to  his  and  her  near  relations.  These  considera- 
tions cannot  be  disregarded.  Every  intelligent  individual,  un- 
accustomed to  legal  distinctions,  would  at  once  declare  that  this 
testator  contemplated  a  large  estate  remaining  after  the  death  of 
his  widow.  Hence  it  is  well  understood  that  every  part  of  the 
will  every  won!,  indeed — mast  stand.  Collet  v.  Lawrence,  1  Ve*. 
Jr.  $68.  Lord  Eldon  said :  "  Words  are  not  to  be  rejected  unless 
you  cannot  by  any  possibility  give  them  a  rational  construction.*' 
Chamber*  v.  Braibtford,  19  Ve*.  65% \  654;  Cray  v.  Minnetharpe 
8  Ve*.  103;  Conslanline  v.  Qmntantine,  6  Ve*.  100.  This  plain 
rule  cannot  be  observed,  and  at  the  same  time  give  to  Mrs.  Cory 
an  unlimited  estate.  I  am  constrained  to  conclude  that  she  only 
took  a  life  estate,  and  that  all  the  property  which  came  to  her 
hands  and  which  she  did  not  consume  in  using,  passes,  by  force 
of  the  will,  to  his  representative  and  not  to  hers. 

Considering  all  the  parts  of  the  will,  this  view  is  not  at  al! 
inconsistent  with  any  of  the  cases  presented  by  counsel  for  de- 
fendant. I  do  not  find  in  any  of  them  the  power  of  sale  con* 
ferred  on  the  life  tenant  as  executrix,  as  it  is  here.  This  power 
of  sale  was  for  the  benefit  of  the  estate  generally,  or  of  the  life 
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tenant  specially,  either  according  to  the  supposed  necessity  or  her 
own  fancy ;  but  whether  it  was  necessity  or  whim,  she  was  not 
aatherised  to  exercise  the  power  in  her  own  name,  but  only  as 
executrix.  How  can  I  strike  out  that  phrase  or  say  it  has  no 
significance?  It  seems  to  me  that  Mrs.  Cory  used  this  property 
as  a  tenant  for  life,  and  sold  or  had  the  power  of  sale,  as  a  trus- 
tee. I  believe,  too,  that  this  reasonable  view  of  the  case  is  sus- 
tained by  many  authorities,  the  most  of  which  also  recognise  the 
doctrine  of  the  cases  cited  by  counsel  of  defendant  In  Jack- 
son  v.  Robins,  16  Johns.  687,  688,  Chancellor  Kent  said :  "  We 
may  lay  it  down  as  an  incontrovertible  rule  that  when  an  estate 
is  given  to  a  person  generally,  or  indefinitely,  with  a  power  of 
disposition,  it  carries  a  fee ;  and  the  only  exception  to  the  rule  is 
where  the  testator  gives  to  the  first  taker  an  estate  for  life  only, 
by  certain  and  express  words,  and  annexes  to  it  a  power  of  dis- 
posal. In  that  particular  and  special  case  the  devisee  for  life 
will  not  take  an  estate  in  fee,  notwithstanding  the  distinct  and 
naked  gift  of  a  power  of  the  disposition  of  the  reversion.  The 
distinction  is  carefully  marked  and  settled  in  the  cases/9  This 
language  is  quoted  approvingly  in  Downey  v.  Borden,  7  Vr.  JfiO. 

In  Kendall  V.  Kendall,  9  Slew.  Eq.  91,  there  was  no  gift  over, 
and  this  is  pointed  to  by  the  chancellor,  which  is  regarded  as  of 
importance  in  other  cases.  Mason's  Exrs.  v.  Trustees  of  M.  EL 
Church,  12  C.  E.  Or.  4,7  ;  QulicVs  Exrs.  v.  OuUck,  10  O.  K 
Or  824,928. 

I  think  the  doctrine  established  in  Jackson  v.  Bobbins,  and  in 
Downey  v.  Borden,  is  fully  supported  in  Stuart  v.  Walker,  72 
Maine  146;  S.  C,  11  Bep.  6SS,  and  in  Giles  v.  Little,  14  Otto 
£91,  and  in  many  other  cases. 

Then,  is  the  entire  fund  now  on  hand  to  be  treated  as  princi- 
pal and  to  go  to- the  complainant  as  surviving  executor,  or  part 
of  it  as  accumulations  by  way  of  interest,  which  was  Mrs  Cory's 
in  her  lifetime,  and  which  passes  to  the  defendant  as  her  admin- 
istrator ?  I  think  the  interest  became  Mrs.  Cory's  absolutely, 
and  whatever  can  with  reasonable  certainty  be  said  to  be  interest, 
the  defendant  should  retain.  What,  then,  is  principal  and  what 
interest?    This  cannot  be  determined  with  certainty.    But  be- 
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cause  the  life  tenant  destroyed  the  evidences  of  the  original 
amounts,  or  surrendered  them  without  keeping  accounts,  the 
rights  of  innooent  third  parties  should  not  be  lost  or  barred,  so 
long  as  funds  enough  are  found  in  her  possession.  A  trustee 
cannot  be  heard  to  plead  his  own  neglect  in  support  of  his  own 
claim  as  between  himself  and  cestui  que  trust  I  think  in  such 
cases  the  duty  of  the  court  is  to  charge  the  trustee  with  the  last 
item  that  may  be  supposed  to  be  principal.  Being  governed  by 
this  principle  I  conclude  that  at  the  time  of  Mrs.  Cory's  death, 
she  had  $52,000  in  her  hands  belonging  to  the  estate  of  Lewis 
Cory,  deceased,  and  that  of  the  securities  now  in  the  custody  of 
defendant,  I  will  advise  that  he  deliver  sufficient  to  make  that 
sum,  or  their  equivalent  in  cash  current  funds,  with  interest  from 
the  day  of  her  death,  unless  such  securities  bear  interest 
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The  Assiscunk  Creek  Meadow  Company. 

Under  a  statute  authorising  the  work,  the  defendants,  as  a  corporation,  had 
almost  finished  the  erection  of  a  dam  to  drain  and  reclaim  lands  orerflowed  by 
tide-waters,  for  sanitary  and  agricultural  purposes. — Hdd,  that  the  court  would 
lot,  the  evidence  as  to  the  effect  of  the  dam  upon  the  public  health  being  oos* 
tiding,  enjoin  the  erection  of  the  dam  on  the  ground  that  it  was  a  nnisanos. 

Bill  for  injunction. 

Mr.  F.  Voorhee*,  for  complainant 

Mr.  A.  H.  Qangeioer,  for  defendant 

Bird,  V.  C. 

The  Assiscunk  creek  is  a  small  stream  rising  northeast  of  tfaa 
city  of  Burlington,  and  flowing  into  the  Delaware.  Theooantij 
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is  so  low  and  level  as  to  admit  the  tides  at  least  four  miles  along 
its  course,  which  ordinarily  rises  four  to  five  feet,  and  overflows 
the  banks  of  the  creek,  spreading  from  the  right  to  the  left  from 
a  few  feet  to  several  hundred,  covering  about  two  hundred  acres. 
All  the  lands  thus  subject  to  tide-waters  are  rendered  so  wet, 
marshy  and  sour  as  to  be  worthless  for  agricultural,  and  nearly 
so  for  gracing  purposes.  To  some  land-owners  the  loss  is  quite 
inoonsiderable,  while  to  others  it  includes  from  five  to  seventeen 
acres.  In  addition  to  the  loss  thus  entailed,  it  is  urged  that 
malaria  is  engendered  by  the  irregularity  of  the  tides  ;  that  is, 
when  higher  than  ordinary  they  cover  still  more  lands,  which,  in 
their  turn,  are  again  exposed  to  the  sun  and  air,  thus  surely  pro- 
ducing the  dreaded  disease. 

Situated  as  New  Jersey  is,  there  are  perhaps  many  similar 
localities  within  her  borders.  Whether  wisely  or  not,  the  legis- 
lature has  endeavored  to  place  it  within  the  power  of  the  enter- 
prising and  resolute  to  control  the  tides,  reclaim  such  lands,  and 
dispel  this  foe  to  humanity.  On  March  11th,  1880,  an  act  enti- 
tled "  An  act  for  incorporation  of  companies  for  draining  and 
improving  meadows  and  lands  overflowed  by  tide- water"  was 
approved.  P.  L.  of  1880  p.  $40.  This  act  provides  that  the 
owners  of  tracts  of  land  of  not  more  than  two  hundred  acres  of 

Note. — The  word  "nuisances,"  in  a  sanitary  act,  must  be  construed  to 
meau  only  matters  detrimental  to  health,  Great  Western  R.  R.  Oo.v.  Bishop, 
L.  R.  (7  Q.  B.)  560.  See  Banbury  Sanitary  Authority  v.  Page,  L.  B.  {8  Q.  B. 
D.)97. 

Effluvia  that  cause  sick  persons  to  become  worse,  though  not  injurious  to 
persons  in  sound  health,  are  a  nuisance,  Malum  Board  of  Health  v.  Malton 
Manure  Cb,  L.  R.  (4  Each.  Div.)  30*. 

The  owners  of  wet  lands  are  not  guilty  of  a  public  nuisance  because  they 
neglect  to  drain  them,  Woodruff  v.  Fisher,  17  Barb.  **4;  or  fail  to  remove 
natural  obstructions  from  streams,  Mohr  v.  Qault,  10  Wis.  613. 

Equity  will  not  enjoin  the  re-erection  of  a  mill-dam  authorised  by  law, 
although  the  health  of  complainant's  family  had  been  much  improved  while 
the  dam  was  down,  Bason  v.  Perkins,  *  Dev.  Eq.  38  ;  Bradsher  v.  Lea,  3  Ired. 
Eq.  301;  Wilder  v.  Strickland,  *  Jones  Eq.  386 ;  so,  although  complainant  al- 
leges that  it  would  be  utterly  destructive  to  the  health  of  himself  and  his 
family,  and  highly  injurious  to  that  of  several  of  his  neighbors,  Barnes  v. 
Calhoun,  *  Ired.  Eq.  199;  Daughtry  v.  Warren,  85  N.  C.  136;  Vail  v.  Mix,  74 
Ih\  1*7;  but  see  Norwood  v.  Dickey,  18  Qa.  5*8. 
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meadow,  marsh,  swamp  or  lowlands  exposed  tot  the  overflow  of 
the  tide,  may  form  an  incorporated  company  for  the  improve- 
ment of  those  lands,  and  for  the  further  purpose  of  erecting 
across  any  stream  of  water  that  may  flow  through  said  lands, 
any  bank,  dam,  sluice,  flood-gates  or  water-works  necessary  to 
secure  the  same  from  the  overflow  of  the  tide. 

The  fifth  section  authorizes  the  construction  of  such  dam  aft 
the  most  convenient  point  above  any  established  wharf  or  land- 
ing, and  above  where  navigation  for  sailing  and  other  vessels  en- 
gaged in  transportation  of  passengers  and  goods  at  ordinary  high 
water  ceases. 

The  tenth  section  provides  that  as  soon  as  such  works  are  con- 
structed, it  shall  be  the  duty  of  every  owner  and  occupier  of  the 
said  meadow  and  lowlands  to  cause  his,  her,  or  their  respective 
portions  thereof  to  be  thoroughly  and  effectually  drained,  as  in 
the  judgment  of  the  managers  or  a  majority  of  them  shall  be 
deemed  necessary  to  secure  the  improvement  of  the  said  meadow 
and  lowlands,  and  in  case  of  default  the  managers  may  cause  the 
same  to  l>e  done. 

The  last  section  excludes  the  operation  of  the  act  from  stream* 
flowing  through  lands  comprising  more  than  two  hundred  acres. 

Under  what  circumstances  a  dam  becomes  a  nuisance  because  deleterious  to 
health,  Douglass  v.  State,  ±  Wis.  387;  Com.  v.  Webb,  6  Rand.  726;  State  v. 
Close,  So  Iowa  570  ;  Com.  v.  Clarke,  1  A.  K.  Marsh.  323;  People  v.  Townsend, 
S  Hill  (N  Y.)  479;  especially  when  built  under  a  charter,  Sloughton  v.  State, 
S  Wis.  291 ;  Eames  v.  New  England  Worsted  Co.,  11  Mete.  570  ;  State  v.  Gainer 
3  Humph.  39;  Nichols  v.  Pixly,  1  Root  129;  McNaUy  v.  Smith,  12  Allen  455  ; 
Enswoiih  v.  Com.,  52  Pa,  St.  320;  Lee  v.  Pembroke  Iron  Co.,  57  Me.  481. 

Commissioners  authorized  by  statute  to  drain  lands,  cannot  be  enjoined  in 
their  work,  Hartwell  v.  Armstrong,  19  Barb.  166 ;  see  Dixon  v.  Metropolitan 
Board  of  Works,  L.  R.  (7  Q.  B.  D.)  418;  Belknap  v.  Belknap,  2  Johns.  Ch.  463, 

In  some  cases  of  injury  to  health  from  dams,  injunctions  have  been  allowed, 
Bell  v.  Blount,  4  Hawks  384;  White  v.  Forbes,  Walk.  Ch.  112;  although  an 
indictment  for  the  same  cause  was  pending,  Raleigh  v.  Hunter,  1  Dev.  Eq.  If  ; 
or  one  of  the  neighbors  had  recovered  damages  therefor  at  law,  Miller  v.  True* 
hart,  4  Leigh  569;  Hill  v.  Sayles,  12  Cash.  454;  Wason  v.  Sanborn,  45  N.  H 
169;  see,  further,  Rooker  v.  Perkins,  14  Wis.  79;  0  her  key  v.  Haines,  4  Blackj 
159;  Wooten  v.  Campbell,  7  Dana  204;  Trabue  v.  Macklin,  4  B.  Mon.  407 ; 
Mayo  v.  Turner,  1  Munf.  405;  Smith  v.  Waddell,  11  Leigh  532;  Shepard  v 
People,  40  Mich.  487—  Bep. 
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Those  who  compose  the  defendant  company  have  undertaken 
to  avail  themselves  of  the  benefits  of  this  act.  The  chief  com- 
plaint in  the  bill  is,  that  if  this  work  is  allowed  to  be  completed, 
the  complainant  and  those  in  his  employ  will  suffer  in  health  and 
happiness,  and  that  he  will  be  greatly  injured  in  his  estate. 

The  bill  alleges  that  the  complainant  resides  and  has  large  and 
valuable  interests  in  property  and  business  at  the  confluence  of 
this  creek  and  the  Delaware;  that  he  owns  considerable  lands 
and  an  extensive  foundry,  in  which  he  employs  about  forty  men, 
all  of  whom,  with  their  families,  reside  in  the  immediate  vicinity ; 
and  that  the  construction  of  a  dam  and  sluiceway  across  said 
creek,  so  as  to  keep  out  the  tides,  will  also  at  times  present  such 
in  obstruction  to  the  waters  of  the  creek  as  to  cause  the  said 
lowlands  to  be  overflowed  and  so  saturated  that  when  the  waters 
are  discharged  therefrom  again,  malaria  will  be  surely  produced 
in  a  more  aggravated  and  fatal  form,  to  the  injury  of  the  com- 
plainant, because  the  surface  in  such  so  exposed  will  be  greater 
in  proportion  as  the  proposed  dam,  .at  ordinary  tides,  frees  the 
said  lowlands  from  overflow. 

It  is  said  in  the  bill  that  the  defendants  have  nearly  completed 
the  work,  and  pretend  that  they  have  formed  a  corporation  under 
the  act,  but  charges  that  they  have  neither  filed  a  certificate  nor 
a  map  of  the  lands,  as  the  act  requires.  This  cannot  certainly 
avail  the  defendant,  unless  the  question  of  special  damage  be 
found  in  his  favor. 

The  prayer  of  the  bill  is  that  the  defendants  may  be  re- 
strained from  completing  said  dam. 

On  filing  said  bill  and  affidavits  annexed,  an  order  was  allowed 
requiring  the  defendant  to  show  cause  why  an  injunction  should 
not  issue. 

Testimony  has  been  taken.  Several  eminent  physicians,  who 
have  lived  in  the  vicinity  for  many  years  and  have  had  large  ex- 
perience in  the  treatment  of  diseases  generally,  and  chills  and 
fever,  or  malaria,  specially,  were  examined  as  experts,  with  the 
view  of  establishing  the  effect  upon  the  health  of  any  who  live 
reasonably  near,  of  building  said  dam.  These  have  all  spoken, 
also,  of  the  effect  upon  the  health  of  those  so  situated  in  the 
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past,  while  the  waters  have  been  permitted  to  have  their  natural 
rise  and  fall  along  the  entire  course  of  the  creek,  twice  a  day 
covering  the  land,  and  as  often  receding  and  leaving  the  land 
ex|>osed.  Those  who  were  not  experts,  but  who  have  lived  for 
years  along  this  creek,  were  also  permitted  to  speak  of  the  preva- 
lence and  effect  of  this  disease  called  malaria  upon  the  health  of 
themselves,  their  families  and  neighbors,  as  it  came  under  their 
immediate  observation. 

This  testimony  weighs  most  heavily  against  salubrity  and  sani- 
tary condition  of  the  locality  of  the  ancient  and  historic  city  of 
Burlington.  Had  not  the  great  English  novelist  unmistakably 
designated  another  place  in  his  effort  to  caricature  America,  we 
should  pronounce  this  the  spot  where  he  found  men  of  stalwart 
frames  chattering  with  the  chills,  or  dwindling  to  skeletons  from 
malaria.  For  more  than  a  hundred  years  the  enterprising  and 
philanthropic  have  been  fighting  the  tides,  so  as  to  prevent  the 
lazy  waters  and  the  muddy  deposits  from  accumulating  and 
breeding  death,  but  thus  far  with  ill  success.  The  doctors' 
labors  are  not  lightened. 

Amongst  other  efforts,  one  was  made  on  this  Assiscunk  creek. 
A  dam  was  constructed  near  the  site  of  the  one  now  projected. 
It  was  carried  away  several  years  since,  leaving  the  tides  to 
again  assert  their  dominion  over  the  lowlands  above.  It  was 
hoped  that  this  circumstance — this  experiment  long  tried  ami 
well  remembered  by  many — would  enable  the  court  to  obtain 
facts  of  such  force  and  character  as  would  remove  all  doubt  as  to 
the  effects  upon  the  health  of  the  immediate  residents,  of  the  con- 
struction of  the  new  dam.  But  the  situation  is  still  as  perplex- 
ing to  the  court  as  to  the  physicians  or  their  suffering  patients. 
The  chills  abounded  during  the  existence  of  the  old  dam  and 
they  have  abounded  since  its  destruction,  whether  more  now  or 
then  would  be  useless  to  decide,  since  the  shadows  deepen  sadly 
on  either  hand  as  the  investigation  proceeds.  Families  die,  or 
depart  in  mortal  dread,  and  others  come  to  wrestle  with  the  in- 
sidious foe;  but  at  all  times  the  invisible  and  consequently  in- 
describable "  cryptogamia  "  has  shaken  the  life  out  of  the  Sam- 
sons as  well  as  the  children. 
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In  a  locality  where  nature  is  so  prodigal  of  mischief,  it  is  Dot 
surprising  that  the  complainant  should  call  for  aid.  upon  any 
reasonable  suspicion  of  inorease  of  the  danger.  Nor  is  it  sur- 
prising that  those  who  compose  the  defendant  company  should 
seek  legislative  aid  where  skill  aud  quiuine  have  been  so  long 
tried  in  vain. 

But  the  complainant  insists  that  whatever  the  defendant  may 
do  under  the  law,  the  contagion  will  inevitably  be  increased. 
Yet  he  admits  that  perfect  dams,  sluice-gates  and  drainage  would 
not  only  reduce  it,  but  absolutely  overcome  it.  This,  he  says,  he 
has  established,  though  at  great  cost,  by  his  own  personal  efforts 
in  aud  about  his  own  home  and  plantation.  This  certainly  can- 
not be  overestimated.  The  fact  that  the  action  of  the  tide-water* 
and  ex  pas u  re  of  these  lands  breed  malaria,  and  the  fact  that  the 
complainant  himself  has  by  his  sk  II  and  liberality  shown  that 
the  proud  waves  can  be  stayed,  the  wet  lands  reclaimed  and  made 
arable  and  productive,  and  the  destroyer  of  happiness  and 
health  banished,  are  abundant  reasons  for  hesitating  when  called 
upon  to  interfere  with  the  undertaking  of  those  who  wish  to  do 
likewise. 

The  work  of  the  defendant  has  the  legislative  sanction.  It  is 
not  to  be  supposed  that  the  legislature  intended  to  authorize  the 
defendant  to  injure  anyone.  And  where  the  power  conferred  is 
for  a  salutary  as  well  as  a  profitable  purpose,  this  court  would 
not.  if  it  had  the  power,  interfere  until  the  application  of  the 
right  conferred  should  be  fairly  tested.  The  object  of  the  law 
is  to  enable  owners  to  improve  their  lands  and  to  secure  them 
from  the  overflow  of  the  tides ;  and  makes  it  the  duty  of  every 
owner  and  occupier  to  effectually  drain  his  land.  Whatever  the 
powers  of  this  court  in  protecting  the  health  of  individuals,  by 
restraining  others  from  committing  nuisances,  it  certainly  will 
not,  when  the  citizen  is  about  to  undertake  the  removal  of  a 
nuisance,  say  to  him,  You  shall  not  try. 

I  think  it  is  very  plainly  my  duty  to  advise  that  this  order  be 
d  ischarged. 

14 
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A  marriage  by  000  mnder  lawfcl  arrant  for  ardnring  a  minor,  under  promise 
of  marriage,  ii  not  void,  as  obtained  by  fraud  or  duress,  nor  because  the  woman 
wu  a  prostitnte  and  over  twenty-one  year*  of  age,  nor  became  the  justice  de- 
manded exceanve  bail,  nor  because,  after  the  woman  had  assented  to  a  post- 
ponement of  the  marriage  ceremony,  the  minuter,  who  was  present,  and  the 
constable  who  had  arrested  complainant,  and  the  justice  who  ianed  the  war- 
rant, advocated  its  innirrfiatr  performance,  nor  because  the  parties  did  not 
cohabit  after  the  ceremony. 

&  H.  MoGiB,  for  complainant 

Bibd,  V.  C. 

It  is  alleged,  for  cause  of  divorce,  that  the  complainant  watt 
arrested  upon  a  warrant  issued  by  a  justice  of  the  peace  on  com- 
plaint of  the  defendant,  under  oath,  that  she,  being  under  the  age 
of  twenty-one  years,  was  seduced  by  the  complaiuaut  uuder  the 
promise  of  marriage,  which  arrest  and  subsequent  proceedings 
very  much  frightened  and  terrified  him,  so  that  he  was  quite  be- 
side himself;  and  that  so  being  arrested  and  in  custody,  and 
overcome  with  fear  and  dread,  others,  a  minister,  by  the  name 
of  Maas,  the  constable  and  the  justice,  took  advantage  of  him, 
and  through  threats,  menaces  and  false  statements,  induced  htm 
to  say  that  he  would  marry  the  defendant,  who  was  a  notoriously 
bad  woman,  when  he  did  not  intend  at  all  to  marry  her.  On 
the  ground  of  fraud,  therefore,  he  asks  to  have  the  contract  of 
marriage  annulled. 

Can  a  court  of  equity  so  declare  under  the  circumstances  ?  In 
other  words,  is  there  such  fraud  established  as  makes  it  manifest 
that  there  was  no  lawful  contract  between  these  parties?  Did 
the  complainant  marry  for  Convenience,  that  is,  to  avoid  im- 
prisonment and  a  trial,  or  because  of  threats  and  menace  unlaw- 
ful in  their  nature? 
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It  is  not  pretended  but  that  the  warrant  was  regularly  obtained 
and  the  arrert  properly  made.  The  defendant  was,  therefore, 
lawfully  in  custody. 

It  is  shown  that  the  defendant  was  a  prostitute  of  the  lowest 
order.  The  complainant,  however,  knew  this.  He  says  so.  He 
emphasises  what  he  says  about  her  character  in  very  strong 
terms.    Therefore,  this  cannot  avail  him. 

Then  it  is  claimed  that  the  defendant  was  over  the  age  of 
twenty-one  years.  This  the  complainant  undertakes  to  prove  by 
the  mouth  of  two  witnesses  who  heard  her  say  she  was  over 
twenty-one,  prior  to  the  arrest,  and  by  others  who  heard  her  say 
she  was,  just  prior  to  the  marriage  ceremony,  in  their  presence 
and  in  the  presence  of  the  complainant,  when  the  subject  of 
marrying  was  being  talked  about.  This,  if  it  were  a  fact, 
cannot  avail  the  complainant,  for  he  knew  it.  If  a  fact,  it 
would  have  prevented  conviction,  and  if  the  justice  believed  it, 
even  a  holding  to  bail. 

These  failing,  the  charge  of  conspiracy  must  be  considered.  It 
is  to  be  inferred  that  the  persons  engaged  were  the  justice,  the 
constable,  the  defendant  and  the  minister.  As  to  the  justice,  it 
appears  that  he  issued  the  warrant,  and  when  the  complainant 
was  brought  before  him  as  a  prisoner,  read  a  portion  of  the  law 
to  him,  and  told  him  if  he  didn't  marry  the  defendant  he  would 
be  obliged  to  confine  him,  unless  he  could  give  bail  in  the  sum 
of  $2,000.  It  is  also  claimed  that  the  justice  did  not  allow 
sufficient  liberty  of  speech  to  the  friends  of  the  defendant  who 
were  present. 

Construing  this  most  favorably  for  the  complainant,  it  is  very 
far  from  proof  of  combination  on  the  part  of  the  justice.  I  do 
not  pronounce  upon  the  wisdom  of  what  he  said,  or  the  manner. 
But  he  was  as  much  in  the  due  course  of  the  discharge  of  his 
duty  as  a  public  officer,  as  he  was  when,  as  a  witness,  he  appeared 
and  gave  evidence  in  this  cause.  The  justice  was  not  a  con- 
spirator. 

The  bail  which  he  said  he  would  require  was  excessive, 
against  which  the  oomplainant  had  the  same  speedy  and  certain 
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remedy  that  every  other  citizen  who  stands  accused  has.  The 
mistakes  of  officers  of  inferior  tribunals  are  not  unalterable. 

As  to  the  constable,  it  appears  that  he  took  the  prisoner  a  cir- 
cuitous route  to  the  office  of  the  justice,  and  on  the  way  met  the 
minister,  who  followed  on  to  the  court-room.  When  they  first 
met  the  minister  he  urged  complainant  to  marry,  but  he  refused. 
The  officer  and  prisoner  proceed  to  the  justice  ;  the  defendant,  the 
minister  and  at  least  two  friends  of  the  complainant  appeared 
there  also.  After  they  reached  the  office,  the  complainant  and 
defendant  had  an  interview,  at  the  termination  of  which  the  de- 
fendant expressed  a  willingness  to  |>o8t|>one  the  ceremony  for  a  few 
days,  giving  her  reasons,  when  the  minister  interposed  and  insisted 
on  the  immediate  consummation  of  the  work  At  about  this  point 
the  justice  remarked  to  the  prisoner  that  if  he  would  marry  the 
girl  he  would  discharge  him  on  his  own  recognisance,  at  which 
the  constable  said,  "  There  is  a  chance  for  you  now." 

I  cannot  find  that  the  constable  conspired  against  the  complain- 
ant. Therefore,  the  charge  of  conspiracy  to  injure  is  without 
foundation. 

Considering  the  threats  urged  for  cause,  I  do  not  think  them 
sufficient. 

Complainant  says : 

"  During  all  the  proceedings  there,  I  found  I  could  only  escape  going  to  jafl 
by  marrying  her." 

He  married  her,  then,  to  escape  going  to  jail.  The  manner  and 
u\e  words  of  others  may  have  0|>erated  on  his  mind ;  but  the 
court  must  take  into  consideration,  as  well,  what  he  says  was  the 
impelling  cause,  when  he  speaks  from  the  witness-stand  months 
afterwards.  And  this  brings  the  case  sufficiently  near  to  the 
very  wise  and  healthy  principle  laid  down  in  Sickles  v.  Cbraem, 
11  C.  E  Or.  44D}  for  me  to  refer  to  and  rely  upon  it 

Then  it  is  said  this  marriage  was  never  consummated,  because 
the  parties  did  not  cohabit  as  man  and  wife  after  the  ceremony. 
Although  no  copulation  after,  there  doubtless  was  before,  and 
therefore,  in  the  eye  of  the  law,  a  consummation.  Blackstone 
has  said  that  a  subsequent  marriage  legitimates  the  issue.     Had 
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the  defendant's  child  been  born  alive  it  would  have  been  freed 
from  (he  odious  epithet  of  "  ntdlius  jilius"  The  complainant 
never  once  denied  the  impeachment  made.  He  says  the  constable 
informed  him,  at  the  time  of  the  arrest,  of  the  grounds  thereof 
He  did  not  then,  or  at  any  other  time,  say  that  he  had  had 
nothing  to  do  with  the  defendant. 

And  ao  to  this  branch  of  the  case,  it  may  be  said  that  when  the 
court  is  satisfied  that  ante-nuptial  incontinence  has  taken  place, 
the  charge  of  threat  or  menace  unlawful,  or  fraud  or  duress, 
must  be  most  fully  and  satisfactorily  established  before  the  court 
will  annul  the  marriage.     Carri*  v.  Carris,  9  C.  E.  Or.  616. 

I  will  advise  that  the  bill  in  this  case  be  dismissed. 


Isaac  Carson  et  al. 

v. 

David  H.  Marshall  et  al. 


Trustees  are  never  permitted,  without  the  aid  of  the  court,  to  buy  the 
rty  which  they  hold  as  such. 

Mr.  C.  A.  Bergen,  for  complainants. 

Mr.  8.  H.  Grey,  for  defendants. 

Bird,  V.  C. 

This  bill  was  filed  by  creditors  of  David  E.  Marshall,  de- 
ceased, asking  the  aid  of  this  court  in  collecting  the  amount  of 
their  claims  against  his  estate.  They  charge  that  he  died  leaving 
a  large  tract  of  land,  and  leaving  a  will  appointing  David  H. 
Marshall,  Charles  Stevenson  and  Randall  E.  Morgan  ex  ecu  torn, 
giviug  them  power  to  rent  his  real  estate  and  to  sell  so  much 
thereof  as  should  be  necessary  to  pay  his  debts.  They  accepted 
the  trust.    At  the  death  of  the  testator  there  were  three  judg- 
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ments  against  him,  amounting  to  over  $18,000,  on  which  execu- 
tions had  been  issued  and  levies  taken,  covering  all  the  lands  of 
the  testator.  Some  time  after  his  death,  the  sheriff  advertised  the 
lands  for  sale  and  sold  them,  at  public  vendue,  to  two  of  the 
executors  named  in  said  will. 

The  bill  proceeds,  in  its  stating  part,  upon  the  presumption 
that  the  executors  who  purchased  attended  said  sale  in  the  interest 
of  the  estate  of  David  E.  Marshall,  and  under  a  promise  and  ob- 
ligation to  purchase  the  land  for  the  benefit  of  creditors  and  legatees 
unless  it  sold  for  a  full  and  fair  price,  and  not  in  their  own  private 
interests;  and  that  it  did  not  sell  for  a  fair  price;  and  that  they 
refuse  to  make  a  resale  and  claim  that  they  hold  the  lauds  as 
their  own.  In  the  confederating  and  charging  part  of  the  bill 
St  is  stated  that  the  defendants  had  no  right  to  buy.  The  bill 
prays  that  the  defendants  may  be  decreed  to  hold  the  land  which 
they  have  not  sold  to  bona  fide  purchasers,  for  the  said  estate ; 
that  it  may  be  sold  under  the  direction  of  this  court,  and  that 
the  defendants  may  account.  A  great  volume  of  testimony  was 
taken  before  the  master,  before  it  was  referred  to  me,  upon  the 
presumption  that  the  executors  had  made  such  promise  and  were 
under  such  obligation,  and,  having  purchased,  held  the  lands 
for  the  estate.  The  values  of  the  lands  in  question,  and  of  many 
others,  had  been  given  in  detail,  which  seemed  to  render  it  quite 
necessary  for  the  defendants  to  have  leave  to  follow  over  the  same 
ground.     Hence  the  mass  of  matter  before  the  court. 

But  I  think  this  case  turns  not  upon  any  alleged  agreement 
nor  mere  inadequacy  of  price,  but  upon  the  ground  scarcely 
hinted  at  in  the  stating  part  of  the  bill :  that  trustees  are  never 
permitted,  without  the  aid  of  the  court,  to  buy  the  property  which 
they  hold  as  such.  The  purchasers  at  the  sheriff's  sale  were  the 
executors  of  the  deceased  debtor.  The  debtor,  in  and  by  his 
will,  had  invested  these  executors  with  certain  powers  and  duties 
respecting  his  real  estate,  one  of  the  powers  being  to  sell  so  much 
as  should  be  required  to  pay  debts.  They  did  not  pay  the  debts 
nor  take  measures  to  be  able  to  pay  them.  The  sheriff  sold  the 
lands  to  pay  the  judgments  in  his  hands,  leaving  a  large  indebt- 
edness. 
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I  will  Dot  wait  to  consider  what  obligation  the  executors  were 
under  from  any  promise,  nor  the  fairness  of  the  sale,  nor  the  in- 
adequacy of  the  price.  I  shall  only  look  at  the  naked  question 
advanced  at  the  close  of  the  argument  for  complainants — Had 
the  executors  the  right  to  purchase?  I  think  not.  Than  this, 
|>erhap£,  there  is  no  rule  of  law  more  unlimited,  inexorable  and 
better  fortified  by  reason,  necessity  and  experience.  So  firmly 
has  this  vigorous  root  imbedded  itself  in  the  judicial  mind  that 
courts  will  not,  under  any  circumstances,  allow  trustees  to  judge 
for  themselves  wheu  to  bid,  but  require  them,  if  the  necessity 
springs  up,  to  state  the  situation  to  the  court,  and  ask  aid  and 
permission  to  bid. 

The  question  is  not,  under  such  circumstances,  who  makes  the 
sale — whether  the  trustee  himself,  or  other  person — but  whether 
the  property  sold  is  held  in  trust  or  not.  If  held  in  trust,  there 
is  no  condition  on  which  the  trustee  can  buy  on  his  own  private 
account.  If  called  upon  for  an  account  of  the  profits,  or  for  a 
resale  by  those  interested,  he  must  account  in  the  one  case  and 
make  sale  in  the  other.  Oreveling  v.  Fritts,  7  Stew.  Eq.  184  > 
Romaine  v.  Hendricfoon,  12  C.  E.  Or.  162;  Colgate,  v.  Colgate, 
8  C.  E.  Or.  372;  Michoud  v.  Oirod,  4  How.  (U.  8.)  603; 
Booraem  v.  Wells,  4  C.  E.  Or.  87. 

Thus  far  generally,  but  particularly  when  sales  of  trust  prop- 
erty are  made  by  others  than  the  trustees  themselves,  see  Staats 
v.  Bergen,  2  C.  E  Or.  297 ;  8.  C.  on  appeal,  2  C.  E.  Or.  664; 
Jewett  v.  Miller,  10  N.  Y.402;  Van  Epps  v.  Man  Epps,  9  Paige 
237;  Fulton  v.  Whitney,  66  N.  Y.  648;  Bennett  v.  Austin,  81 
N.  Y.  808,  882. 

The  case  of  Earl  v.  Halsey,  1  MoCart.  882,  which  has  been 
urged  as  precisely  like  the  present  case,  is  not,  as  I  understand 
the  facts,  like  this  in  any  essential  particular.  In  that  case  the 
land  was  given  to  another  in  fee,  and  the  executors  had  no  inter- 
est in  it  whatever,  nor  power  over  it,  nor  in  connection  with  it. 
The  report  says  that  the  bill  expressly  alleges  that  the  executors 
had  no  power  of  sale. 

The  law,  therefore,  requires  me  to  advise  that  the  defendants 
hold  the  land  which  they  purchased  in  trust,  and  that  so  much 
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thereof  as  they  still  hold  the  title  to,  be  sold  in  the  presence  of 
and  under  the  directions  of  one  of  the  masters  of  this  court,  and 
that  the  said  defendants  account  for  all  advances  on  the  price 
they  paid  for  any  of  the  land  sold  by  them,  with  interest,  and 
also  for  all  the  rents  and  profits  of  that  unsold,  they  to  be  allowed 
;nterest  on  all  money  invested,  and  the  actual  cost  of  all  perma- 
nent improvements,  with  interest  The  complainants  are  enti- 
tled to  costs. 


William  H.  Yawger's  executor 
Andrew  C.  Yawger  et  al. 

1.  The  testator  devised  to  his  son  a  farm,  for  which  the  son  was  to  pay  WO 
per  acre.  He  also  gave  to  the  son  one-seventh  of  his  entire  estate.  The  eon 
dying  soon  after  the  testator,  and  without  having  expressed  any  intention  as  to 
his  election — Held,  that  the  presumption  is  that  he  elected  to  accept  of  the 
provisions  of  the  will  in  his  behalf  because  beneficial  to  him. — Held,  aba,  thai 
the  payment  required  is  a  lien  on  the  land,  which,  if  not  discharged  bv  the 
heirs-at-law  of  the  devisee,  can  be  enforced  by  the  executor. 

2.  Where  a  testator  directs  legacies  to  two  of  his  children,  to  be  invested 
And  the  interest  paid  to  them,  and  legacies  to  five  without  any  qualification, 
except  this  general  one—"  Should  any  of  my  children  die  not  leaving  lawful 
issue,  the  shares  that  would  be  due  to  them  to  be  equally  divided  among  my 

iving  children  and  the  survivors  of  them  " — Held,  that  the  qualification  as  to 
lie  five  last  named  refers  only  to  the  period  of  distribution. 

3.  The  court  prefers  such  a  construction  as  will  prevent  a  partial  intestacy. 

4.  He  who  accepts  a  benefit  under  a  will  must  bear  the  burden  imposed. 

Mr.  H.  A.  Fluok  and  Mr.  J.  A.  Bullock,  for  complainant. 

Mr.  J.  N.  Voorheea,  for  the  administrator  and  heiro  at  law  of 
John  C.  Yawger,  deceased. 

Mr.  W.  C.  Parker,  for  Andrew  C.  Yawger  et  aL 
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Bird,  V.  C. 

The  bill  shows  that  William  H.  Yawger  died,  leaving  his  last 
will,  in  and  by  which  he  provided  for  the  payment  of  his  debts; 
gave  to  his  wife  the  interest  of  $8,000  during  her  life;  devised 
to  his  son  John  C.  a  farm  of  one  hundred  and  three  acres,  "by 
his  allowing  and  paying  for  the  same  the  sum  or  price  of  $80 
per  acre;"  devised  to  his  son  William  H.  another  farm,  by  his 
payiug$100  per  acre;  directed  his  executors  to  secure  the  $8,000 
above  named  on  the  said  two  farms,  which  $8,000  was  to  be 
divided  amongst  all  his  children  after  the  widow's  death ;  orders 
his  executors  to  divide  all  his  estate  equally  bet  ween  his  children; 
the  shares  of  Andrew  and  Peter  to  be  placed  at  interest,  and  the 
interest  to  be  collected  and  paid  to  him,  and  after  his  death  the 
principal  to  be  paid  to  his  children;  gives  to  his  daughters, 
Sarah,  Catharine  and  Mary,  and  to  his  sons,  John  C.  and  Wil- 
liam H.,  each  the  one-seventh  part  in  so  many  separate  para- 
graphs, and  then  says : 

"  Should  any  of  my  children  die  not  leaving  lawful  issue,  the  shares  that 
would  be  due  to  them  to  be  equally  divided  between  my  living  children  and  the 
survivors  of  them." 

John  C.  and  William  H.  were  appointed  executors. 

The  testator  died  September  11th,  1882,  and  his  son  John  C. 
October  6th  following.  The  death  of  John  C.  left  the  title  to 
the  land  devised  to  him  in  so  much  uncertainty  as  to  move  the 
executor  to  ask  this  court  for  instructions  in  that  particular,  and 
also  with  respect  to  the  disposition  to  be  made  of  the  legacies 
given  to  Sarah,  Catharine,  Mary,  John  C.  and  William  during 
their  lives.  It  is  alleged  that  while  John  C,  in  his  lifetime,  did 
not  reject  the  provisions  of  the  will  in  his  behalf,  he  did  not 
accept  them ;  in  other  words,  he  made  no  positive  election. 

It  was  suggested  that  because  John  did  not  in  some  positive 
way  signify  his  acceptance  of  the  devise  of  the  land  and  the  be- 
quest of  the  legacy,  that  the  title  never  descended  to  him,  but 
was,  by  force  of  law,  cast  upon  the  heirs-at-law  of  the  testator. 
I  think  this  view  is  erroneous.  If  controlling,  very  great  em- 
barrassments  must  ensue  in  the  administration  of  the  estate;  if 
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this  devise  does  not  prevail,  then,  as  to  that  farm,  the  testator 
died  intestate, 

Now  the  law  prefers  a  construction  which  will  prevent  a  par- 
tial intestacy.      Vernon  v.  Vernon,  68  N.  Y.  861. 

The  devise  and  the  legacy  to  John  were  beneficial  to  him. 
He  must  therefore  be  presumed  to  have  accepted  them.  Bed  on 
Ev.  §  848.  "  A  gift  imports  a  benefit,  and  an  assumption  to 
take  a  benefit  may  well  be  presumed.'1     Ibid. 

Again,  supposing  John  did  not  regard  the  devise  as  a  benefit, 
the  legacy  certainly  was,  and  the  law  would  not  allow  him  to  reject 
the  former  and  accept  the  latter.  "  He  who  accepts  a  benefit 
under  a  deed  or  will  must  adopt  the  whole  contents  of  the  in- 
strument, renouncing  every  right  inconsistent  with  it.1'  1  Jar. 
on  WUls884;  Talbot  v.  Earl  of  Radnor,  SM.&  R  254;  2  Wms. 
on  -Err*.  1242;  Vernon  v.  Vernon,  58  N.  Y  851 ;  Van  Duyne  v. 
Van  Duyne,  1  McOart.  49;  Stevenson  v.  Brown,  8  Or.  Ch.  60S. 

Under  this  very  reasonable  and  reliable  principle,  if  the  court 
were  to  hold  that  John  C.  refused  to  accept  the  devise,  it  would 
also  be  obliged  to  hold  that  he  rejected  the  whole  will,  and  con- 
sequently that  his  children  can  now  claim  no  share  of  their 
grandfather's  estate  at  the  hands  of  the  executors.  Fortunately, 
the  law  has  long  been  so  clearly  pronounced  that  I  am  free  from 
enforcing  any  such  palpable  injustice, 

Therefore,  I  conclude  that  the  title  to  the  farm  devised  to 
John  C.  vested  in  him,  and  that  upon  his  death  it  descended  to 
his  heirs-at-law,  subject  to  the  burden  imposed  by  the  will.  It 
is  liable  in  their  hands  to  the  payment  of  the  $8,000.  And 
there  is  no  difficulty  in  the  way  of  the  executor  proceeding  to  re- 
cover it.  Skillman  v.  Van  Pelt,  Sax.  611.  If  the  heirs-at-law 
of  John  C.  do  not  pay  that  sum,  the  executor  can  file  a  bill  in 
this  court  to  enforce  the  payment  In  my  judgment,  he  has  not 
the  power  to  sell  under  the  will.  This  court  can  direct  a  sale  to 
enable  the  executor  to  carry  out  the  provisions  of  the  will. 

It  is  urged  that,  as  the  law  is  declared  in  Rowers  Exrs.  v. 
White,  1  C.  E.  Gr.  411,  and  in  Jones's  Exrs.  v.  Stites,  4  G  B. 
Or.  824,  the  principal  of  the  legacies  to  the  daughters  and  to 
John  and  William,  are  not  to  be  paid  to  them,  but  are  to  be  in- 
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vested  and  the  interest  thereof,  only,  paid  to  them.  The  case  of 
Rotors  Exrs.  v.  White,  and  all  the  cases  referred  to  in  that  case, 
and  in  Jones?*  Exrs.  v.  Stiles,  make  it  plain  that  if  a  contrary  in- 
tention appears,  that  intention  must  prevail.  I  think  there  is 
that  intention  in  this  case  very  clearly  expressed.  He  fir*t  di- 
rects that  the  shares  to  Andrew  and  Peter  shall  be  invested  on 
bond  and  mortgage  for  life,  and  the  interest  paid  to  each,  and  at  his 
death,  the  principal  to  his  children,  and  then  says  with  reference 
to  the  balance  of  his  estate  and  his  other  five  children :  "  To  my 
daughter  Sarah  I  give  and  bequeath  the  one-seventh  part,11  using 
similar  language  in  separate  clauses  in  gifts  to  the  other  four, 
adding : 

"  And  should  any  of  my  children  die  not  leaving  lawful  issue,  the  shares  that 
would  be  due  to  them  to  be  equally  divided  among  mj  living  children  and  the 
survivors  of  them." 

I  think  it  is  plain  that  the  testator  did  not  mean  to  suspend 
the  payment  of  the  principal  in  the  latter  case  beyond  the  period 
of  distribution.  Hawkins  on  Wills  259 ;  Williamson  v.  Cham- 
berlain, £  Slock.  S7S. 

Under  these  authorities,  iu  my  judgment,  the  language  of  the 
testator  with  respect  to  the  period  of  payment  of  the  legacies 
given  to  the  daughters  and  to  William  and  Mary,  refers  to  the 
time  of  the  distribution  thereof,  and  that  those  who  were  living 
at  that  time  take  absolutely. 
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A  testator's  mental  delusion  as  to  his  physical  condition,  or  the  ouh 
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Lppeal  from  a  decree  of  the  orphans  court  of  Hudson  county. 

Ifr.  H.  A.  Oaede  and  Mr.  Q.  Colling  for  appellant. 

Ifr.  /.  d  Bmon  and  Mr.  F.  B.  Ogdm,  for  respondent 
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The  Ordinary. 

Qustavus  A.  Hollinger  appeals  from  the  decree  of  the  orphans 
court  of  Hudson  county,  because  it  admits  to  probate  two  papers, 
one  purporting  to  l>e  the  last  will  and  testament  of  his  brother, 
Edward  N.  Hollinger,  deceased,  late  of  Hoboken,  and  the  other 
a  codicil  thereto,  and  also  because  it  does  not  award  to  him 
counsel  fees  of  the  litigation  out  of  the  estate.  The  will  is  dated 
and  was  made  February  8th,  1881,  and  the  codicil  on  the  14th 
of  March  following.  The  testator  committed  suicide  on  the 
30th  of  the  following  May.  He  was  about  forty-two  years  old 
when  he  died.  He  was  never  married.  His  nearest  relations 
were  his  brother,  the  caveator,  and  his  half-sister,  Emilie,  a  nun 
in  a  convent  in  Germany.  By  the  will  he  first  directs  payment 
of  all  his  debts  and  funeral  expenses,  and  says  that  the  only 
debt  then  existing  against  him  was  a  loan  from  the  First  National 
Bank  of  Hoboken  to  him,  secured  by  a  deposit  of  bonds.  He 
directs  that  his  body  be  buried  in  his  lot  in  the  Hoboken  ceme- 
tery, at  an  expense  of  $100,  and  that  the  lot  be  enclosed  and  a 
gravestone  erected  at  an  expense  not  exceeding  $200.  He  then 
gives  to  his  brother  Gustavus  a  lot  of  land,  which  he  describes 
as  situated  on  the  Paterson  plank  road,  in  Hudson  county,  in 
this  state,  containing  four  and  seventy-two  hundredths  acres, 
purchased  October  7th,  1868,  of  Mrs.  Anne  Vickerman,  and  on 
January  1st,  1869,  of  his  brother  Gustave.  He  then  gives  to 
August  Schu berth,  of  North  Bergen,  in  this  state,  a  lot  of  land 
which  he  describes  as  situated  on  the  plank  road  just  mentioned, 
containing  one  and  fifty-ei^ht  hundredths  acres,  purchased 
August  12th,  1867,  of  Abram  Still  well,  and  adds  that  it  is  the 
lot  of  land  on  which  Schuberih  then  resided.  He  provides  that 
in  case  of  Schubeuh's  death  before  his  (the  testator's)  decease, 
the  property  should  go  to  Schuberth's  children  surviving  the  tes- 
tator. He  gives  Schu  berth  any  arrears  of  rent  therefor,  aa  a  tes- 
timonial of  Schuberth's  friendship  for  and  kindness  to  him.  He 
next  gives  to  John  Ludwig  Weber,  of  North  Bergen,  with  like 
limitation  over  in  case  of  Weber's  death  before  his  own  decease, 
another  lot  of  land,  which  he  describes  as  being  on  the  plank 
road,  and  containing  one  and  six  hundred  and  fifty-nine  thoa 
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sand  the  acres,  purchased  December  10th,  1866,  of  Abram  Still- 
well.  This  gift  he  makes  as  a  testimonial  of  Weber's  "  honesty 
and  straightforward  character."  He  then  gives  to  Mrs.  M.  E. 
Charles,  of  Hoboken,  in  case  she  should  survive  him,  $250, 
with  whatever  furniture  and  clothing  he  might  leave,  as  a  testi- 
monial of  his  friendship  for  her,  and  for  her  care  of  him  while 
he  was  sick  at  her  house ;  and  provides  that  in  case  she  shall  not 
survive  him,  the  gift  shall  lapse  and  go  to  his  residuary  estate. 
He  then  gives  to  Louis  Ernst,  of  the  city  of  New  York,  in 
trust  for  Ernst's  three  children,  whom  he  names,  to  be  paid  to 
them  as  they  respectively  attain  to  majority,  five  shares  of  stook 
of  the  New  York  Gaslight  Company,  in  proportions  which  he 
specifies,  and  provides  that  in  case  he  should  dispose  of  the  stock 
before  his  death,  there  be  substituted,  in  place  thereof,  $500,  to 
be  distributed  in  the  same  proportions.  He  also  provides  that 
if  either  of  the  children  should  die  before  attaining  majority, 
the  decedent's  share  should  go  in  equal  shares  to  the  .survivors 
attaining  majority.  He  then  gives  to  Mrs.  Marie  Deck  BishofF, 
of  Alsace,  his  cousin,  and  to  her  children  surviving  him,  one 
first-mortgage  seven  per  cent.  $1,000  bond  of  the  Toledo,  Peoria 
and  Western  Railroad  Company,  and  one  first-mortgage  seven 
per  cent.  $500  bond  of  the  North  Hudson  Railway  Company, 
substituting  $1,500  in  place  of  those  bonds  in  case  he  should  dis- 
pose of  them  before  his  death.  He  then  makes  to  Josephine 
Deck,  of  Alsaoe,  his  cousin,  the  sister  of  the  last-named  legatee^ 
a  like  bequest  of  like  bonds,  with  like  provision  for  substitution. 
He  then  gives,  devises  and  bequeaths  to  his  sister,  Emilie  Hol- 
linger,  known  otherwise  as  Sceur  Marcienne  Hollinger,  of  Por- 
tieux,  France,  and  her  heirs,  all  the  rest  and  residue  of  his 
estate,  real  and  personal,  and  all  claims,  present  and  reversionary, 
to  the  balance  of  the  estate  of  his  father,  Aloys  Hollinger.  He 
then  says  he  thinks  it  wise  to  state  that  the  rest  and  residue  of 
his  personal  estate  and  personal  property,  exclusive  of  real  estate, 
after  deducting  the  executor's  fee  of  $500  thereinafter  mentioned 
and  provided  for,  and  the  payment  of  his  loan  from  the  First 
National  Bank  of  Hoboken,  and  funeral  expenses,  as  therein - 
Above  provided  for  and  directed  to  be  paid,  then  consisted  of 
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$4,500  of  North  Hudson  County  Railway  first-mortgage  seven 
per  oont  bonds ;  $1 ,000  of  Toledo,  Peoria  and  Western  Railway 
•ivmi  per  cent,  bonds;  $500  of  Wabash  Railway  Company  six 
per  \«nt.  bonds ;  ten  shares  of  Mobile  and  Ohio  Railroad  Com- 
pany stock,  and  one  share  of  Ch  sapeake  and  Ohio  Railroad 
*tock.  He  then  appoints  Samuel  R.  Syms,  president  of  the 
First  National  Bank  of  Hoboken,  executor  of  his  will,  and 
request*  him  to  aeoept  a  $500  North  Hudson  Railway  Company 
**Y*n  por  cent,  bond  in  full  payment  of  his  services  and  cora- 
mMvu»  and  expenses  and  surrogate's  fees,  if  lie  can  possibly  do 
•ix     The  will  ^includes  with  the  following  provision 

*Tt*  »k*t*  d+Ttte*  ami  b*qnt»  are  made  on  the  expreai  condition  thai  if 
aav  of  iW  **M  d+Tt*N*  *r  legatee*  contort  or  dispute  tab  will,  cither  in  the 
prota**  or  fi^cuuon*  or  oarrTiaf  out  of  the  mac,  or  any  of  in  prorieions,  or 
am#  tfc+  mwa  th*  «K*cuuoa  cc  carrying  oat  of  the  mac,  to  he  contested  or 
du^t***  ta*u  1  do  r*rofc*  and  anaei  the  3<Tiiei  and  twqneati  to  each  devisee 
v*  )*£*;*»  h+rtta  afc*d*>v 

Hw  wi*t  ***  drawn  by  Mr.  Jv>hn  H.  Scitt,  a  lawyer  of  New 
\\vV^  *S>*  w»*  wl  *.>):£&:  ?»d  wi;h  the  ratafor,  and  with 
*Kmu  W  Nad  Sad  bustrxtis  irus^cott&t  as  representing  Loaia 
KW$,  -Aaiv^'WtATvc  x*^  :va*>tt  oc  **>  ins  of  Ernst  &  Laghte, 
aiad  *W  a**\  *s  \?*>c^  ov  r  ^  oar?  4\vcca^  :be  drawing  of  an  agree- 
»j*Mfj  Ss«<^.-  *■■•*  va*  ">^  Srvcher\  TVe  inm  actions  for  the 
**.",  >awr  £*w  S  *■■*  swcac.v  i 'OHKif.  bcth  reifcally  and  in 
*r*  *£.  t  xl  >  ct  %-*  :;■**  y^tt*r«acrtTt  5?c  Ar  will  «  produced. 
H*  *■-**  A*oc*«a?  jh-v \c  j*  v  **  >»caaanECirr  dkpatition  be 
met*  txv,  .v  i*air.\  -r^*.**-;^  \t~  S*c  *?  amrsaia  what  was 
*K  ;i*  a'  Nv*  .*-.-»>*.•  -.t  ^pi^j  ■•»  a.  *oa>  jCDi  irjadnrd  of  the 
i •%  ■-  a«.w\  i\v  ka-v  *  ,^^i  i.  Mr^!]  vci  Mr.  Stkt  a?  to  the 
A*w  v  v  a*vi    ».%    j'n*-!^  i*jj  ^i^^ucsmHiijp  the  execution 

a       V  *     *   4*Jvi   i.5*.*    *^   v  .  iv     vtiv*  -«-l*fi.i     C  ^K*  3/  Sir  ready  for 

.ViN-«  v%^  ML  ^i-.  >a-^  h-  lNxji,»;f  •»  auxins*  »  bave  it 
.:^  »  .  •*  ^w  «*  *>**:*»<.  i.  lk  i|.n.viuii^r  rnae  he  w^at  te 
\  N  * ■  >>  Jk\,  t..v;  k  %■'  »-v^  ijiit.-w  *j  um.  Vr  Mr.  Stitt. 
:»a    •.»  *\  i     •  •    wj   ...iv»    i.?k»   «iv.   *:^i  i  wrtui  ^e«v«ced  it, 
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for  it  and  took  it  away  with  liim.  The  testamentary  witnesses 
were  Mr.  Stitt  and  Mr.  Charles  S.  Phillips,  mauaging  clerk  of 
Mr.  Stitt's  law  6rm  of  G.  S.  &  J.  H.  Stitt,  aud  Mr.  Giles  F. 
Busline]!,  a  lawyer  of  New  York,  who  happened  to  be  present. 
Mr.  Phillips  had  known  testator  for  about  five  years,  but  Mr. 
Bushnell  had  had  no  acquaintance  with  him.  Mr.  Stitt  gives  it  as 
his  opiuion  that  from  the  time  he  brought  the  memorandum 
until  after  the  will  was  executed,  the  testator  was  of  perfectly 
sound  mind. 

He  also  says,  in  his  answer  to  the  question  whether,  in  all  his 
business  transactions  or  conversations  with  him,  he  saw  anything 
that  might  look  like  unsoundness  of  mind,  that  his  opinion  is 
that  he  was  perfectly  sound  in  mind;  that  he  was  impetuous  in 
temperament,  but  there  was  no  unsoundness  of  mind.  He  also 
says  that  in  explaining  what  he  wanted,  in  giving  instructions 
for  the  will,  he  seemed  to  have  no  hesitation  at  all,  and  appeared 
to  be  very  clear  and  decided  as  to  what  he  wanted.  Mr.  Phil- 
lips says,  speaking  both  of  the  time  of  drawing  and  the  time  of 
executing  the  will,  that  his  conversation,  which  he  overheard, 
in  regard  to  the  drawing  of  the  will,  was  perfectly  clear,  and  he 
seemed  to  have  full  control  of  all  his  mental  powers;  and  he 
also  says  that  he  has  no  doubt  that  the  testator  understood  per- 
fectly what  he  was  doing  when  he  executed  the  will,  and  that 
from  what  he  saw  of  him  he  had  no  doubt  of  his  entire  sanity. 
He  adds  that  he  regarded  him  as  of  a  somewhat  excitable  tem- 
|>erament.  Mr.  Bushnell,  who,  as  before  stated,  had  had  no 
previous  acquaintance  with  the  testator,  says  it  was  in  a  very  dis- 
tinct manner  that  he  published  and  declared  the  instrument  to 
be  his  last  will  and  testament. 

The  codicil  appears  to  have  been  drawn  by  the  testator  himself, 
for  the  purpose  of  making  a  slight  alteration  in  the  will. 

The  reason  for  it  is  given  iu  his  letter  to  Mr.  Syms,  dated  May 
17th,  1881,  a  short  time  before  his  death,  in  which  he  says: 

"  I  have  made  one  change  in  it  [the  will]  in  April  or  March,  because  Webe: 
did  not  treat  me  right  Had  he  not  made  or  tried  to  make  an  extortionate 
charge  for  the  few  days1  attendance  on  me  [in  his  sickness]  there  would  have 
been  no  change.    I  want  my  stater  to  get  the  money  1  left  her.    The  |»oor  girl 

16 
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is  entirely  disinherited  by  my  father,  she  did  not  even  receive  the  little  Money 
belonging  to  her  from  her  mother's  estate." 

The  oodicil  is  as  follows : 

"  For  various  reasons,  which  appear  good  and  sufficient  to  me,  I  hereby  eel 
aside,  revoke  and  annul  the  bequest  mentioned  in  the  fourth  article  of  my  will 
to  John  Ludwig  Weber,  or  to  his  children,  to  a  certain  plot  of  land,  containing 
one  and  six  hundred  and  fifty -nine  thousandths  acres  of  land,  as  said  in  said 
fourth  article,  and  direct  that  said  bequest  shall  revert  to  my  sister  ami  residu- 
ary legatee,  Miss  Emilie  Hollinger." 

The  witnesses  to  the  execution  of  it  were  Eugene  Brem,  Louis 
Schwehm  and  Theodore  Ernst,  all  of  New  York.  It  was  exe- 
cuted by  the  testator  in  their  presence,  and  without  any  profes- 
sional aid.  Schwehm  says  that  he  had  known  the  testator  about 
twelve  or  fifteen  years;  that  the  name  of  the  testator,  to  the 
oodicil,  is  in  the  testator's  own  hand,  and  he  recognizes  his  own 
signature  to  the  paper  as  a  witness.  He  further  says  that  when 
he  signed,  there  were  present  Ernst  and  his  sister,  and  Brehm  and 
himself,  and  the  testator ;  that  the  testator  signed  in  the  presence 
of  all  the  witnesses,  including  himself,  and  said,  "  I  want  you  to 
look  that  I  am  signing  my  name  here,"  and  that  they  all  did 
look ;  that  then,  after  the  testator  signed  his  name,  he  asked 
the  witness  to  sign  the  paper,  and  he  did ;  that  the  testator  told 
him  he  wanted  to  make  a  little  chauge  in  his  will  on  aocouut  of 
tome  land  he  wanted  to  put  over  to  his  sister  ;  that  the  testator 
read  the  certificate  of  the  witnesses  at  the  bottom  to  them,  and 
that  it  is  correct  as  he  read  it ;  and  that  the  testator  signed  in 
the  presence  of  all  of  the  witnesses,  and  tiiat  they  all  signed  in 
his  presenoe  and  in  the  presence  of  each  other.  He  further  says, 
in  answer  to  the  question  whether  he  considered  the  testator, 
when  the  latter  signed  the  codicil,  a  sane  man,  understanding 
perfectly  what  he  was  about,  "Yes;  just  every  bit  of  it;  he  wad 
it  to  us  and  told  us  to  sign  our  names."  Brehm  testifies  thai  the 
testator  wrote  his  name  to  the  codicil  in  his  presence  and  in  the 
presence  of  Schwehm  and  Miss  Ernst;  that  the  testator  was 
present  when  the  three  witnesses  all  signed,  and  they  were  all 
present  when  each  one  signed.     He  says  the  testator  informed 
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him  of  his  object  in  making  the  codicil— to  give  the  land  he  had 
given  to  Weber,  in  the  will,  to  his  sister.  He  also  says  that  the 
testator  read  to  him  the  certificate  which  the  witness  signed,  and 
that  the  certificate  was  a  correct  statement  of  what  took  place  in 
the  execution  of  the  paper.  He  says  that  he  had  known  the 
testator  two  or  three  years,  and  that  the  testator  called  him  in  to 
sign  the  codicil  through  friendship.  Miss  Ernst  testifies  that  the 
testator  said  he  wished  the  witness  to  sign  a  little  alteration  that 
he  was  making  in  his  will.  She  recognizes  her  own  name  and 
says  she  signed  the  codicil  as  a  witness,  and  that  the  testator 
signed  it  in  her  presence  and  in  the  presence  of  all  the  others, 
and  that  they  all  signed  in  his  presence,  and  that  each  signed  in 
the  presence  of  the  others. 

In  his  book  of  accounts  (it  may  be  observed)  the  testator 
entered  the  payment  of  the  fee  to  Mr.  Stitt  for  drawing  his  will, 
and  the  names  of  the  witnesses  to  the  will.  The  method,  care 
and  prudent  circumspection  exhibited  by  the  testator,  not  only  in 
the  disposition  of  his  estate,  but  also  in  providing,  as  far  as  he 
could,  against  the  contest,  which,  it  appears  from  his  correspond- 
ence and  other  evidence  in  the  cause,  he  apprehended  his  brother, 
the  caveator,  would  make  to  defeat  that  disposition,  are  such  as 
to  indicate  the  possession,  not  only  of  that  degree  of  capacity 
which  is  in  law  regarded  as  sufficient  for  the  disposition  of  one  8 
estate,  but  also  of  business  qualifications  of  a  high  order.  And 
here  it  may  be  said  that  the  evidence  shows  clearly  that  he  was 
not  only  a  skillful  book-keeper,  but  was  unusually  accurate  in  his 
book-keeping,  so  that  in  the  establishment  in  which  he  was  em- 
ployed in  that  capacity  for  many  years,  his  results  were  accepted 
as  being  undoubtedly  correct  as  they  came  from  his  hands.  He 
was  also  a  careful  and  useful  confidential  clerk  of  the  same  house, 
jealous  of  their  rights,  and  particular  and  persistent  in  securing 
them.  It  may  be  added  that  after  he  ceased,  on  account  of  his 
health,  to  engage  regularly  in  business,  he  continued  to  be  employed 
by  Mr.  Ernst,  or  his  firm,  in  superintending  their  book-keeping 
ing  and  attending  to  their  difficult  collections,  especially  in  this 
state,  and  he  was  so  employed  up  to  the  time  of  his  death.  On 
the  12th  of  February,  1881,  four  days  after  his  will  was  made,  he 
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wrote  to  his  sister  Emilie,  stating  that  he  apprehended  liability 
to  sodden  death,  and  that,  ander  those  circumstances,  he  had 
made  his  will,  and  had  placed  it,  with  his  securities,  in  the  Mer- 
cantile Safe  Deposit  Company  of  New  York;  that  he  had 
named  Mr.  Syms,  the  president  of  the  First  National  Bank  of 
Hoboken,  as  his  executor;  that,  by  the  terms  of  the  will,  he  had 
given  to  her  securities  of  the  money  value  of  about  $6,000, 
stating  them  particularly,  and  one  and  sixty-five  hundredths 
acres  of  land,  and  also  the  amount  still  due  him  (stating  the  in- 
vestments) in  remainder  from  his  father's  estate,  and  also  what- 
ever money  Mr.  Schwartz  might  have.  He  adds  tliat  it  may  be 
necessary  to  pay  a  few  expenses  out  of  the  property  given  to  her, 
although  he  leaves  nearly  enough  money  in  bank  for  funeral  ex- 
penses Ac  He  then  proceeds  to  state  the  rest  of  the  dispositions 
made  in  his  will. 

On  the  4th  of  May,  1881,  in  the  same  month  in  which  he  died, 
he  wrote  a  letter  to  Mr.  Syms,  in  which  he  says  that,  thinking  it 
unlikely  that  he  can  live  long,  he  would  notify  him  that  his 
securities  at  the  Mercantile  Safe  Deposit  Company  were  as  fol- 
lows, and  then  proceeds  to  state  them  in  detail :  $4,500  North 
Hudson  Company  bonds,  $3,000  Toledo,  Peoria  and  Western  first 
mortgage,  $500  Wabash  bonds,  five  shares  New  York  Gaslight 
Company  stock,  ten  shares  Mobile  and  Ohio  stock,  one  share 
Chesapeake  and  Ohio  first  preferred  stock,  $494.40  note  of  C.  M. 
Murch,  due  September,  1881. 

He  adds  that  his  desire  is  that  in  order  to  pay  off  his  loan  of 
42,800  from  Mr.  Syras's  bank,  Mr.  Syms  should  sell  the  $2,000 
Toledo,  Peoria  and  Western  bonds  in  his  possession,  worth,  as  he 
says,  $116,  and  then  adds— 

'  f2,000  @  116 fe8*> 

Note  of  March - 494 


$2,814" 
He  further  says: 

"  1  have  some  money  on  deposit  ($138.87)  in  the  Hoboken  Savings  Bank,  and 
$35.18  in  the  CitUens  Bank  of  New  York.    My  only  debts  are  about  $5  for 


10  Stew.]  MAY  TERM,  1883.  229 

Hol linger  v.  Syms. 

medicines,  and  for  twenty-three  visits  of  Dr.  Chabert,  for  which  he  said  he 
would  charge  $1.50  each,  and  fourteen  visits  to  his  house,  calling  an  average 
of  ten  minutes  each." 


In  another  letter  of  the  17th  of  May,  1881,  to  Mr.  Syms,  the 
one  already  referred  to,  in  which  he  mentioned  the  change  in  his 
will  by  the  codicil,  he  says,  referring  to  his  weak  physical  condi- 
tion, that  he  feels  as  though  it  might  l>e  possible  that  he  might 
die  at  any  day;  that  it  had  come  to  his  knowledge  that  his 
brother,  the  caveator,  meditated,  in  case  of  his  death,  contesting 
bis  will  (which,  he  informs  Mr.  Syms,  is  in  the  keeping  of  the 
Mercantile  Safe  Deposit  Company),  on  the  plea  that  he  was  men- 
tally unsound  when  it  was  drawn.  He  says  that  a  horrible  story 
was  got  up  by  Dr.  Chabert  when  he  first  called  on  him,  and  he 
attributed  it  to  the  fact  that  (as  he  insists)  the  doctor  did  not  un- 
derstand his  symptoms.  He  proceeds  to  say  that  in  case  any* 
thing  happens  to  him  he  wants  the  letter  to  appeal  to  the  feelings 
of  any  judge  or  jury,  in  case  there  should  be  a  contest  of  his  will, 
not  to  set  it  aside  because  an  expert  may  come  with  his  want  of 
knowledge  of  the  symptoms  of  disease.  He  says  expert  testimony 
is  worthlessy  and  he  therefore  encloses  the  names  of  people  who 
had  seen  him  since  he  made  the  will,  and  with  whom  he  had 
talked,  and  who  would  testify  that  they  never  saw  anything 
wrong  in  him  since  the  day  he  was  taken  sick.  Then  follows, 
after  his  signature,  a  long  list  of  persons,  with  the  business  which 
he  had  transacted  with  them,  or  the  other  opportunity  which  they 
had  had  of  observing  his  mental  condition. 

The  evidence  is  plenary,  from  all  the  indications  and  facts  and 
appearances  on  which  reliance  is  ordinarily  placed  for  ascertain- 
ing whether  testamentary  capacity  exists,  that  at  the  time  of  mak- 
ing the  will  and  codicil  the  testator  was  fully  competent  to  trans- 
act the  business  in  which  he  was  engaged.  He  knew  what  his 
estate  was,  what  the  claims  of  others  were  upon  him,  and  what 
disposition  he  desired  to  make.  What  he  did  was  done  with  de- 
liberation, and  after  mature  and  careful  reflection.  It  may  be 
added  that  it  is  not  usual  to  find  so  many  and  cogent  proofs  of 


230  PREROGATIVE  COURT.  [37  Eq 

Hol linger  v.  Syrag. 

thoughtful  discrimination  in  the  disposition  of  an  estate  by  a  tes- 
tator. 

The  caveator  insists,  however,  that  the  testator  was  of  unsound 
mind,  and  that  one  phase  of  his  insanity  was  an  unreasonable  ami 
unfounded  prejudice  against  him,  which  displayed  itself  in  the 
testator's  disposition  of  his  estate  by  the  will  and  codicil  under 
consideration.  In  the  first  place,  the  evidence  of  the  caveator 
himself  leaves  no  room  to  doubt  that  the  relations  between  him 
and  the  testator  were  by  no  means  such  as  to  create  any  suspicion 
as  to  the  testator's  capacity  from  the  smallnessof  the  testamentary 
gift  to  the  caveator.  It  appears  clearly,  from  all  the  testimony 
in  the  cause,  that  the  testator  not  only  distrusted  his  brother  but 
regarded  him  as  having  defrauded  him.  For  years  the  testator 
refused  to  speak  to  him,  and  they  were  mutually  angry  with  each 
other. 

The  caveator  says,  in  his  testimony,  that  between  1878  and 
1880,  for  nearly  two  years,  they  hardly  spoke  to  one  another. 
He  also  says  that  in  1868  they  bought  some  property  on  the 
Paterson  plank  road,  and  then  had  some  little  misunderstanding ; 
that  he  first  bought  one  piece,  and  they  then  bought  another  on 
joint  accouut  between  them;  that  the  testator  bought  a  third 
piece,  and  the  pieces  were  all  about  equal  in  size;  that  the  testa- 
tor desired  that  his  brother's  piece,  which  lay  in  the  middle, 
should  be  divided  into  two  equal  parts;  that  he  did  not  consent 
to  if,  and  that  the  testator  made  a  great  deal  of  fuss  and  trouble 
until  he  finally  consented,  and  divided  it,  as  the  testator  desired, 
on  the  1st  of  January,  1869;  that  after  that  they  remained  on 
very  friendly  terms  ;  that  in  1877  he  was  in  financial  embarrass- 
ment, through  speculation,  and  concluded  to  accept  an  offer  that 
the  testator  made  him,  to  move  to  Hoboken  and  take  a  room  from 
him  iu  the  house  in  which  he  lived ;  that  the  testator  agreed  to 
let  him  have  the  room  for  nothing  in  case  he  could  not  get  along, 
or  for  $2  a  month  in  case  he  could  get  on ;  that  the  testator  col- 
lected his  rent  from  him  from  the  beginning;  that  he  had  not 
lived  in  the  house  more  than  three  months  before  the  testator 
came  to  him  one  day  and  wanted  him  to  move,  and  insisted  upon 
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his  going  out,  and  that  he  refused  to  leave  until  his  year  was  up, 
but,  at  the  end  of  eleven  months,  moved  out. 

He  says  that  he  had  nothing  of  any  account  to  do  with  the 
testator  until  1880 ;  that  he  might  have  seen  him  once  or  twice, 
just  bidding  him  the  time  of  day,  but  had  no  intercourse  with  him 
until  1880,  after  his  father's  death  occurred,  which  was  on  the 
30th  of  June,  in  that  year.  The  father  died  in  Germany.  On 
the  9th  of  January,  1881,  they  met  at  the  house  of  George  G. 
Sturges,  and  the  testator  then  not  only  refused  to  speak  to  the 
caveator,  but  declined  to  eat  at  the  same  table  with  him.  They  met 
on  the  18th  of  the  same  month  at  an  auction  sale  in  New  Tork, 
but  the  testator  refused  to  recognize  the  caveator,  and  they  passed 
each  other  without  speaking.  On  the  11th  of  February  follow- 
ing they  met  in  the  street  in  Hoboken  and  the  testator  refused  to 
recognize  him. 

Towards  the  end  of  the  testator's  life,  later  in  February,  1881, 
the  caveator  called  to  see  him,  the  testator  then  being  sick,  but 
the  latter  at  first  refused  to  see  him,  though*  he  subsequently  coo 
sented,  and  from  that  time  their  relations  were  seemingly  friendly, 
and  the  caveator,  from  thence  to  the  time  of  the  testator's  death, 
frequently  visited  him.  But  that  the  reconciliation  was  only  an 
apparent  one  is  evidenced  from  a  letter  written  by  the  testator  to 
his  sister,  dated  May  17th,  1881,  only  thirteen  days  before  his 
death,  in  which  he  refers  to  these  visits,  and  says : 

"  Gustavo  has  been  to  see  me  every  day,  generally  twice.  My  principal  ob- 
ject in  writing  this  letter  is  the  following :  I  told  him  that  I  had  written  to 
yon  two  weeks  ago  that  I  feel  very  sick.  I  have  been  told  that  he  has  said  to 
another  that  he  at  once  wrote  to  you  saying  that  I  was  better,  because  he  was 
afraid  that  if  you  thought  I  was  very  sick  you  would  write  to  the  Catholic 
monastery  to  come  and  see  me,  and  that  I  would  leave  my  money  to  them.  I 
will  explain  this.  Last  January,  when  I  had  my  quarrel  with  him,  I  told 
George  Sturges  that  I  would  sooner  leave  my  money  to  the  Catholic  monastery 
than  to  him.  That  remark  was  repeated  to  him,  and  he  knows  I  have  made  a 
will.  He  has  tried  to  find  out  what  it  was  from  me,  but  I  would  not  tell  him. 
Bnt  lie  has  told  different  people  that  he  should  contest  any  will  that  did  not 
leave  all  my  money  to  him.  *  *  *  I  know  now  one  thing  for  sure — Gus- 
tavo is  after  my  money.11 

He  farther  says,  in  the  same  letter,  referring  to  his  health  i 
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"A  change  bat  come  at  any  moment,  but  above  all  I  am  sorry  thai  I  am 
not  in  Snrope  near  yon.  ao  that  nothing  eoold  prerent  my  will  from  being 
executed.  I  wane  my  meaty  to  be  divided  exactly  at  I  have  directed,  and  1 
want  yoa  to  keep  this  letter,  and  I  have  written  it  at  a  farther  ssfegoard  in 
cam  anything  farther  happens  to  me,  far  I  bow  know  for  tore  Gnstare  would 

■lie!  my  will.  I  hare  written  thia  letter  Terrtk>wly,  far  I  am  weak  booUly  bat 
not  mentally.  I  hope  yon  oarer  will  have  occasion  to  one  it,  far  I  want  to  live 
if! 


After  some  further  statements  in  regard  to  his  health,  ha 
Bars: 

*  I  hare  bora*!  rip  all  of  yoor  letters  and  those  of  my  dear  aunt,  and  many 
of  my  priTate  papers.  The  next  letter  I  recetre  from  yoa  I  shall  rend  and 
then  burn,  unless  I  feel  better.  I  «io  not  wish  Gostaveto  know  what  you  write 
to  roe,  or  what  I  write  to  you.** 

Aod  here,  it  may  be  said,  Mr.  Syms  testifies  to  what  the  tes- 
tator said  touching  his  relations  to  his  brother.  He  says  that 
«me  day,  in  the  bank,  the  testator  either  said  he  had  made  his 
will,  or  was  about  making  it,  and  wished  him  to  become  his  ex- 
ecutor ;  that  he  at  first  declined,  because  he  had  too  much  busi- 
ness to  undertake  such  a  matter,  and  asked  him  if  he  had  no 
relative  who  could  act  as  ok  executor,  that  that  would  seem  more 
proper ;  that  he  replied  that  he  had  no  relatives  in  this  country 
except  a  brother,  with  whom  he  was  always  quarreling,  that  be 
could  not  get  along  with  his  brother  at  all,  and  would  not  have 
hk  brother  to  have  anything  to  do  with  his  affairs ;  that  he  hoped 
to  get  through  with  the  sickness,  that  he  had  a  very  good  consti- 
tution, but  would  like  to  prepare  his  business  matters  for  any 
emergency,  and  consequently  was  making  a  will,  or  had  made  a 
will,  and  wished  Mr.  Syms,  very  particularly,  to  act  as  his  ex- 
ecutor, as  he  had  no  one  else  that  he  wanted  to  trust  his  business 
with ;  and  thereupon  Mr.  Syms  says  he  let  it  stand  as  it  was. 
He  says  the  testator  spoke  again  about  hk  brother,  and  said  he 
wished  him  (Syms)  particularly  to  act,  because  he  was  afraid  his 
brother  would  oppose  hk  will,  and  he  wanted  him  as  a  dkin- 
terested,  unbiased  person  to  take  charge  of  hk  property  and  sea 
that  hk  will  was  carried  out  to  the  letter. 


a* 
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The  caveator  has  put  in  a  letter  written  by  the  testator  to  him, 
under  date  of  January  6th,  1881,  which  not  only  shows  conclu- 
sively that  the  testator  was  in  full  possession  of  his  mental 
faculties  so  far  as  all  business  transactions  were  concerned,  and 
was  a  man  of  unusual  shrewdness,  but  that  the  relations  between 
him  and  his  brother  were  those  of  hostility  and  not  of  friend- 
ship, and  that  the  hostility  was  due  to  resentment  The  letter  is 
a  very  long  one,  and  is  devoted  to  a  review  of  their  mutual 
transactions,  setting  them  forth  in  detail  so  far  as  was  necessary, 
either  to  justify  the  action  of  the  testator  which  his  brother  had 
complained  of,  or  to  justify  his  own  complaints  of  the  conduct 
of  his  brother  therein.  It  is  bitter  and  ironical,  and  evidently 
was  intended  by  the  testator  as  a  full  expression  of  his  sentiments 
to  and  towards  his  brother  in  reference  to  their  mutual  dealings, 
and  he  adds  a  postscript  urging  his  brother  not  to  consider  the 
letter  a  private  one,  but  giving  him  his  full  permission  to  show 
it  to  all  his  acquaintances.  It  may  be  remarked  here  that  the 
gift  to  the  caveator  in  the  will  is  of  the  land  on  the  plank  road 
which  is  mentioned  by  the  caveator  in  his  testimony  above 
quoted. 

It  is  urged,  on  the  part  of  the  caveator,  that  the  prejudice  or 
dislike  just  referred  to,  was  without  cause,  and  wholly  unjustifi- 
able, and  that  it  was  due  to  a  delusion  on  the  part  of  the  testator 
in  reference  to  the  conduct  of  his  brother  in  a  transaction  which 
took  place  when  they  were  boys,  in  which  the  testator's  father 
gave  him  an  unmerciful  flogging  with  an  uu usually  severe  in- 
strument; that  the  testator  charged  his  brother  with  having  in- 
formed his  father  of  the  fact  that  the  testator  was  in  the  posses- 
sion of  a  sum  of  money  which  he  had  found,  and  which  he  had 
l>een  spending  for  trifles,  and  his  father,  through  a  belief  that  the 
testator  had  come  by  it  unjustly,  gave  him  the  beating.  But  it  is 
quite  clear  that  the  testator's  dislike  of  his  brother  had  a  different 
origin,  although  that  circumstance  was  not  without  its  weight. 

It  also  appears  that  the  transaction  and  his  brother's  conduct 
therein  were  no  figment  of  his  imagination,  but  were  actualities. 

The  letter  just  referred  to  shows  causes  of  the  dislike,  but 
makes  no  reference  to  the  flogging  or  the  caveator's  connectior 
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therewith.  It  is  a  reply  to  a  letter  from  the  caveator  dated  two 
days  previously,  and  designedly  omitting  the  ordinary  civilities 
of  correspondence,  it  begins  with  the  statement  that  the  testator 
will  take  the  trouble  to  answer  that  letter,  as,  otherwise,  the 
caveator  would  confirm  himself  in  the  many  false  statements  and 
suppositions  that  it  contains.  But  as  was  said  by  this  court  in 
Dale  v.  Dale,  9  Stew.  Eq.  269,  it  is  obviously  not  for  the  court 
to  annul  a  testator's  disposition  of  his  property  by  will  on  the 
ground  that  he  has  unequally  or  unjustly  divided  his  estate,  or 
capriciously  or  through  prejudice  given  it  away  from  those  who, 
in  view  of  his  natural  or  social  relations  and  obligations,  have 
undoubted  claims  upon  his  bounty  or  his  justice,  and  bestowed  it 
upon  less  worthy,  or  even  upon  absolutely  unworthy  objects.  It 
is  enough  to  say  that  in  the  case  in  hand  there  appears  to  have 
been  dislike  and  distrust  not  arising  from  delusion  on  the  part 
j{  the  testator  towards  his  brother. 

It  remains  to  consider  whether  the  testator's  testamentary  ca- 
pacity was  affected  by  what  are  regarded  as  his  strange,  if  not 
insane  views  and  convictions  in  regard  to  his  physical  condition, 
and  the  cause  thereof.  He  appears  to  have  been  of  opinion  that 
a  result  of  the  castigation  before  referred  to,  given  to  him  by  his 
father  (he  was  then  only  about  eleven  years  old),  was  a  great 
and  radical  change  in  his  physical  constitution.  He  entertained 
the  idea  that  one-half  of  his  body  did  not  perform  its  functions; 
that  he  breathed  only  with  one  lung;  that  only  one-half  of  his 
heart  performed  its  operations,  and  so  on.  It  is  stated  that  he 
referred  to  himself  as  a  double  man,  sometimes  saying  that  one- 
half  of  him  was,  as  it  were,  dead,  and  the  other  half  alive.  He 
was  given  to  excessive  dosing  himself  with  purgative  medicines, 
bought  Brandreth's  pills  by  the  gross  of  boxes,  and  took  them 
constantly  with  a  view  to  the  improvement  of  the  condition  of 
his  blood.  On  one  occasion,  when  he  was  sick,  he  thought  he 
ought  to  be  bled,  and  the  doctor  having  deferred  the  operation, 
he  undertook  to  bleed  himself  in  the  wrist,  cut  an  artery,  and 
well-nigh  bled  to  death ;  and  he  was  addicted  to  an  evil  practice 
eminently  deleterious  to  physical  and  mental  health.     He  made 
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do  concealment,  in  his  conversations  with  his  friends,  of  his  ail- 
ments or  the  practice  referred  to. 

He  had  theories  of  his  own  as  to  his  disease  and  the  treatment 
from  which  relief  might  reasonably  be  expected,  and  he  deferred 
but  little,  if  at  all,  to  the  judgment  of  his  physician  in  that  re- 
spect, insisting  that  the  latter  misunderstood  his  complaint. 

No  one  can  undertake  to  say  that  he  had  not  the  pains  and 
sensations  of  which  he  oomplained.  It  is  beyond  all  question 
that,  for  a  long  time  before  his  death,  which,  as  before  stated, 
took  place  by  suicide,  he  was  afflicted  with  sleeplessness,  which 
appeared  to  defy  all  his  efforts  and  those  of  his  physician  to 
overcome,  and  it  apparently  was  this  that  caused  him  to  take 
his  own  life.  His  physician,  Dr.  Chabert,  basing  his  judgment 
wholly  upon  his  observation  of  him  in  reference  to  his  oom- 
plaints,  and  his  theories  in  regard  to  them,  says  that  he  regarded 
him  as  a  monomaniac  on  that  particular  subject.  At  the  same 
time  he  says,  with  regard  to  the  practice  before  referred  to,  that 
he  does  not  think  that  it  had  made  any  inroad  on  his  nervous  or 
muscular  system  at  all.  And  here,  it  may  be  observed,  that 
when  Dr.  Chabert  proposed  the  removal  of  the  testator  to  a 
lunatic  asylum,  the  caveator  objected,  and  refused  to  act  upon  the 
proposition,  on  the  ground  that  the  testator  was  not  insane.  The 
caveator  then  said  that  the  testator  had  talked  as  he  then  did, 
from  illness  and  not  from  insanity,  all  the  years  he  had  known 
him. 

There  can  be  no  doubt  that  at  the  time  of  making  the  will 
and  codicil,  the  testator  was  sane  in  every  other  respect,  whatever 
may  be  said  of  his  theories  in  regard  to  his  physical  condition 
and  the  cause  of  it.  In  all  his  transactions  up  to  his  death  he 
was  honest,  exact  and  methodical,  and  was  careful,  observant  and 
prudent  His  observation  and  attention  to  those  things  which 
affected  his  own  estate  were  extraordinary.  Mr.  Syms  says  that 
during  the  time  that  he  transacted  business  with  their  bank,  which 
was  up  to  the  time  of  his  death,  his  mind  seemed  clear,  and  he 
wds  very  intelligent  in  his  conversations  on  railroad  stocks  and 
bonds,  and  that  he  showed  that  he  knew  more  about  them  than 
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the  witness  did ;  that  he  had  studied  them  more  closely.  He  also 
says  that  he  found  the  statement  made  in  the  testator's  letter  to 
him  concerning  his  property  very  precise  and  careful ;  that  his 
pa|>ers  were  in  very  nice  order,  everything  folded  up  ami  endorsed, 
with  dates  on  them ;  that  they  were  mostly  old  papers ;  that  some 
of  them  were  deeds,  and  that  his  securities  were  in  envelopes. 
His  book  of  accounts,  which  has  been  before  referred  to,  was 
exceedingly  well  kept,  neat  and  methodical,  and  he  was  em- 
ployed by  Mr.  Ernst  or  his  firm  up  to  his  death  in  that  sort  of 
business  which  necessitated  the  possession  of  more  than  ordiuary 
skill,  intelligence  and  shrewdness.  Up  to  his  death  those  with 
whom  he  dealt  and  with  whom  he  was  brought  in  contact,  not 
only  had  no  suspicion  that  his  mind  was  disordered,  but,  on  the 
contrary,  dealt  with  him,  or  would  have  done  so,  without  hesita- 
tion, in  the  gravest  transactions  of  life.  The  caveator,  in  his 
testimony,  gives  as  the  grounds  of  his  belief  in  his  insanity  his 
conduct  towards  him,  which  has  already  been  considered,  and 
the  speculative  opinions  which  he  entertained  in  regard  to  his 
physical  condition,  but  the  caveator  himself  dealt  with  him  as 
an  entirely  sane  man.  He  entered  into  an  agreement  with  him 
in  regard  to  their  father's  estate — the  agreement  before  men- 
tioned as  having  been  drawn  for  them  by  Mr.  Stitt.  The  letter 
of  January  6th,  1881,  written  by  the  testator  to  his  brother,  was 
in  reply,  as  has  been  before  stated,  to  a  letter  dated  two  days 
previously  from  his  brother  to  him.  And  not  only  did  not  the 
caveator  ever  deal  with  or  treat  the  testator  as  being  of  unsound 
nind,  but,  as  before  stated,  when  Dr.  Chabert  proposed  to  re- 
move hfrn  to  a  lunatic  asylum  the  caveator  objected,  and  refused 
to  take  any  action  in  that  direction,  on  the  ground  that  he  be- 
lieved that  the  testator  was  entirely  sane. 

It  is  scarcely  necessary  to  remark  that  erroneous  views  in  re- 
gard to  medical  theories  and  the  causes  of  disease,  however 
visionary  they  may  seem,  surely  are  not  incompatible  with  the 
possession  of  testamentary  capacity.  In  Stackhouae  v.  Horton,  8 
McOart.  202,  it  wa*  held  in  this  court  in  1854  (B.  Williamson, 
ordinary),  that  the  existence  of  monomania  in  a  testator  who  is 
otherwise  sane,  which  does  not  affect  the  disposition  made  by  the 
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will,  will  not  invalidate  the  instrument.  And  the  same  result 
has  been  reached  in  England  in  a  recent  thoroughly-considered 
case.  Banks  v.  Goodfrllow,  L.  R.  (6  Q  R.)  6£9.  There  the  will 
was  made  December  28th,  1863.  It  was  beyond  dispute  that 
the  testator  had  at  former  times  *>een  of  unsound  mind.  He 
had  been  confined  as  far  back  as  1841  in  a  county  lunatic  asylum, 
and  though  he  was  after  a  time  discharged  therefrom,  he  re- 
mained subject  to  certain  fixed  delusions.  He  had  conceived  a 
violent  aversion  towards  a  man,  and,  notwithstanding  the  death 
of  that  person,  he  for  years  afterwards  continued  to  believe  that 
he  still  pursued  and  molested  him,  and  the  mere  mention  of 
that  man's  name  was  enough  to  throw  the  testator  into  a  state 
of  violent  excitement  He  frequently  believed  that  he  was  pur- 
sued and  molested  by  devils  or  evil  spirits,  whom  he  believed 
to  be  visibly  present.  Besides  these  delusions,  which  were 
proved  by  two  witnesses  who  were  above  suspicion,  his  physician 
and  the  clergyman  of  his  parish,  there  was  a  body  of  evidence 
which,  if  believed,  was  strong  to  establish  a  case  of  general  in- 
sanity. From  September,  1863,  he  had  a  succession  of  epileptic 
fits,  and  a  blister  was  applied  to  his  head,  and  the  physician 
who  attended  him  throughout  that  period  testified  that  his  men- 
tal power,  such  as  it  was,  suffered  from  the  fits,  and  that  he  con- 
sidered him  insane  and  incapable  of  doing  business  during  the 
whole  time.  On  the  other  hand,  it  was  proved  that  the  tes- 
tator attended  to  and  managed  his  own  money  affairs  (which 
were  not  large,  however),  was  careful  of  his  money,  and  showed 
bopi—sB  knowledge  and  tact  (but  not  to  any  extraordinary 
degree)  in  the  management  of  his  affairs,  and  exhibited  intelli- 
gence in  the  instructions  for  his  will  and  the  execution  thereof. 
Their  -^as  a  verdict  sustaining  the  will.  A  rule  to  show  cause 
why  the  verdict  should  not  be  set  aside  as  being  against  the 
weight  of  evidence  was  granted,  but,  after  argument,  was  dis- 
charged, the  court  holding  that  the  verdict  must  stand,  seeing  the 
testamentary  disposition  was  not  affected  by  the  delusions  which, 
as  before  stated,  were  that  the  testator  was  pursued  and  molested 
by  evil  spirits,  and  that  a  man  long  since  dead  came  to  molest 
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him.  See,  also,  the  case  of  Thompson  v.  Quimby,  8  Bradf.  ±£9} 
SI  Barb  107. 

I  am  clearly  of  the  opinion  that  the  will  and  codicil  in  ques- 
tion should  be  admitted  to  probate  as  the  true  last  will  and  tes- 
tament of  the  testator.  The  decree  of  the  oourt  below  will 
therefore  be  affirmed  so  far  as  the  admission  of  the  instruments 
to  probate  is  concerned. 

The  decree  granted  to  the  caveator  costs  and  expenses  of  the 
litigation  out  of  the  estate,  but  gives  him  no  counsel  fee.  The 
orphans  court,  by  the  decree,  expressly  and  properly  adjudge  that 
he  had  reasonable  cause  for  contesting  the  validity  of  the  will  and 
codicil,  and  therefore  awarded  him  payment  of  his  costs  and  ex- 
penses out  of  the  estate.  On  the  same  ground  he  was  equally  en- 
titled to  payment  of  his  reasonable  counsel  fees.  The  decree  will 
be  modified  in  that  particular,  and  a  counsel  fee  of  $500  in  the 
orphans  court  allowed  to  him  out  of  the  estate.  He  will  be  al- 
lowed oosts  of  the  appeal,  but  no  counsel  fee  in  this  court. 


In  the  matter  of  the  settlement  of  the  estate  of  Jambs  P.  Fogg, 

decea-ed. 

A  creditor  holding  a  preferred  claim  against  an  insolvent  estate  must  pre- 
sent it,  under  oath,  to  the  assignee  within  the  time  limited  by  the  order  of  the 
court,  or  be  barred. 

On  application  to  admit  claim  not  exhibited  to  administrator 
within  the  time  limited  by  order  of  court. 

Mr.  M.  P.  Qrey,  for  applicant 

The  Ordinary. 

The  question  presented  for  decision  is  whether,  tinder  proceed- 
ings to  settle  an  insolvent  estate,  a  preferred  creditor  may  recover 
I  lis  debt  out  of  the  assets  (which  are  insufficient  to  pay  the  claims 
exhibited),  notwithstanding  his  failure  or  omission  to  exhibit  it, 
under  oath,  to  the  executor  or  administrator  within  the  time 
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limited  by  the  order  requiring  creditors  to  exhibit  their  claims 
tinder  oath.  The  statute  provides  that  the  estate  of  an  insolvent 
decedent  shall  be  ratably  distributed  among  his  creditors  in  pro- 
portion to  their  debts,  except  that  the  preferred  debts,  and  the 
allowance  to  the  executor  or  administrator  for  care  and  expenses, 
shall  be  first  paid.  It  provides  also  for  notice  to  creditors,  limit- 
ing them  to  a  time  to  be  designated  by  the  court,  within  which  they 
are  to  present  to  the  executor  or  administrator  their  claims  under 
oath  or  affirmation.  It  provides  also  that  the  claims  exhibited 
shall  be  in  writing,  specifying  the  amounts  and  particulars 
thereof,  and  verified  by  oath  (or  affirmation),  and  that  the  execu- 
tor or  administrator  shall  report  the  claims  exhibited,  particularly 
specifying  the  demands  and  amounts  thereof,  at  the  time  of  the 
report  and  whether  due  by  judgment,  decree,  bond,  note,  book 
account  or  otherwise,  and  that  he  shall  also  exhibit  a  true  state- 
ment of  the  personal  estate  and  an  inventory  of  the  real.  The 
statute  provides  for  exceptions  to  and  trial  of  disputed  claims, 
and  it  also  provides  that  any  creditor  who  shall  not  exhibit  his 
claim  to  the  executor  or  administrator  according  to  the  provisions 
of  the  statute  within  the  time  limited  and  prescribed  by  the  court, 
shall  be  forever  barred  from  prosecuting  or  recovering  his  claim, 
unless  the  estate  prove  sufficient,  after  all  debts  exhibited  and 
allowed  are  fully  satisfied,  or  he  shall  find  property  not  inven- 
toried or  accounted  for,  in  which  case  he  is  to  have  his  ratable 
proportion  out  of  it.  While  the  statute  recognizes  the  priority 
of  what  are  called  therein  jweferred  debts  and  their  claim  to 
payment  in  full,  it  at  the  same  time  requires  the  holders  of  such 
debts  to  exhibit  them  on  oath  or  affirmation.  The  section  barring 
creditors  does  not  except  preferred  creditors,  but  by  its  terms  it 
extends  to  all.  The  fact  that  a  creditor  has  a  preferred  debt  does 
not  relieve  him  of  the  necessity  of  proving  it.  It  will  be  pre- 
ferred if  he  duly  exhibits  it,  but  if  he  does  not  he  will  be  barred 
like  any  other  unpreferred  creditor.  It  is  the  character  of  his 
debt  that  gives  it  preference,  but  to  obtain  the  preference  it  must 
be  duly  exhibited.  Such  debts  are  of  course  liable  to  be  dis- 
puted, but  if  they  are  not  to  be  exhibited  within  the  limited 
time,  how  is  the  court  or  the  executor  or  administrator  to  know 
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what  debts  entitled  to  preference  there  are,  and  what  is  due  to 
such  creditors?  And  how  can  the  executor  or  administrator 
or  other  creditors  except  to  and  try  such  claims?  If  such  a 
creditor  does  not  exhibit  his  debt,  according  to  the  statute,  within 
tiie  time  limited,  he  will  be  in  precisely  the  same  plight  as  any 
other  creditor  who  fails  to  do  so. 


John  Polhemus,  appellant, 


&BOROB  Middleton  et  al.,  administrators,  respondents. 

1.  Where  administrators  act  in  good  faith  and  with  ordinary  prudence  and 
discretion  in  selling  their  intestate's  chattels  after  an,  as  yet,  unprored  and 
apparently  unfounded  claim  therefor  has  been  made,  they  should  be  allowed, 
out  of  the  estate,  the  costs  and  reasonable  counsel  fees  of  a  trial  afterwards 
brought  at  law  by  the  claimant,  wherein  he  recovered  a  judgment  for  the 
value  of  (he  chattels  so  claimed. — Held,  under  the  circumstances  of  this  case, 
that  they,  should  not  be  indemnified  for  the  difference  between  the  amount 
realized  at  their  sale  of  the  chattels  and  the  value  of  the  chattels  as  fixed  by 
the  verdict 

2.  Administrators  cannot  be  allowed  for  taxes  on  their  intestate's  land,  as- 
sessed and  paid  by  tbem  after  his  death. 


Appeal  from  decree  of  Monmouth  orphans  court. 
Mr.  Q.  C.  Beekman  and  Mr.  J.  IFt&on,  for  appellant 
Mr.  W.  H.  Vredenburgh,  for  respondents. 

The  Ordinary. 

This  is  an  appeal  from  a  decree  of  the  Monmouth  orphans 
court,  upon  exceptions  to  the  final  account  of  George  Middleton 
and  Henry  Larrison,  two  of  the  administrators  of  Tobias  Polhe- 
mus, deceased.  The  intestate  died  in  March,  1879.  The  except- 
ant and  appellant  is  John  Polhemus,  one  of  his  sons.     John 
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lived  with  his  father  on  his   father's  farm  at  the  time  of  his 
father's  death.     When  the  appraisement  was  made  he  claimed 
certain  articles  of  the  personal  property  on  the  premises  where 
the  intestate  and  he  lived.     What  he  claimed  was  not  (with  a 
single  exception)  inventoried,  and  none   of  those  articles  were 
Bold.     At  the  sale  by  the  administrators  he  claimed  almost  all  the 
pergonal  property  which  they  sold.     His  claim,  on  the  latter  oc- 
casion, was  totally  disregarded,  and  he  subsequently  brought  suit 
in  trover  against  the  accountants  (there  were  three  administra- 
tors, the  other  being  his  brother  George)  for  damages  for  selling 
the  goods.     The  suit  was  brought  against  them,  not  as  adminis- 
trators, but  in  their  individual  capacity.     The  record  shows  that 
he  recovered  $1,642.60  damages  and  $72.62  costs,  in  all,  $1,715.- 
22.     At  the  sale  (and  after  he  made  his  cl  dm  to  the  goods),  he 
Ijought  some  of  the  property  which  he  claimed,  and  his  brother 
George  also  bought  some,  which  he  turned  over  to  John.     By  a 
receipt  given  on  the  settlement  which  John  made  of  the  judg- 
ftnent,  it  appears  that  the  amount  of  those  purchases  by  him  and 
Ceorge  (they  did  not  pay  for  them)  was  put  in  the  settlement  at 
9900,  and  the  amount  of  the  verdict  was  stated  to  be  $2,542.60, 
sud  after  deducting  the  former  from  the  latter  the  balance,  with 
"Che  costs,  was  paid  to  John  by  the  defendants  in  the  judgment. 
The  orphans  court  allowed  some  of  the  exceptions  and  overruled 
others.     From  t  heir  decree,  so  far  as  it  overruled  his  exceptions, 
the  exceptant   appealed.      He   alleges  that   his   purchases   and 
those  of  George   did    not   together  amount  to  $900,  but  were 
much  less,  viz.,  about  $800,  and  he  insists  that  the  court  below 
erred  in  allowing  (as  he  alleges  they  did)  the  accountants,  in  the 
restatement  of  the  account,  a  credit  of  $900  on  that  account. 
He  also  insists  that  the  accountants  ought  not  to  have  credit  for 
the  money  which  he  says  they  paid  for  the  special  damages  which 
he  alleges  were  recovered  by  him  against  them  in  the  trover  suit, 
and  which  he  says  amounted  to  $  100.     Nor  for  the  costs  and  ex- 
penses of  defending  that  suit.     He  also  insists  that  they  ought 
not  to  have  allowance  for  certain  taxes  paid  on  the  intestate's 
land,  or  for  certain  school-district  taxes  paid  by  one  of  them, 
Mr.  Middleton,  in  respect  of  the  personal  estate  in  his  hands, 
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at  the  place  of  his  residence,  which  was  not  in  the  district  in 
which  the  intestate  lived. 

The  record  shows  that  the  orphans  court,  in  restating  the  ac- 
count, adopted  a  method  which  renders  it  unnecessary  to  consider 
the  question  as  to  the  real  amount  of  the  purchases  by  John  and 
George.  As  to  that  amount  there  is  some  contrariety  of  evi- 
dence. The  court,  in  restating,  charged  the  accountants  with 
the  balance  which  the  account  as  presented  by  them  showed,  and 
debited  them  with  the  items  for  which  they  prayed  allowance  in 
connection  with  the  exceptant's  goods.  As  the  account  then 
stood  the  accountants  were  charged  with  the  appraised  value  of 
the  goods  (in  the  inventory),  and  with  all  the  items  of  allow- 
ance which  they  had  claimed  in  respect  thereto.  The  court  then 
credited  them  with  the  appraised  value  of  those  goods,  $2,136.- 
60,  and  taking  the  amount  for  which  the  goods  were  sold  by 
them,  $1,196.22,  from  the  amouutof  the  judgment  in  the  trover 
suit,  $1,715.22,  credited  them  with  the  balance,  $519.  So,  it 
may  be  seen,  the  method  of  statement  adopted  rendered  the  ques- 
tion as  to  whether  the  purchases  of  the  exceptant  and  George 
amounted  to  $900  or  not,  of  no  importance.  And  that  method 
is  correct,  if  the  difference  between  the  appraised  value  of  the 
goods  in  question  and  the  amount  of  the  judgment  in  trover  was 
properly  allowed  to  the  accounting  administrators.  There  is,  it 
may  be  remarked,  no  evidence  that  there  was,  in  the  judgment, 
any  allowance  of  damages  beyond  the  value  of  the  property  at 
the  time  of  taking  it.  In  the  record  (p.  61)  there  is  what  ap- 
pears to  be  an  admission  that,  in  the  trover  suit,  the  exceptants 
made  no  claim  for  damages  beyond  the  value  of  the  goods  at  the 
time  when  they  were  taken.  But,  however  that  may  be,  if  the 
conduct  of  the  accountants  in  selling  the  goods  was  fair  and  ju- 
dicious, and  purely  in  the  interest  of  the  estate,  they  are  entitled 
to  indemnity  from  the  estate.  The  property  in  question  was,  at 
the  intestate's  death,  apparently  in  his  possession.  It  was,  with 
the  exceptant's  knowledge,  and  without  any  protest  or  objection 
on  his  part,  taxed,  after  he  became  the  owner  of  it,  as  the  prop- 
erty of  the  intestate,  who  gave  it  in  to  the  assessor  as  his,  and 
paid  the  tax  upon  it  as  his  accordingly.     The  exceptant  derived 
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his  title  to  part  of  it  by  girt  from  his  father,  the  intestate,  madt 
in  January  or  February,  1878.  He  did  not  inform  his  sisters, 
or  either  of  them,  that  his  father  had  given  the  property  to  him. 
The  apparent  possession  and  ownership  of  the  property  were  not 
changed  up  to  the  death  of  the  intestate.  When,  as  has  been 
before  stated,  the  appraisal  was  made,  the  exceptant  claimed  some 
of  the  goods  on  the  farm,  but  not  all ;  and  those  to  which  he 
laid  claim  were,  with  a  single  exception  (and  that  article  was  not 
sold,  but  appears  to  have  been  removed  by  him)  neither  appraised 
nor  inventoried.  The  night  before  the  sale  he  made  claim  to  the 
goods  in  question,  and  on  being  told  by  Mr.  Middleton  that  he 
must  have  better  evidence  than  his  mere  allegation,  promised  to 
prove  his  title  the  next  day  by  two  witnesses.  He  did  not  pro- 
duce any  witness  nor  any  evidence  beyond  his  assertion,  and  the 
accountants  (George  did  not  concur  in  their  action)  proceeded  to 
sell  the  goods  notwithstanding  the  claim.  Under  the  circum- 
stances, in  view  of  the  fact  that  the  exceptant  did  not  claim  tiie 
goods  when  the  inventory  was  made,  but,  while  he  claimed 
others  did  not  lay  claim  to  them,  and  that  he  produced  no  evi- 
dence of  his  title ;  that  some  of  the  goods  had  belonged  to  the  intes- 
tate, and  were  apparently  in  his  possession  up  to  the  time  of  his 
death;  that  although,  according  to  the  exceptant's  testimony,  his 
father  gave  the  property  to  him  in  1878,  his  father  was  taxed  for 
it  that  year,  and  he  died  before  the  next  assessment;  that  the 
rest  of  the  children,  except  George,  knew  nothing  of  any  claim 
to  it  by  the  exceptant ;  that  George  signed  and  swore  to  the  in- 
ventory which  contained  the  property,  and  that  other  persons, 
entitled  to  distribution  of  the  estate,  were  unwilling  to  allow  the 
exceptant's  claim,  and  were  desirous  of  contesting  it — Messrs. 
Middleton  and  Larrison  are  not  to  be  censured  for  not  yielding 
to  the  claim  of  the  exceptant  until  it  had  been  legally  established, 
and  they,  therefore,  ought  to  be  indemnified  out  of  the  estate  for 
the  expenses  of  the  trial  of  the  cause,  including  the  counsel  fees 
paid,  which,  it  is  admitted,  are  reasonable  in  amount.  But  not  so 
as  to  the  loss  on  those  goods.  The  estate  ought  not  to  be  charged 
with  that.  When  Messrs.  Middleton  and  Larrison  sold  the  goods 
they  sold  them,  not  only  under  the  disadvantage  of  a  public 
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claim  to  the  property  made  at  the  time  by  the  exceptant,  bat 
also  under  that  of  a  public  protest  by  him  and  his  brother 
George  against  the  sale,  on  the  ground  that  the  property  belonged 
to  the  exceptant  and  not  to  the  intestate.  Mr.  Dawes  testifies 
that  Mr.  Middleton  came  to  him  at  the  sale  and  told  him  of  the 
exceptant's  claim,  and  inquired  of  him  as  to  what,  in  his  opinion, 
he  had  better  do  under  the  circumstances.  Mr.  Dawes  advised 
him  to  ascertain  to  whom  the  property  belonged  before  selling. 
Mr.  Middleton  (who  was  indemnified  for  selling  by  some  of  the 
next  of  kin)  did  not  follow  his  advice,  but  said  he  thought  there 
would  be  no  difficulty,  as  he  could  arrange  it  with  the  exceptant 
by  arbitration  or  in  some  other  way.  To  give  the  accountants 
credit  for  the  $519,  the  difference  between  the  amount  of  the 
judgment  and  the  price  which  the  exceptant's  goods  brought  at 
the  sale,  is  to  compel  the  exceptant  to  bear  part  of  the  loss  in- 
curred by  selling  his  property  below  its  value  at  a  sale  of  it 
against  his  will  and  against  his  public  claim  and  protest 

The  taxes  assessed  on  the  intestate's  real  estate  after  his  death, 
paid  by  the  accountants,  are  not  a  proper  charge  against  the 
estate.  By  the  exceptions  objection  was  made  to  the  payment  of 
taxes  assessed  on  the  land  in  Upper  Freehold  township,  in  Mon- 
mouth county,  and  the  land  in  Ocean  county,  for  the  years  1879 
and  1880.  The  exceptions  on  these  subjects  were  overruled. 
They  ought  to  have  been  allowed.  As  there  was  no  exception 
to  the  payment  of  the  taxes  of  1881  the  appeal  as  to  those  items 
cannot  be  sustained. 

Nor  was  there  any  exception  to  the  school  tax  paid  by  Mr. 
Middleton. 

The  decree  of  the  orphans  court  will  be  reversed  in  respect  to 
the  $519  and  the  taxes  paid  on  real  estate  in  1879  and  1880,  but 
in  those  respects  alone.  The  coets  of  the  api>eal  will  be  paid  out 
of  the  estate,  but  no  allowance  of  counsel  fees  will  be  made  to 
either  side. 
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Mary  Luppie,  appellant, 

v. 

David  R.  Winans  et  ux.,  respondents. 

1.  Although  an  order  of  the  orphans  court,  granting  letters  of  guardianship 
of  an  infant  under  fourteen,  ought  to  have  been  set  aside  because  no  notice  of 
the  appointment  had  been  given  to  the  ward's  mother  and  only  surviving 
parent,  yet  if  the  application  is  afterwards  fully  heard  in  the  presence  of  all 
the  parties  interested,  such  order  will  not  be  reversed ;  nor  will  such  order  be 
reversed  where  it  appears,  on  the  merits,  obviously  for  the  infant's  advantage 
that  the  person  selected  should  be  its  guardian. 

2.  Under  the  statute  as  to  the  adoption  of  infants,  the  consent  of  the  parent 
b  absolutely  necessary,  where,  as  in  this  case,  such  parent  is  not  hopelessly  in- 
temperate or  insane,  and  has  not  abandoned  the  child,  even  though  the  child 
be  under  fourteen. 


Appeal  from  decrees  of  Essex  orphans  court. 
Mr.  Albert  P.  Oondit,  for  appellant 
Mr.  Cbrtiandt  Parker,  for  respondents. 

Thb  Ordinary. 

The  orphans  court,  on  the  application  of  David  R.  Winaus,  on 
nis  petition,  appointed  him  guardian  of  the  person  and  estate  of 
Mary  Luppie,  an  infant  under  the  age  of  fourteen  years.  The 
appointment  was  made  January  18th,  1882.  On  the  27th  of  the 
same  month,  Mary  Luppie,  mother  of  the  infant,  applied  to  the 
court  to  revoke  the  letters,  and  prayed  that  she  herself  might  be 
appointed  guardian.  The  infant  had  no  property  except  her 
clothing,  toys,  books  and  other  such  articles,  which  had  been  pro 
vided  for  her  by  Mr.  Winans  or  members  of  his  family  or  their 
friends.  Neither  he  nor  any  of  his  family  was  related  to  or  in 
any  way  connected  with  her.  The  mother  had  been  a  servant  in 
his  family,  and  when  her  service  there  began  she  was  a  widow 
and  had  the  child,  which  was  the  offspring  of  her  and  her  de- 
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.   r4j  :nen  a  mere  babe.     It  was  taken  by 

mfi*^ ".  -j"-?*3*  into  their  charge,  with  her  consent, 

*~~  y   \vf:c*»  their  own,  under  what  they  regarded  as 

«...    •*'  ^-^  w  Mr.  WLu»,  to  be  brought  np  as  his  own  by 

-  «*-•***'  ^irrangem-r:.:  un  ler  which  it  was  so  takeu  and  lieM 

*-■  '***>'limi  merely  vertal.  When  the  application  of  Mr.  Winan? 

-*  '*'  lexers  of  guardianship  was  made,  the  mother  had  denied 

i/  Wio**^*  "8"*  to  ****  child,  and  she  repudiated  the  agree- 

'tv  claiming  that  it  was  merely  an  arrangement  terminable  at 

will  00  ner  P****  0°  ^  ^**  °^  tn€  eame  monto  °f  Janu- 
;ifVf  three  days  after  the  appointment  of  Mr.  Winans  as  guard- 
ian, **  aD<^  a**  w^e  ^'^  *n  l^e  same  coort  a  joint  petition, 
under  the  act  of  March  9th.  I  $77,  "  providing  for  the  adoption 
if  children  "  (Rer.  p.  1-3 JS\  praying  that  a  decree  might  be  made 
in  accordance  with  the  provisions  of  that  act,  declaring  and  ad- 
judging that  from  the  date  thereof  the  name  of  the  child  should 
be  changed  to  and  be  only  Mabel  Winans,  aad  that  the  rights^ 
.iutie»,  privileges  and  relations  theretofore  existing  between  the 
child  and  her  parent  should  be  in  all  respects  at  an  end,  ezoept 
the  right  of  inheritance;  and  that  the  rights,  duties,  privileges 
mid  relations  between  the  child  an  1  the  petitioners,  as  her  parent* 
by  adoption,  should  thenceforth  be  in  all  respects  the  same,  in- 
cluding the  right  of  inheritance,  a*  if  she  had  been  born  to  them 
in  lawful  wedlock,  exev p:  »nly  as  otherwise  provided  in  the  act, 
with  all  other  rights  a?  by  the  act  provided.  The  petition  stated 
that  Mr.  Winans  was  the  guardian  of  the  child  under  the  before- 
mentioned  letters;  tint  a*  .such  guardian  he  thereby  gave  his 
written  consent  to  the  adoption  ;  that  the  child  was  about  nine 
years  old  ;  that  her  father  was  not  living,  to  the  know  lege  or  be- 
lief of  the  petitioners ;  that  if  he  was  living  he  had  abandoned 
the  child  ever  since  it  was  six  months  old  ;  that  its  mother  was 
living  and  was  then  residing  as  a  servant  in  a  family  in  East 
Orange,  in  Essex  county  ;  that  the  petitioners  were  upwards  of 
*ixty  years  of  age,  and  were  persons  of  good  moral  character  and 
reputable  standing  in  the  community,  and  of  ability  to  maintain 
and  educate  the  child  properly,  having  reference  to  the  degree 
and  condition  in  life  of  her  parents ;  that  the  best  interests  of 
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the  child  would  be  promoted  by  the  adoption ;  that  ever  since 
she  was  about  six  months  old  she  had  been,  except  for  short  in- 
tervals, an  inmate  of  the  family  of  the  petitioners,  having  been 
left  with  them  by  her  mother  with  a  view  to  their  adopting  her, 
and  on  an  agreement  that  they  should  do  so ;  and  that  the  child 
had  been  since  clothed,  maintained  and  educated  by  the  petition- 
ers wholly  at  their  own  expense. 

The  grant  of  letters  of  guardianship  to  Mr.  Winans  was 
made  without  notice  to  the  mother  of  the  child.  Her  counsel 
obtained  an  order  to  show  cause  why  the  letters  should  not  be 
revoked  and  letters  granted  to  her.  The  application  for  the 
decree  of  adoption,  and  the  order  to  show  cause,  came  on  for 
hearing  at  the  same  time.  At  the  hearing  and  in  the  beginning 
of  the  proceedings,  the  counsel  of  the  mother  moved  the  court 
to  revoke  the  letters  of  guardianship  to  Mr.  Winans  for  want  of 
notice.  This  motion  the  court  denied,  and  proceeded  under  the 
order  to  show  cause  to  hear  testimony  on  the  merits  of  the  appli- 
cations for  guardianship  and  adoption.  The  result  was,  that  by 
its  decree  of  May  13th,  1882,  it  revoked,  on  the  ground  of  want 
of  notice,  the  letters  which  had  been  previously  granted  to  Mr. 
Winans,  denied  the  application  of  the  mother,  and  again  granted 
letters  to  Mr.  Winans,  and  by  its  decree  of  the  same  date  granted 
and  declared  the  adoption.  It  was  the  duty  of  the  court  to 
grant  the  motion  to  revoke  for  want  of  notice  when  it  was  made, 
but  its  refusal  to  do  so  did  not,  under  the  circumstances,  preju- 
dice the  appellant  in  any  material  respect.  The  opposing  claims 
for  guardianship  were  before  the  court  for  consideration  under 
the  order  to  show  cause,  and  there  is  no  substantial  grouud  for 
complaint  of  want  of  notice  as  to  the  grant  of  letters  to  Mr. 
Winans  which  was  made  thereon,  although  the  order  to  show 
cause  only  called  on  him  to  show  cause  why  the  letters  granted  to 
him  should  not  be  revoked  and  letters  be  granted  to  the  mother, 
and  did  not  call  on  her  to  show  cause  against  his  application. 
He,  however,  is  dead,  and  the  guardianship  granted  to  him  is  at 
an  end.  On  the  merits,  I  do  not  consider  the  action  of  the 
court  in  refusing  the  grant  of  letters  to  the  mother  erroneous 
under  the  circumstances.     The  child  was  committed  by  her  to 
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gnd  ft  has  lived  for  several  yean  id  his 
"*stfr'  ^"tda&ted  by  him  and  brought  up  in  refine- 
i**1*^*"^  woM  not  be  promoted  by  granting  the 
**?'  **.  *&  mother.    In  Albert  v.  Perry,  1  McGart.  640, 
jJ^^fr'iF'       in  awarding  guardianship  the  right  of  the 
jfwi*    haagb  ft  cannot  be  disregarded    without  justifiable 
tooths      ^  j^jj  ;Q  subordination  to,  and  exercised  in  consist- 
<*a9C>  .^  ^e  rights,  the  moral  training  and  the  highest  welfare 
e°%lS  obttd.    And  it  was  also  said  that  the  law  gives  no  coun- 
^nce  to  the  idea  that  the  moral  and  mental  culture,  the  proper 
srfa&tioo  and  discipline  of  the  child,  are  to  be  held  in  subordi- 
nation to  the  legal  rights  of  the  parent.     It  was  also  held  in  that 
cf9e  to  be  a  circumstance  entitled  to  very  great  consideration  in 
determining  to  whom  the  guardianship  should  be  granted,  that 
the  infant  had  never  been,  since  her  early  infancy,  under  the 
care,  control  or  custody  of  her  mother,  or  been  in  any  way  inter- 
fered with  or  provided  for  by  her,  but  that  she  had  been  under 
the  care  of  her  paternal  grandfather  and  his  family,  to  whose 
charge  she  was  committed  by  the  mother  for  a  period  of  nearly 
eight  years;  that  after  the- death  of  her  grandparents  she  had 
continued  under  the  care  of  her  grandfather's  family,  including 
the  paternal  aunt,  to  whose  guardianship  she  had  been  eutrusted 
by  the  court  by  the  decree  under  consideration,  and  that  no  ob- 
jection was  suggested  to  the  mode  of  treatment  which  she  had 
experienced,  or  to  the  care  and  control  which  had  been  exercised 
over  her ;  that  the  interest  of  the  infant  could  not  be  promoted 
by  a  change  in  her  position,  social  relations,  habits  of  life  and 
mode  of  training  at  her  then  age,  and  that  it  was  obviously  for 
her  best  interests  that  she  should  remain  where  she  was  and 
where  she  had  been,  and  was  properly  cared  for  and  trained, 
until  she  should  be  at  liberty  to  choose  a  guardian  for  herself. 

As  this  matter  stands  before  me,  there  is  indeed  now  no  claim 
to  the  guardianship  in  opposition  to  that  of  the  mother,  but  I 
deem  it  best  to  give  an  opportunity  for  some  proper  person  of 
Mr.  Winans's  immediate  family  to  make  application  for  letters 
and  such  application  may  be  made  in  this  court.    The  decree  of 
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May  13th,  1882,  appointing  Mr.  Winans  guardian  and  refusing 
to  appoint  the  mother  will  be  affirmed,  but  without  costs. 

But  not  so  the  decree  of  adoption.  That  stands  on  different 
grounds.  The  statute  provides  that  if  the  child  whom  it  is  pro- 
posed to  adopt  is  over  fourteen  years  of  age,  its  consent  in  writ- 
ing duly  acknowledged  must  be  obtained  and  presented  with  (he 
petition;  also  the  written  consent  of  the  parent,  or  parents,  if 
living;  but  if  both  be  dead  or  unknown,  or  hopelessly  intem- 
perate or  insane,  or  shaH  have  abandoned  the  child,  there  mu«?t 
be  the  written  consent  of  the  legal  guardian,  duly  acknowledged, 
and  if  there  be  no  guardian  then  some  discreet  and  suitable  per- 
son must  be  appointed  by  the  court  as  next  friend  of  the  child, 
whose  consent  to  the  adoption  must  be  had.  It  is  silent  as  to 
the  prerequisites  where  the  child  is  under  fourteen.  There  was 
in  this  case  not  only  no  consent  on  the  part  of  the  mother  to 
the  adoption,  but,  on  the  contrary,  active  opposition  to  the  pro- 
ceedings. The  fathei  of  the  child  was  dead.  The  mother  was 
"  known,"  was  neither  "  hopelessly  intemperate  "  nor  "  insane.'* 
Nor  had  she  abandoned  the  child  in  any  sense.  The  petition 
alleged  none  of  these  things  against  her.  It  did  not  even  allege 
that  she  was  an  improper  person  to  have  the  care  and  education 
of  the  child.  It  alleged  that  she  had  for  many  years  left  the 
child  with  the  petitioners  under  an  agreement  between  her  and 
them  that  they  should  adopt  it ;  that  was  not  by  any  means 
abandonment  within  the  meaning  of  the  statute.  So  far  from 
deserting  or  abandoning  the  child  in  the  sense  of  the  statute,  she 
was  desirous  of  keeping  it,  notwithstanding  that  agreement,  and 
her  effort  to  regain  possession  of  it  was  probably  no  small  in- 
centive to  the  institution  of  the  proceedings  under  consideration. 
The  court,  by  its  order  to  show  cause  on  the  petition,  ordered 
that  notioe  of  the  application  be  given  to  her.  The  child  was 
under  fourteen  years  of  age,  and  the  court,  as  appears  by  the 
opinion,  construed  the  statute  as  requiring  no  consent,  either  on 
the  part  of  parent  or  child,  to  the  adoption  in  such  a  case,  but 
held  that  in  such  cases  the  statute  confides  the  whole  matter  to 
the  discretion  of  the  orphans  court,  without  regard  to  the  wishes 
of  either  parent  or  child.     This  construction  is  entirely  inad- 
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the  care  of  Mr.  Winans,  and  it  has  lived  for  several  years  in  bis 
family,  and  has  been  educated  by  him  and  brought  up  in  refine- 
ment Its  interest  would  not  be  promoted  by  granting  the 
guardianship  to  the  mother.  In  Albert  v.  Perry,  1  MeOarL  640, 
it  was  said  that  in  awarding  guardianship  the  right  of  the 
mother,  though  it  cannot  be  disregarded  without  justifiable 
cau3e,  must  be  held  in  subordination  to,  and  exercised  in  consist- 
ency with,  the  rights,  the  moral  training  and  the  highest  welfare 
of  the  child.  And  it  was  also  said  that  the  law  gives  no  coun- 
tenance to  the  idea  that  the  moral  and  mental  culture,  the  proper 
education  and  discipline  of  the  child,  are  to  be  held  in  subordi- 
nation to  the  legal  rights  of  the  parent.  It  was  also  held  in  that 
case  to  be  a  circumstance  entitled  to  very  great  consideration  in 
determining  to  whom  the  guardianship  should  be  granted,  that 
the  infant  had  never  been,  since  her  early  infancy,  under  the 
care,  control  or  custody  of  her  mother,  or  been  in  any  way  inter- 
fered with  or  provided  for  by  her,  but  that  she  had  been  under 
the  care  of  her  paternal  grandfather  and  his  family,  to  whose 
charge  she  was  committed  by  the  mother  for  a  period  of  nearly 
eight  years;  that  after  the  death  of  her  grandparents  she  had 
continued  under  the  care  of  her  grandfather's  family,  including 
the  paternal  aunt,  to  whose  guardianship  she  had  been  eutrusted 
by  the  court  by  the  decree  under  consideration,  and  that  no  ob- 
jection was  suggested  to  the  mode  of  treatment  which  she  bad 
experienced,  or  to  the  care  and  control  which  had  been  exercised 
over  her;  that  the  interest  of  the  infant  could  not  be  promoted 
by  a  change  in  her  position,  social  relations,  habits  of  life  and 
mode  of  training  at  her  then  age,  and  that  it  was  obviously  for 
her  best  interests  that  she  should  remain  where  she  was  and 
where  she  had  been,  and  was  properly  cared  for  and  trained, 
until  she  should  be  at  liberty  to  choose  a  guardian  for  herself. 

As  this  matter  stands  before  me,  there  is  indeed  now  no  claim 
to  the  guardianship  in  opposition  to  that  of  the  mother,  but  I 
deem  it  best  to  give  an  opportunity  for  some  proper  person  of 
Mr.  Winans's  immediate  family  to  make  application  for  letters 
and  such  application  may  be  made  in  this  court.    The  decree  of 
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May  13th,  1882,  appointing  Mr.  Winans  guardian  and  refusing 
to  appoint  the  mother  will  be  affirmed,  but  without  costs. 

But  not  so  the  decree  of  adoption.  That  stands  on  different 
grounds.  The  statute  provides  that  if  the  child  whom  it  is  pro- 
posed to  adopt  is  over  fourteen  years  of  age,  its  consent  in  writ- 
ing duly  acknowledged  must  be  obtained  and  presented  with  (he 
petition ;  also  the  written  consent  of  the  parent,  or  parents,  if 
living;  but  if  both  be  dead  or  unknown,  or  hopelessly  intem- 
perate or  insane,  or  shaH  have  abandoned  the  child,  there  mu*t 
be  the  written  consent  of  the  legal  guardian,  duly  acknowledged, 
and  if  there  be  no  guardian  then  some  discreet  and  suitable  per- 
son must  be  appointed  by  the  court  as  next  friend  of  the  child, 
whose  consent  to  the  adoption  must  be  had.  It  is  silent  as  to 
the  prerequisites  where  the  child  is  under  fourteen.  There  was 
in  this  case  not  only  no  consent  on  the  part  of  the  mother  to 
the  adoption,  but,  on  the  contrary,  active  opposition  to  the  pro- 
ceedings. The  fathei  of  the  child  was  dead.  The  mother  was 
"  known,"  was  neither  "  hopelessly  intemperate  "  nor  "  insane/* 
Nor  had  she  abandoned  the  child  in  any  sense.  The  petition 
alleged  none  of  these  things  against  her.  It  did  not  even  allege 
that  she  was  an  improper  person  to  have  the  care  and  education 
of  the  child.  It  alleged  that  she  had  for  many  years  left  the 
child  with  the  petitioners  under  an  agreement  between  her  and 
them  that  they  should  adopt  it ;  that  was  not  by  any  means 
abandonment  within  the  meaning  of  the  statute.  So  far  from 
deserting  or  abandoning  the  child  in  the  sense  of  the  statute,  she 
was  desirous  of  keeping  it,  notwithstanding  that  agreement,  and 
her  effort  to  regain  possession  of  it  was  probably  no  small  in- 
centive to  the  institution  of  the  proceedings  under  consideration. 
The  court,  by  its  order  to  show  cause  on  the  petition,  ordered 
that  notice  of  the  application  be  given  to  her.  The  child  was 
under  fourteen  years  of  age,  and  the  court,  as  appears  by  the 
opinion,  construed  the  statute  as  requiring  no  consent,  either  on 
the  part  of  parent  or  child,  to  the  adoption  in  such  a  case,  but 
held  that  in  such  cases  the  statute  confides  the  whole  matter  to 
the  discretion  of  the  orphans  court,  without  regard  to  the  wishes 
of  either  parent  or  child.     This  construction  is  entirely  inad- 
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missible.  It  would  make  the  law  liable  to  be  the  instrument  of 
the  forcible  transfer  of  one  man's  child  to  another  person,  in 
spite  of  the  parents'  opposition,  provided  the  court  deems  it  ad- 
vantageous for  the  child  that  the  transfer  be  made.  The  law 
expressly  gives  to  the  decree  of  adoption  the  effect  of  severing 
absolutely  the  legal  ties  between  the  parent  and  the  child,  and 
putting  at  an  end  their  reciprocal  relations.  It  declares  that 
from  the  date  of  the  decree  the  rights,  duties,  privileges  and 
relations  between  the  child  and  the  parent  shall  be  in  all  respects 
at  an  end,  except  the  right  of  inheritance,  and  transfers  them  all. 
Such  an  intention  as  that  which  the  construction  under  consider- 
ation presumes,  is  not  to  be  imputed  to  the  legislature.  It  can- 
not be  held  to  have  contemplated  any  such  disregard  of  the 
natural  rights  of  a  parent — rights  so  fully  recognized  by  our  law 
that  it  holds  void  at  the  will  of  the  parent  as  against  public 
policy  his  own  contract  for  the  permanent  transfer  of  those 
rights,  and  will  not  enforce  it  except  in  the  admitted  exception  of 
apprenticeship,  and  where  the  principles  of  legal  adoption  are 
part  of  the  public  policy.  Schou.  Dom.  Bel.  843 ;  Villareal  v. 
Hellish,  2  Swanst.  688;  Regina  v.  Smith,  16  E.  L.  &  E.  221 ; 
People  v.  Meicein,  8  HM  899  ;  Mayne  v.  Baldwin,  1  Hal.  Ch. 
454;  State  v.  Clover,  1  Harr.  419;  Albert  v.  Perry,  1  MoCarL 
640.  A  just,  and  it  seems  to  me  an  obvious  and  necessary 
construction  of  our  statute  of  adoption  is,  that  if  the  child  be 
under  fourteen  there  need  be  no  consent  on  its  part,  but  the  con- 
sent of  the  parent  or  parents,  if  there  be  any  living,  provided 
they  be  known  and  not  hopelessly  intemperate  or  insane,  and 
have  not  abandoned  the  child,  must  be  obtained. 

It  seems  entirely  manifest  that  in  this  case  the  welfare  of  the 
child  would  be  very  greatly  promoted  by  the  adoption,  especially 
in  view  of  the  very  handsome  pecuniary  provision  which  it  was 
said  on  the  hearing  Mr.  Winans  has  made  for  it  in  his  will,  if 
the  decree  of  adoption  stands.  That  consideration,  however, 
while  it  makes  decision  painful,  cannot  affect  my  judgment  as  to 
the  legal  validity  of  the  decree.  I  must  hold  it  invalid.  It 
will  therefore  be  reversed,  with  costs. 
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Carrie  Weldon,  appellant. 


Oscar  Keen,  respondent. 

Where  a  mother  wan  appointed  guardian  of  her  child,  but  failed  to  give  the 
bond  within  the  time  limited  by  the  court,  and  the  court,  without  notice,  ap- 
pointed a  stranger  in  her  stead — Hdd,  that  the  appointment  of  the  latter  was 
not  warranted. 


Appeals  from  decrees  of  Essex  orphans  court. 
Mr.  T.  N.  MeOarter,  for  appellant 
Mr.  J.  W.  Taylor,  for  respondent. 

The  Ordinary. 

These  appeals  bring  up  for  review  two  decrees  of  the  orphans 
oourt  of  Essex  county,  one  of  November  28th,  1882,  appointing 
the  appellant  guardian  of  her  infant  child  (a  boy  of  nine  years 
old),  provided  she  gave  bond  in  the  penalty  of  $120,000  on  or 
before  the  11th  of  December  following,  and  the  other  of  the  12th 
of  December,  1882,  reciting  that  she  had  failed  to  give  the  bond, 
and  appointing  the  respondent  (a  stranger  to  the  infant)  guardian 
on  his  giving  bond  in  the  sum  of  $50,000.  The  appellant  is  the 
widow  of  Thomas  Weldon,  deceased.  He  died  intestate  in  1879, 
leaving  personal  and  real  estate.  His  property  all  went  to  his 
widow  and  her  child,  subject,  of  course,  to  his  debts.  It  appears 
that  the  personal  estate  amounts  to  about  $58,000,  and  the  real 
produces  a  net  annual  rental  of  about  $3,000.  The  appellant 
applied  for  letters  of  guardianship,  and  after  very  full  examina- 
tion of  the  subject,  the  orphans  court  appointed  her  on  condition 
that  she  would  give  bond  in  $120,000  within  a  period  of  about 
two  weeks  from  the  date  of  the  decree.  The  appointment  of  the 
respondent  was  made  because  and  only  because  the  appellant 
failed  to  give  the  bond  within  the  limited  time.     It  was  made 
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the  next  day  after  the  time  expired.  It  was  the  duty  of  the 
court  to  fix  the  amount  of  the  bond,  and  it  was  within  its  power 
to  limit  the  time  within  which  the  bond  was  to  be  given.  Though 
the  law  leaves  the  subject  of  the  amount  of  the  bond  to  the  dis- 
cretion of  the  court  {Rev.  p.  762  §  48),  that  discretion  is,  of  course, 
a  judicial  one,  and  there  may  be  error  in  its  exercise  no  less  in 
requiring  too  large  a  bond  than  in  fixing  the  amount  at  an  inade- 
quate sum.  That  the  amount  of  $120,000  was  more  than  was 
requisite  under  the  circumstances,  appears  not  only  from  a  con- 
sideration of  the  amount  of  the  property  of  the  infant  subject  to 
the  control  of  the  guardian,  but  also  from  the  fact  that  the  court 
fixed  the  amount  of  the  bond  to  be  given  by  the  respondent  at 
only  $50,000.  As  before  stated,  the  personal  estate  amounts  to 
about  $58,000,  and  the  net  annual  rental  of  the  real  estate  to 
about  $3,000.  The  widow  is  entitled  Co  one-third  of  each  for 
her  distributive  share  and  dower,  so  that  the  infant's  share  of  the 
personal  property  is  about  $38,600,  and  his  proportion  of  the  net 
annual  rental  of  the  real  estate,  $2,000.  Inasmuch  as  every 
guardian  is  by  law  required  to  account  yearly  for  all  the  money, 
goods  and  chattels  he  may  receive,  and  all  the  rents,  issues  and 
profits  of  his  ward's  real  estate  in  his  possession  (Rev.  p.  77S  § 
98),  and  in  case  of  his  failure  to  account,  any  person  interested 
in  the  estate,  or  any  other  person  as  next  friend  of  any  infant 
interested  may  cite  him  to  account,  it  seems  unnecessary  to  re- 
quire, in  this  case,  a  bond  in  so  large  an  amount  as  $120,000. 

The  failure  of  the  appellant  to  give  the  bond  within  the  re- 
quired time  is  explained  and  excused  by  the  testimony  taken  in 
this  court,  from  which  it  appears  that  though  the  appellant  was 
notified  by  the  surrogate,  by  letter  received  on  the  25th  of  Novem- 
ber (three  days  before  the  decree  was  signed),  that  the  court  re- 
quired her  to  give  the  bond  "  at  once,"  neither  she  nor  her  proctor 
knew,  until  the  day  the  respondent  was  appointed,  that  the  court 
had  fixed  any  time  within  which  the  bond  was  to  be  given.  The 
decree  was  amended  on  the  12th  of  December  (the  day  the  re- 
spondent was  appointed),  by  inserting  therein  a  statement  that  the 
appellant  had  notice  of  the  decree  when  it  was  made.  Both  the 
court  and  the  surrogate  thought  that  the  appellant  and  her  proo- 
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tor  were  present  when  the  decree  was  made  and  signed,  and 
henoe  the  amendment ;  but  the  evidence  shows  that  this  was  a 
mistake.  Both  she  and  her  proctor  swear  that  they  were  not 
present,  and  that  they  did  not  know  that  the  decree  fixed  any 
time.  She  testifies  that  she  had  obtained  sureties  to  the  amount 
of  $80,000  as  early  as  Thursday,  the  30th  of  November,  and 
was  taken  seriously  ill  on  the  Wednesday  following.  Her  proc- 
tor testifies  that  he  went  to  the  orphans  court  on  the  12th  of 
December,  and  made  application  for  further  time  on  the  ground 
of  her  illness,  which  still  continued,  but  the  motion  was  denied. 
It  should  have  been  granted.  The  record  discloses  no  reason, 
and  none  appears,  why  the  amount  of  the  bond  required  of  the 
appellant  should  not  have  been  reduced  to  the  sum  which  the 
court  fixed  as  sufficient  security  to  be  given  by  a  stranger.  Such 
a  bond  she  could  then  have  given,  and  could  have  given  it  as 
early  as  within  two  days  from  the  date  of  her  appointment.  The 
court,  in  the  exercise  of  its  discretion,  denied  the  guardianship  to 
the  mother,  who  was  the  only  applicant,  because  she  had  not 
given  a  bond  of  $120,000,  and  gave  it  to  a  stranger  on  condition 
that  he  give  a  bond  of  only  $60,000. 

But  further :  the  court,  under  the  circumstances,  could  not  law- 
fully appoint  a  stranger.  The  mother  was  not  an  improper  per- 
son to  be  guardian  herself.  She  had  a  brother  (her  proctor  in 
the  suit)  who  had  a  claim  to  the  guardianship,  after  her,  and 
there  may  have  been  others  of  the  infant's  kindred  proper  per- 
sons to  be  guardian,  and  able  to  give  the  required  security.  The 
mother,  and  after  her  the  next  of  kin  of  the  infant,  are  entitled 
to  be  appointed  guardian  of  a  minor  under  the  age  of  fourteen 
years;  and  such  claim  cannot  be  disregarded,  unless  for  some  sat- 
isfactory reason.  Rev.  p.  769  §  86 ;  Read  v.  Drake,  1  Or.  Ch. 
73;  Albert  v.  Perry,  1  McOari.  540.  The  appointment  of  the 
respondent  was  made  without  any  notice  to  the  mother  or  any  of 
the  next  of  kin  of  the  infant,  and  so  far  as  appears  there  existed 
no  reason  for  disregarding  the  claims  of  the  latter,  even  if  the 
failure  of  the  former  to  give  the  required  bond  of  $120,000 
within  the  limited  time  could,  under  the  circumstances,  be  re- 
garded as  putting  an  end  to  her  claims. 
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The  decree  appointing  the  respondent  will  be  reversed,  and 
that  appointing  the  appellant  will  also  be  reversed,  as  to  and  only 
as  to  the  amount  of  security  and  the  time  within  which  it  is  to  be 
given.  The  amount  of  the  bond  will  be  fixed  at  $75,000,  and 
the  appellant  will  be  required  to  give  the  bond  in  twenty  days 
from  the  time  of  entering  the  decree  on  this  decision.  The  costs 
of  both  sides  and  a  counsel  fee  of  $100  to  the  counsel  of  each  side 
will  be  paid  out  of  the  infant's  estate. 


In  the  matter  of  the  accounting  of  Charles  E.  Green,  one  of 
the  executors  of  Henry  W.  Green,  deceased. 

An  executor  received  from  the  estate  railroad  tftock,  which  he  had  the  power, 
under  the  will,  to  assign  to  himself  as  trustee  under  a  marriage  settlement  In 
the  exercise  of  reasonable  care  and  caution,  he  sold  the  stock,  in  the  course  of 
administration,  after  it  had  depreciated  considerably  in  value. — Hdd>  that  he 
was  not  required  to  consult  or  obtain  the  assent  of  the  beneficiary  under  the 
marriage  settlement,  before  effecting  the  sale,  and  was  not  personally  liable  for 
the  loss  sustained  by  the  estate  through  the  sale,  although  the  market  value 
of  the  stock  afterwards  increased. 

On  exceptions  to  the  account 

Mr.  H.  C.  Pitney,  for  the  exceptants. 

Mr.  B.  Gummere,  for  the  accountant.) 

The  Ordinary. 

This  matter  comes  before  me  on  exceptions  to  the  account  of 
Charles  E.  Green,  one  of  the  executors  of  the  will  of  Henry 
W.  Green,  deceased.  The  account  was  filed  October  16th,  1877. 
The  exceptions  are  filed  by  Mrs.  Emily  A.  Black  well,  daughter 
and  one  of  the  residuary  legatees,  and  her  sou,  William  B. 
Black  well,  Jr.,  who  is  interested  under  the  provision  of  her 
marriage  settlement.  There  are  several  exceptions,  but  the  at- 
tention of  the  court  was  called,  on  the  argument,  to  only  one  of 
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those  (the  third)  filed  by  each  exceptant.  That  exception  calls 
in  question  the  conduct  of  the  accountant  in  selling  seven  hun- 
dred and  fifty  shares  of  the  stock  of  the  Chicago,  Burlington 
and  Quincy  Railroad  Company,  of  the  par  value  of  $75,000, 
for  $72,743.76.  The  stock  was  sold  on  or  about  the  21st  and 
22d  of  March,  1877.  It  was  derived  from  the  estate  of  the 
testator's  brother,  John  C.  Green,  deceased,  and  was  received  as 
part  of  the  share  of  the  testator  of  the  residue  of  that  estate. 
It  was  received  after  the  testator's  death.  He  died  in  January, 
1877.  The  will  was  proved  on  the  16th  of  that  month,  and  an 
inventory  was  filed  on  the  30th.  In  the  inventory  appears  the 
item  of  "Interest  in  the  estate  of  the  late  John  C.  Green 
[brother  of  decedent],  value  not  yet  ascertained/1  The  inventory 
was  filed  by  both  of  the  executors.    The  account  is  by  only  one. 

Not*. — Executors  or  trustees  have  been  held  liable  for  not  selling  stocks 
Ac  which  were  not  sanctioned  by  law  as  investments,  in  the  following  cases  : 

For  not  collecting  a  bond  of  their  testator,  while  the  obligor  was  solvent, 
Lowrnm  v.  Oopdand,  2  Bro.  O.  C.  156;  PowcU  Y.Evans,  5  Yes.  839;  Bullock  v. 
Whtatleg,  1  OolL  130;  Chapman  v.  Shepherd,  24  Gratt.  877  ;  Pierce  v.  Pre*- 
colt,  128  Man.  146;  Darrell  v.  Eden,  3  Detains.  £41 ;  see  East  v.  East,  5  Hare 
343;  Holcomb  v.  Holeomb,3  Stock.  281f  301;  Ashurst  v.  Potter,  2  Stew  Eq. 
625,  632;  Lacey  v.  Stamper,  27  Or  alt.  42  ;  Livingston  v.  Jones,  Harring.  (Mich.) 
165. 

For  investing  a  legacy  in  bank  stock  and  retaining  it  long  after  the  bank 
was  insolvent,  Ackerman  v.  Emott,  4  Barb.  626. 

For  investing  in  Exchequer  Bills,  in  1846,  although,  if  they  had  been  re- 
tained until  the  time  of  entering  the  decree,  there  would  have  been  no  loss, 
KnoU  v.  CbUee,  16  Beat.  77. 

For  retaining  Crystal  Palace  shares,  which  were  at  a  premium  when  the  tes- 
tator died,  but  subsequently  fell  below  par,  Hughes  v.  Empson,  22  Beav.  181. 

For  retaining  bank  stock  of  the  testator  for  more  than  eighteen  months  after 
his  death,  Gillespie  v.  Brooks,  2  Redf.  349 ;  Goodwin  v.  Howe,  62  How.  Pr 
134;  McKenuie  v.  King  {N.  B.)t  Stevens's  Dig.  666  \  13. 

For  retaining  bank  stock  turned  over  to  him  by  his  predecessor  in  the  trust, 
Mills  ▼  Hoffman,  26  Hun  594;  Gilbert  v.  Welsch,  75  Ind.  557. 

For  retaining  canal  shares  for  three  years  after  the  time  fixed  by  order  of 
the  court  to  sell  them,  Davenport  v.  Stafford,  14  Beav.  319. 

For  investing  in  and  holding  stock  in  a  navigation  company,  which  paid 
very  large  dividends  for  eight  years  thereafter,  WorreWs  Appeal,  9  Pa.  St. 
508;  23  Pa.  St.  44- 

For  delaying  in  selling  cotton  of  the  esta'e  for  fourteen  months,  under  the 
belief  that  it  would  advance  in  price,  Pultium  v.  Palliam,  10  Fed.  Bep.  53. 
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In  a  schedule  appended  to  the  account  is  a  statement  of  the  per- 
sonal property  received  by  the  accountant  from  the  estate  of  John 
C.  Green,  among  which  are  the  shares  of  stock  in  question, 
which  are  there  stated  to  be  of  the  value  of  $78,760,  and  the 
accountant  prays  allowance  for  the  difference  between  the  value 
stated  in  the  schedule  and  the  price  obtained.  The  stock  appears 
to  have  been  received  in  February  or  March,  1877,  and,  as  be- 
fore stated,  was  sold  on  or  about  the  21st  or  22d  of  the  latter 
month.  The  propriety  of  the  sale  is  questioned  by  the  except- 
ants, on  two  grounds.  The  first  is  Uiat  the  provisions  of  the  will 
and  the  marriage  settlement  put  upon  the  executors  (who  were 
the  trustees  under  the  latter)  the  duty  of  obtaining  Mrs.  Black- 
well's  consent  to  the  sale,  which  they  did  not  do.  The  other  is, 
that,  granting  that  the  executors  had  the  power  to  sell  without 

For  subscribing  for  new  stock  under  a  privilege  offered  bj  the  corpormtior 
is  which  testator  already  held  stock,  Laceyv.  Davit,  4  Red/.  402 ;  see  Brit* 
ley  v.  Grou,  (Conn.)  14  Rep.  173. 

For  paying  an  assessment  on  stock  standing  in  the  testator's  name,  Snort i 
Elate,  Meyriek  97;  Mills  v.  Hoffman,  26  Hun  594.  See  Ripley  v.  Sampson,  10 
Pick.  371. 

For  transferring  to  himself  bank  stock  standing  in  testator's  name,  James** 
V.  Shelby,  2  Humph.  198. 

For  buying  city  bonds  or  scrip  in  addition  to  those  of  the  same  city  donated 
by  testator,  Trustee*  v.  Clay,  2  B.  Mon.  386. 

For  promissory  notes  turned  over  to  and  not  collected  by  his  successor,  Jbt- 
ley's  Case,  16  Hun  387.    Bee  Lacey  v.  Stamper,  97  QratL  4*. 

For  not  selling  an  unfinished  yacht  of  testator  for  more  than  a  year  after  hif 
death,  Lufbcmfs  Estate,  12  Phila.  6. 

They  were  held  not  liable  in  the  following  cases : 

For  allowing  testator's  investment  in  Mexican  bonds  to  remain  a  year  and 
seven  months  after  his  death,  and  then  selling  them  at  a  lower  price  than  an 
earlier  sale  would  have  produced,  Buxton  v.  Buxton,  1  MyL  <£  Or.  80. 

For  retaining  part  of  the  assets  in  turnpike  bonds,  when  directed  to  invest  in 
other  specified  securities,  Robinson  v.  Robinson,  1  De  0.  M.  <fc  0. 247;  see  Mur* 
ray  v.  Feinour,  2  Md.  Ch.  418;  Oontee  v.  Dawson,  2  Bland  264,289;  Barris- 
ter v.  McKenxie,  6  Munf.  447. 

For  bona  fide  retaining  stock  in  a  steamboat  company,  Williams  v.  MaiUamd, 
1  Ired.  Eq.  92. 

For  shipping  and  selling  cotton  in  Liverpool  instead  of  Charleston,  whereby 
a  loss  ensued,  Bryan  v.  Mulligan,  2  Hill  Ch.  363  ;  pee  Clary  v.  Sanders,  43  Ala 
287;  CaUaghan  ▼.  HaU,  1  S.  &  R.  241. 

For  retaining  a  ward's  estate  in  stock  of  the  Bank  of  the  United  States  te 
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her  consent,  they  ought  not,  in  justice  to  those  interested  under 
the  marriage  settlement,  to  have  sold  the  stock,  because,  although 
at  the  time  of  sale  its  market  value  had  fallen,  it  was,  in  fact,  a 
valuable  dividend- paying  investment,  and  so  proved  to  be  after- 
wards. The  will  of  the  testator,  it  may  be  observed,  gives  no 
direction  as  to  investments,  except  that  it  provides  that  it  shall 
be  lawful  for  the  trustees,  under  the  marriage  settlement,  to  hold, 
as  part  of  the  trust-funds,  without  being  liable  for  the  deprecia- 
tion of  the  same  in  value,  any  bonds,  stocks  or  securities  belong- 
ing to  his  estate,  and  which  may  be,  by  his  executors,  assigned  to 
the  trustees  as  part  of  his  daughter's  distributive  share*  The 
marriage  settlement  provides  that  it  shall  and  may  be  lawful  for 
the  trustees  and  the  survivors  of  them,  and  the  executors,  ad- 
four  jears,  Boggs  v.  Adger,  4  Rich.  Eq.  408;  Nyces  Estate,  5  W.  &  S.  254; 
French  v.  Gunner,  47  N.  H.  88.    See  Brisbane  v.  Bank,  4  Watt*  92. 

For  accepting  from  his  predecessor  and  retaining  judgment-bonds,  which 
afterwards  became  worthless  through  an  extraordinary  depreciation  in  real  es- 
tate, Jack's  Append  94  Pa.  Si.  867.    See  DieUerich  v.  Htft,  5  Pa.  St.  87. 

For  depreciation  in  stock  during  the  continuance  of  an  injunction  which  re- 
strained the  administratrix  from  disposing  of  the  stock,  Oreiner  v.  Qreiner,  8 
Stew.  Eq.  184.    8ee  Boiling  v.  Tate,  65  Ala.  417. 

For  retaining,  to  await  the  result  of  a  suit  pending  against  the  estate,  the 
stock  of  a  bank  which  was  then  considered  safe,  but  failed  before  the  suit  was 
ended,  Dugan  v  HoUins,  11  Md.  41 ;  see  Doster  v.  Arnold,  60  Go.  816;  La- 
font  v.  Ricard,  BaiL  Eq.  487;  Miekle  v.  Brown,  4  BaxL  488;  Matthew  v. 
Down*,  1  Jones  Eq.  881;  Latimer  v.  Hanson,  1  Bland  51. 

For  holding  railroad  stock  until  it  had  greatly  depreciated,  McBae  v.  Mo* 
Rac,8Br*df.l99. 

For  exchanging  notes  of  a  manufacturing  company  held  by  testator  for 
stock  of  another  manufacturing  company,  Brown  v.  OampbtU,  Hopk.  S88  ;  see 
LoveU  t.  Minot,  20  Pick.  116  ;  Adair  v.  Brimmer,  74  N.  T.  589  ;  Proofs  Ap 
peal,  84  Pa.  SL  100. 

For  retaining  railroad  stock  for  six  years,  during  great  fluctuations  in  its 
price,  and  a  financial  panic,  Weston  v.  Ward,  4  Bed/.  415 ;  affirmed,  N.  Y.  Ct 
of  Appn  March,  1888;  Troup  v.  Bice,  55  MUs.278;  Bowker  y.  Pierce,  ISO  Mass. 
$62;  see  Foscue  v.  Lyon,  55  Ala.  440,  450;  Qra\fs  Case,  27  Hun  455. 

For  relinquishing  several  thousand  dollars'  worth  of  stock  invested  by  the 
testator,  by  way  of  compromise,  Pierson  v   Thompson,  1  Edw.  Ch.  212. 

For  retaining  for  four  months  an  ostrich  which  had  belonged  to  decedent 
and  which  then  died,  Secondo  Bosio'i  Estate,  2  Ashm.  487. 

For  retaining  bank  and  navigation  company's  stock,  then  supposed  to  be  un- 
exceptionable as  investments,  Barton's  Estate,  1  Pars.  E>    24  /  Bush's  Ertate 
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ministrators  and  assigns  of  such  survivor  (and  they  are  thereby 
authorized  to  do  so  accordingly),  at  any  time  or  times,  by  and 
with  the  consent  of  the  settlor  (the  testator),  and  of  his  daughter 
Emily,  or  of  the  survivor  of  them,  testified  in  writing,  if  they 
or  either  of  them  be  living,  and  after  the  decease  of  the  sur- 
vivor, then  of  the  proper  authority  of  the  trustees  or  trustee  for 
the  time  being,  to  sell,  transfer  and  dispose  of  the  bonds  and 
securities  which  are  the  subject  of  the  trust,  and  make  new  in- 
vestments on  the  same  trust.  It  was  held  in  Green  v.  Green,  S 
Slew.  Eq.  461,  that  Mrs.  Black  well's  share  of  the  residue  of  the 
testator's  estate  was  subject  to  the  provisions  of  the  marriage 
settlement,  and  that  the  executors,  as  trustees  under  the  settle- 
ment, were  at  liberty  to  hold  the  identical  securities  which  might 
be  assigned  to  them  for,  or  as  part  of,  her  share  of  the  residue. 
The  executors  have  not,  in  fact,  made  any  assignment  to  or  di- 
vision of  the  securities  among  the  residuary  legatees.  It  is  in- 
sisted, however,  by  the  exceptants,  that  that  fa<*t    <ninot  affect 

19  Pa.  SL  375;  see  MeMvrtrie  v.  Pa.  Co.,  9  Phiia.  o*9,  75  Pa.  St.  Xj;  Dim- 
son  v.  Jaudon,  15  WalL  165,  174. 

For  assets  of  a  dissolved  insurance  company  in  which  both  the  intestate  and 
the  administrator  had  been  stockholders,  Harris  v.  Parker,  At  Ala,  C04. 

For  holding  aeamd-mortgage  railroad  bonds,  which  were  worth  at  testator's 
death  about  £150  each,  for  fifteen  months,  when  they  were  worth  about  £M 
each,  although  frequently  pressed  meanwhile  by  one  of  the  legatees  to  sell, 
Marsden  v.  Kent,  L.  R  (5  Ch.  Div.)  598;  but  see  Brown  v.  French,  135  Mas* 
410;  MeDonaUfs  Que,  4  B*df.  391;  Clark  v.  Anderson,  IS  Bush  HI. 

For  leaving  an  investment  in  stock  of  the  United  8tates  Bank,  under  a  dis- 
cretion given  to  the  trustees  so  to  do,  so  long  as  they  might  deem  it  most  for 
the  interest  of  testator's  family,  Hogan  v.  De  Peyster,  90  Barb.  100;  Gray  v. 
Lynch,  8  QiU  403.     See  Smith  v.  Smith,  7  J.  J.  Marsh.  938. 

For  allowing  government  bonds  of  the  estate  to  be  kept,  as  testator  had  done, 
by  his  nephew,  who  converted  them.  AfcCabe  v.  Fowler \  84  N.  Y.  314. 

For  leaving  in  a  savings  bank  funds  deposited  there  by  the  testator,  the 
bank  having  failed  within  a  year  after  testator's  death,  Scidler's  Estate,  6  Phiia. 
85. 

For  rents  that  might  have  been  obtained  by  a  more  efficient  agent  than  the 
one  whom  the  testator  had  employed  and  his  executors  retained,  Beclfs  Estate, 
19  Phiia  74. 

Whether  the  trustees  are  to  be  charged  with  the  money  improperly  invested, 
or  with  the  value  of  the  stock,  at  any  time  during  the  continuance  of  the  in- 
vestment, 10  N.  Y.  Leg  Ob*.  391 ;  Livermor*  v.  Wortman,  95  Hun  3+1.— Iter. 


10  Stew.]  MAY  TEUM,  1883.  259 


Green's  Case. 


the  question  of  liability,  because  llie  sale  of  the  stock  was  no. 
necessary  to  pay  the  debts  or  to  settle  the  estate.  The  persons 
who  were  interested  in  the  stock  in  question  were  the  accountant 
and  his  mother  and  his  sister,  Mrs.  Black  well,  and  her  sou. 
When  the  stock  was  sold,  the  settlement  of  the  estate  had  been 
in  progress  for  only  about  two  months,  and  the  stock  was  held 
by  the  executors  as  executors,  and  not  as  trustees  under  the  mar- 
riage settlement  It  had  been  depreciating  in  the  market. 
Between  the  1st  and  19th  of  March  it  had,  with  some  little 
fluctuations,  run  down  in  market  price  from  one  hundred  and 
nine  and  one-half  to  ninety-five  and  one-half.  The  accountant 
gives  as  his  reason  for  selling  that  there  was  a  general  feeling  of 
apprehension  and  uncertainty  in  the  minds  of  eminent  financiers 
with  regard  to  the  stock;  that  there  was  a  rumor  and  a  state- 
ment in  the  public  press  that  a  noted  speculator,  whom  he  names, 
was  endeavoring  to  get  hold  of  a  certain  part  of  the  railroad, 
with  a  view  to  effecting  his  own  purposes,  antagonistic  to  the  in- 
terest of  the  company,  and  that,  on  consultation  with  gentle- 
men of  high  standing  in  financial  matters  in  New  York,  he  was 
induced,  in  view  of  their  opinion  and  of  the  circumstances,  to 
sell.  It  is  noteworthy  that  he  was  himself  interested  to  the 
extent  of  one-third  in  the  stock  and  his  mother  to  a  like  extent. 
It  is  also  worthy  of  remark  that  his  co  executor,  who  was  the 
owner  in  his  own  right  of  seven  hundred  and  fifty  shares  of  the 
stock,  sold  four  hundred  and  fifty  of  them  below  par,  apparently 
about  the  same  time.  He  says  he  sold  his  stock  in  the  exercise 
of  his  best  judgment,  and  for  the  preservation  of  his  estate. 
The  company  was  located  at  a  distance.  The  investment  was 
not  of  such  a  character  as  the  court  would  approve.  The 
executor  appears  to  have  acted  in  the  matter  in  perfect  good 
faith,  and  with  commendable  circumspection,  care  and  prudence, 
and  with  wise  caution.  That  the  stock  subsequently  rose  in 
value,  and  the  sequel  proved  that  it  would  have  been  more 
profitable  to  the  estate  if  it  had  been  held,  does  not  affect  the 
determination  of  the  question  whether  his  act  was  lawful  and 
proper  at  the  time.  Had  he,  under  the  circumstances,  continued 
to  hold  the  stock,  and  had  it  fallen  still  lower  and  a  loss  been 
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occasioned  to  the  estate  by  his  failure  to  sell  when  he  did,  he 
would  have  been  guilty  of  a  devastavit.  It  was  his  duty  to  sell 
when  he  did. 

But  it  is  urged  that  the  marriage  settlement  made  it  obliga- 
tory on  him,  as  trustee,  not  to  change  the  investment  with- 
out the  consent  of  Mrs.  Black  well.  It  is  enough  to  say  that 
the  stock  had  not,  when  it  was  sold,  been  assigned  in  any  way 
to  her  share,  but  constituted  part  of  the  testator's  estate  in  the 
accountant's  hands  for  administration.  Nor  was  there  any  obli- 
gation on  the  executors  to  assign  any  part  of  the  stock  to  Mrs. 
Blackwell'8  trustees.  They  might  have  done  so  had  they  seen 
fit,  but  they  were  not  bound  to  do  it.  The  will  gave  them 
permission  to  hold,  as  trustees  under  the  marriage  settlement, 
such  securities  as  they  might  see  fit  to  assign  for  the  purpose,  but 
it  did  not  require  them  to  assign  any.  As  matters  stood  when 
the  sale  of  the  stock  took  place,  they  would  not  have  been  justi- 
fiable in  assigning  the  stock,  which  was  then  falling  in  the 
market,  to  the  marriage  settlement  trust  The  exceptions  will 
be  overruled,  with  costs. 
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STATE   OF    NEW   JERSEY, 
ON  APPEAL  FROM  THE  COURT  OF  CHANCERY, 


JUNE  TERM,  1883. 


Alfred  I.  Claypool  et  ul.,  executors,  appellant*, 


Joseph  Nokcross,  respondent. 

1.  In  appeals  to  the  prerogative  court  in  a  probate  case  there  must  be  a  de- 
mand of  an  appeal  evidenced  in  writing  in  some  form  in  the  orphans  court 
within  the  period  limited  by  the  statute. 

%  1  he  case  of  Hillytr  v.  Schcnck,  t  McCarl.  398,  approved  and  followed 


On  appeal  from  a  decree  by  the  ordinary,  whose  opinion  is  re- 
ported in  Claypool  v.  Nvroross,  9  Stew.  Eq.  52 b. 

Mr.  F.  Voorhees  and  Mr.  G.  S.  Cannon,  for  apjwllants. 

Mr.  C.  E.  Hendrichon  and  Mr.  B.  Qummere,  for  respondent. 
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The  opinion  of  the  court  was  delivered  fay 

Beaslby,  C.  J. 

The  only  question  in  this  case  is  whether  an  appeal  was  prop- 
erly taken  in  a  probate  case  from  the  orphans  court  to  the  pre- 
rogative court. 

The  one  hundred  and  seventy-sixth  section  of  the  orphans 
court  act  (Rev.  p.  791)  requires  that  an  appeal  of  this  kind  shall 
be  made  within  thirty  days  after  the  making  and  signing  of  the 
decree  iu  the  orphans  court.  It  is  admitted  in  this  ca$e  that  no 
written  demand  of  an  appeal,  nor  any  writteu  memorandum  of  a 
verbal  demand  of  an  appeal,  was  made  in  the  orphans  court 
within  the  time  thus  prescribed.  What  is  claimed  to  have  been 
lone  is  that  an  oral  demand  of  an  appeal  was  made  in  such  court 
within  such  period,  and  that  before  the  expiration  of  the  thirty 
days  a  petition  of  appeal  was  filed  in  the  prerogative  court,  and 
a  copy  duly  served  on  the  solicitor  of  the  opposite  party. 

I  shall  not  refer  to  the  testimony  before  the  court  for  the  pur- 
pose of  settling  the  disputed  fact  whether  or  not  there  was  in  the 
present  case  an  oral  demand  of  an  appeal  made  to  the  orphans 
court  within  the  thirty  days  def  ned  by  the  statute.  Such  a 
questiou  seems  to  me  of  no  importance  to  this  inquiry.  More  than 
twenty  years  ago,  in  Hillyer  v.  Schenok,  £  McQirt.  S989  it  was 
decided,  after  a  thorough,  examination,  by  Chancellor  Green, 
sitting  as  surrogate-general,  that  when  the  statute  referred  to  a 
demand  of  an  appeal,  it  had  reference  to  an  established  couree  of 
proceeding,  that  is,  to  a  demand  made  to  the  orphans  court  and 
evidenced  by  a  writing  in  that  court.  The  experienced  and  pains- 
taking judge  who  expressed  this  view,  rested  it,  not  only  on  the 
practice  of  the  English  ecclesiastical  courts,  but  also  on  the  long- 
established  procedure  in  this  state.  He  stated  that  so  far  a*  his 
knowledge  extended,  an  appeal  in  these  cases  had  uever  rested  on 
an  oral  demand,  and  it  is  safe  to  say  that  since  that  decision  no 
such  course  has  been  attempted  until  the  occurrence  of  the  pres- 
ent instance.  To  sustain  the  present  appeal,  in  despite  of  the 
legal  rule  thus  established  and  promulged,  would  introduce  a 
public  inconvenience,  for  it  would  leave  no  rule,  that  would  be 
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entitled  to  be  called  a  definite  one,  as  a  guide  to  practitioners.    I 
think  the  rule  should  be  adhered  to  which  requires,  in  these  ap- 
peals, a  demand  evidenced  in  some  form,  in  writing,  before  the 
orphans  court  within  the  statutory  period. 
The  decree  appealed  from  should  be  affirmed. 

For  "  affirmance — The  Ciiief  Justice,  Depue,  Knapp, 
Maote,  Reed,  Scudder,  Van  Syckel,  Cole,  Green,  Kirk, 
Whitaker — 11. 

For  reversal — Dixon,  Paterson — 2. 


Madison  E.  Raub,  appellant, 

v. 

Daniel  Raub,  respondent. 


Tkto  cane  was  affirmed  on  the  merits. 


Ob  appeal  from  a  decree  advised  by  Advisory-Master  Ship- 


mau. 


Mr.  W.  A.  Stryker,  for  appellant. 
Mr.  W.  M.  Davis,  for  respondent. 
The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. 

This  is  a  matter-of-fact  case,  the  question  involved  being 
whether  the  mortgages  ought  to  be  foreclosed  (for  the  conveyance 
was  admitted  to  be,  in  equity,  a  mortgage),  was  to  stand  as  se- 
curity to  the  complainant  for  the  sum  then  due  him,  or  for  such 
sum  and  for  such  future  moneys  as  he  might  advance  to  the  de- 
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fendant  It  would  serve  no  purpose  to  discuss  the  testimony, 
for  it  is  conflicting,  and  it  is  sufficient  to  say  that,  on  the  whole 
awe,  the  master  was  warranted  in  drawing  the  conclusion  which 
he  did,  to  the  effect  that  the  complainant  had  the  right  to  look  to 
the  property  as  a  security  for  his  entire  claim. 
The  decree  must  be  affirmed. 

Decree  unanimously  affirmed. 


Cathalina  Cadmus,  appellant, 
John  Combes  et  al.,  respondents. 

The  testator  gave  the  income  of  all  his  real  and  personal  estate  to  his  wife 
for  her  life,  giving  the  executors  a  power  in  their  discretion  of  selling  any 
part  of  his  real  estate. — Held,  that  the  taxes  on  the  real  estate  were  to  be  paid 
by  (he  personal  estate,  and  that  no  part  of  the  real  estate  could  be  sold  for 
that  purpose. 

On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  si 
reported  in  Combe*  v.  Cadmus,  9  Slew.  Eq.  882. 

Mr.  R.  Wayne  Parker,  for  appellant 
Messrs.  Bentley  &  Hartshorne,  for  respondents. 
The  opinion  of  the  court  was  delivered  by 

BEA8LEY,  C.  J. 

This  is  a  bill  exhibited  by  an  executor,  seeking  a  construction, 
with  respect  to  several  particulars,  of  the  will  under  which  he  is 
acting.  The  bill  shows  that  the  complainant's  testator  was 
seised,  at  the  time  of  his  death,  of  a  large  tract  of  land,  situa- 
ted in  the  city  of  Bayonne,  containing  about  one  hundred  acres, 
and  also  of  a  large  personal  estate  of  about  the  value  of  $100,- 
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000,  and  that  the  pertinent  parts  of  the  will  in  question  were 
in  these  words,  vii. : 

"  I  give,  devise  and  bequeath  unto  my  wife,  Cathalina,  my  son-in-law,  John 
Combs,  or  the  survivor  of  them,  all  the  remainder  of  my  estate,  real  and  per- 
sonal, to  have  and  to  hold  the  same  for  the  following  use,  to  wit:  After  paying 
all  my  debts,  to  pay  unto  my  wife,  Cathalina,  while  she  shall  remain  my  widow, 
the  income  of  all  my  estate,  whether  real  or  personal.  But  if  she  shall  remarry, 
then  to  pay  unto  her  the  interest  of  |6,000  only.  After  the  death  or  re- 
marriage of  my  said  wife,  then  to  divide  my  personal  estate  amongst  my  fire 
children,  equally. 

"  As  to  my  real  estate  unsold  at  the  death  or  remarriage  of  my  said  wife,  I 
order  my  executors  above  named,  or  the  survivor  of  them,  to  sell  the  same  as 
soon  as  properly  can  be,  having  a  care,  however,  not  to  sacrifice  the  same,  and 
at  the  end  of  each  year  to  divide  the  proceeds  made  by  sales  during  such  year 
amongst  my  five  children,  equally,  if  all  shall  then  be  living.  I  hereby  au- 
thorise and  direct  my  executors,  or  the  survivor  of  them,  to  sell  and  convey 
til  or  any  part  or  portion  of  my  real  estate  as  to  them  shall  seem  for  the  best 
interest  of  my  estate."  - 

The  bill  further  states  that  the  personal  estate  which  came  to 
the  executors  consists,  in  a  great  measure,  of  bonds  secured  by 
mortgages  on  unimproved  lands,  and  that  these  moneys  are  at 
present  uncollectible,  owing  to  the  depressed  condition  of  the 
market  with  respect  to  lands,  and  that  the  consequence  is  that 
the  proceeds  of  the  real  and  personal  estate  have  not  beeu  much 
more  than  sufficient  to  pay  the  taxes  and  necessary  expenses  of 
the  real  estate.  As  the  lands  are  unproductive,  the  widow  has 
been  deprived  of  all  income  or  benefit  derived  from  her  late  hus- 
band's estate,  except  in  the  respect  that  she  occupies  the  home- 
stead. She  now  claims  that  the  interest-moneys  arising  from  the 
personal  estate  cannot  be  appropriated  to  the  payment  of  the 
taxes  and  necessary  expenses  of  the  real  estate,  and  that  she  is 
entitled  to  the  gross  and  not  the  net  income.  It  is  upon  this 
point  that  the  executor  applies  to  the  court  for  its  opinion. 

The  conclusion  of  the  chancellor  was  that  this  clain*  of  the 
widow  was  not  well  founded,  and  this  conclusion  seems  to  me 
manifestly  correct.  It  is  undoubtedly  true  that  the  testator  in- 
tended to  provide  a  liberal  income  for  his  wife,  but  it  is  also  true 
that  he  intended  that  such  income  should  be  such  as  would  arise 
out  of  the  interest  of  his  personalty  and  the  rents  of  his  realty. 
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By  this  will,  therefore,  a  fixed  annual  sum  is  not  given  to  this 
appellant,  but  a  sum  is  given  which  is  entirely  contingent  on  the 
productiveness  of  the  estate,  and  thus  the  husband  subjected  his 
wife  to  the  hazard  of  such  an  uncertainty.  The  husband  had 
the  undoubted  right  to  leave  her  in  this  situation,  and  conse- 
quently the  court  cannot  interfere  with  the  disposition  of  the 
property.  The  widow  is  the  equitable  tenant  for  life  in  the  real 
estate,  and  the  rule  is  unquestionable  that,  as  a  condition  of  hold- 
ing such  title,  she  must  keep  down  the  taxes.  No  part  of  the 
lands  can  be  sold  for  such  a  purpose.  And  this  is  the  entire 
scope  of  the  inquiry  made  of  this  court  If  the  bill  had  pre- 
sented  the  questions  whether  the  widow  had  not  the  right  to  in- 
sist on  a  sale  of  the  real  estate,  at  the  earliest  fair  opportunity, 
and  the  funding  of  the  proceeds  of  such  sale  for  her  benefit,  or 
had  inquired  whether  the  executor  was  not  bound  to  collect,  no 
matter  at  what  sacrifice,  the  annual  interest  accruing  on  the 
bonds  constituting  the  bulk  of  the  personal  estate,  questions 
of  interest  would  have  been  before  us,  demanding,  it  may  be,  a 
careful  consideration.  But  upon  the  point  drawn  in  question, 
the  rules  of  law  seem  to  me  to  be  clear,  and  consequently  I 
think  the  decree  should  be  affirmed,  but  without  costs. 

Decree  unanimously  affirmed. 


The  American  Dock  and  Improvement  Company,  ap- 
pellants, 


Trustees  for  Public  Schools  and  William  Z.  Larned, 
receiver,  respondents. 

1.  Where  a  cause  ifl  allowed  to  stand  over,  with  leave  to  bring  an  action  or 
directing  an  action  at  law,  the  action  is  prosecuted  in  compliance  with  the 
practice  and  proceedings  in  ordinary  actions  at  law,  the  proceedings  are  re- 
viewable by  rule  to  show  cause  and  writ  of  error  in  the  usual  manner,  and 
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judgment  at  law  will  be  entered,  which  will  be  accepted  in  the  equity  court  as 
a  finality. 

2.  Where  an  issae  is  sent  out  of  chancery,  the  whole  proceeding  is  under 
the  control  of  the  court  of  chancery,  and  the  conduct  and  result  of  the  trial 
are*  subject  to  review  in  that  court  only. 

8.  A  feigned  issue  is  a  mode  of  procedure  adopted  from  the  civil  law  as  a 
Beans  of  having  some  question  of  fact  arising  incidentally,  and  to  be  made 
the  foundation  of  some  order  or  decree  in  a  cause,  determined  by  the  verdict  of 
a  jury. 

4.  Whether  an  order  is  for  an  action  at  law  or  an  issue  out  of  chancery, 
does  not  depend  upon  the  form  in  which  the  issue  is  framed.  For  convenience 
of  trial  the  issue  must  be  given  the  form  of  a  common  law  action,  with  appro- 
priate pleadings  at  law,  to  raise  an  issue ;  but  the  nature  and  purpose  of  the 
issue  give  it  character  as  a  feigned  issue,  or  otherwise,  and  not  the  form  in 
which  the  issue  is  expressed. 

5.  An  appeal  will  lie  from  an  order  directing  an  issue,  but  the  court  of  ap- 
peal will  not  interfere  with  the  discretion  of  the  chancellor  as  to  the  form  of 
the  issue,  if  the  form  be  appropriate  to  secure  a  fair  presentation  of  the  issue 
at  the  trial. 

6.  The  general  rule  is  that  the  court  of  chancery  has  no  jurisdiction  to  try 
or  establish  the  title  to  lands,  nor  to  quiet  a  party  in  his  possession,  until  after 
his  title  has  been  determined  by  a  court  of  law.  A  prior  determination  of 
the  title  in  one  or  more  actions  at  law  is,  therefore,  ordinarily  a  condition  pre* 
cedent  to  the  filing  of  the  bill. 

7.  In  one  particular  the  act  entitled  "An  act  to  compel  the  determination 
of  claims  to  real  estate  in  certain  cases,  and  to  quiet  the  title  to  the  same" 
(Rev,  p.  1189),  enlarged  the  jurisdiction  of  chancery  in  this  respect.  It  gives  a 
party  who  is  in  peaceable  possession,  where  his  title  is  disputed,  a  right  to 
come  into  chancery  in  advance  of  the  determination  of  the  title  at  law,  where 
Ho  suit  to  enforce  or  test  the  validity  of  the  title  is  pending. 

8.  Whether  this  statute  has  deprived,  or,  under  the  constitution,  could  de- 
prive, a  defendant  brought  into  chancery  under  its  provisions,  of  the  right  to 
^n  action  at  law,  as  distinguished  from  an  issue  out  of  chancery,  in  order  to 
determine  the  title,  not  considered ;  for  a  party  may  waive  his  right  to  an 
action  at  law,  and  even  to  an  issue;  and  these  parties,  by  the  several  orders 
obtained  and  consented  to,  have  waived  all  objections  to  the  mode  of  trial  pro- 
posed by  an  issue  out  of  chancery. 

On  appeal  from  an  order  of  the  chancellor  settling  the  form 
*}(  an  issue  out  of  chancery,  whose  opinion  is  reported  in  Ameri- 
can Dock  and  Improvement  Co.  v.  Trustees  of  Publio  Schools,  9 
<8Uw.  Eq.  16. 

The  receiver  of  the  New  Jersey  West  Line  Railroad  Com- 
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pany,  one  of  the  defendants  in  the  above  suit,  applied  for  leave 
to  bring  an  action  of  ejectment  against  the  receiver  of  the  Cen- 
tral Railroad  Company  of  New  Jersey  to  try  the  title  to  and  re- 
cover possession  of  the  premises  described  in  the  bill  of  com- 
plaint. 

By  an  order  made  in  this  cause,  dated  August  3d,  1882,  the 
chancellor  granted  leave  to  bring  one  or  more  actions  of  eject- 
ment, on  condition  that  the  said  actions  should  be  under  the  con- 
trol of  the  court  of  chancery  as  to  the  venue,  and  in  all  other 
respects  in  the  same  manner  and  to  the  same  extent  in  all  things 
as  if  the  same  were  an  issue  framed  by  the  court  in  the  usual 
form,  to  determine  the  question  of  title  to  the  said  land. 

The  complainants  subsequently  applied  to  have  the  above 
order  modified,  and  for  a  feigned  issue  at  law ;  and  the  chancellor, 
by  an  order  dated  September  18th,  1882,  made  by  the  consent  of 
the  defendants,  stayed  the  actions  of  ejectment  and  ordered  that 
there  be  a  feigned  issue,  and  that  the  declaration  in  said  issue 
should  be  in  the  usual  form  adopted  in  feigned  issues  out  of  the 
court  of  chancery. 

By  a  subsequent  order,  dated  February  20th,  1883,  the  chan- 
cellor settled  the  form  of  the  issue  and  decided  that  the  feigned 
issue,  provided  for  in  the  order  of  September  18th,  1882,  should 
be  in  a  form  which  he  approved,  being  substantially  in  con- 
formity with  the  pleadings  in  an  action  of  ejectment. 

No  appeal  was  taken  from  either  of  the  orders  of  August  3d 
or  September  18th.  The  complainants  appealed  from  the  last 
order  of  February  20th,  1883,  with  respect  to  the  form  adopted 
for  an  insue. 

Mr.  John  W.  Taylor,  for  appellants. 

Mr.  R.  Gilchrist  and  Mr.  T.  N.  MoCarter,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J. 

The  object  of  this  appeal  seems  to  have  been  to  obtain  the  de- 
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oinon  of  this  court  as  to  the  nature  of  this  issue,  with  a  view  to 
the  guidance  of  counsel  in  the  proceedings  upon  the  trial. 

The  distinction  between  the  suspension  of  proceedings  in  an 
equity  suit,  with  leave  to  a  party  to  bring  a  suit  at  jaw,  or  di- 
recting an  action  and  an  issue  out  of  chancery,  is  well  settled. 
If  the  cause  is  allowed  to  stand  over  with  leave  to  bring  an  action, 
or  directing  an  action  at  law,  the  action  is  prosecuted  in  compli- 
ance with  the  practice  and  proceedings  in  ordinary  actions  at  law. 
Bilk  of  exceptions  may  be  taken  at  the  trial,  and  the  proceedings 
are  reviewable  by  rule  to  show  cause  and  writ  of  error  in  the  usual 
manner,  and  judgment  at  law  will  be  entered,  which  will  be  ac- 
cepted in  the  equity  court  as  a  finality.  Booth  v.  BlundeU,  19 
Ve%.  4&49  609  ;  Ex  parte  Kensington,  Geo.  Coop.  96;  Hope  v. 
Hope,  10  Beav.  681,  688,  686;  Smith  v.  Earl  of  Effingham,  Id. 
689,  696 ;  Apthorp  v.  Comstock,  #  Paige  482.  But  where  an  issue 
is  sent  out  of  chancery,  the  whole  proceeding  is  under  the  control 
of  the  chancellor.  No  bill  of  exceptions  can  be  taken,  and  no  judg- 
ment entered ;  the  circuit  record  and  postea  are  sent  to  the  court 
of  chancery,  and  the  conduct  and  result  of  the  trial  are  subject  to 
review  in  that  court  only.  Trenton  Banking  Co.  v.  Howell,  1  Or. 
Oh.  611;  S.  C,  Id.  492;  Holcombe  v.  Managers,  1  Stock.  467; 
Freeman  v.  Staats,  Id.  816  ;  Black  v.  Lamb,  1  Beas.  108,  2  Id. 
466;  Johnson  v.  Harmon,  94  U.  S.  371;  Clayton  v.  Lord  Nugent, 
1  CoU.  868;  18  L.  J.  (N.  S.)  Exch.  868. 

Whether  an  order  is  for  an  action  at  law  or  an  issue  out  of 
chancery,  does  not  depend  upon  the  form  in  which  the  issue  is 
framed.  An  issue,  or,  as  it  is  commonly  called,  a  feigned  issue, 
is  a  mode  of  procedure  adopted  from  the  civil  law  by  courts  of 
law  as  well  as  courts  of  equity  as  a  means  of  having  some  ques- 
tion of  fact  arising  incidentally,  and  to  be  made  the  foundation 
of  some  order  or  decree,  determined  by  the  verdict  of  a  jury.  It 
is  called  a  feigued  issue  for  the  reason  that  its  object  is  not  the 
establishment  of  a  legal  right  on  which  a  judgment  shall  regu- 
larly follow,  but  the  ascertainment  by  a  formal  trial  of  some  issue 
of  fact  arising  in  another  cause,  and  material  to  the  decision  of 
the  latter.  For  convenience  of  trial  the  issue  must  be  given 
the  form  of  a  common  law  action,  with  appropriate  pleadings, 
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and  an  issue  thereon ;  but,  nevertheless,  the  nature  and  purpose 
of  the  issue  give  it  character  as  a  feigned  issue  or  otherwise,  and 
not  the  form  in  which  the  issue  is  expressed.  The  issue  may  be 
in  any  form  adapted  for  a  trial  in  a  court  of  law  before  a  jury. 
Where  convenience  requires  it,  the  issue  may  be  framed  as  if 
upon  a  wager;  or,  if  practicable,  formal  pleadings  in  an  ordinary 
action  at  law  may  be  resorted  to,  and  the  issue  may  be  in  such 
form  as  to  present  the  real  subject  matter  in  controversy  without 
losing  its  character  as  a  feigned  issue.  In  Barrow  v.  Bi&pham, 
6  Hal  110,  the  question  whether  a  bond  on  which  judgment  by 
confession  was  entered  had  been  obtained  by  fraud,  was  tried 
upon  a  feigned  issue  in  the  form  of  an  action  of  assumpsit  on 
promises.  In  Decker  v.  Oaskey,  Sax.  -£#7,  on  bill  filed  for  the 
discovery  and  production  of  a  deed  of  conveyance  alleged  to 
have  been  lost  or  destroyed,  and  the  foreclosure  of  a  mortgage 
upon  the  premises  made  by  the  grantee  named  in  the  conveyance 
— it  being  alleged  in  the  answer  that  the  deed  was  never  deliv- 
ered, and  that  the  grantor  was  not  competent  to  make  the  con- 
veyance— an  issue  as  to  the  existence  and  validity  of  the  deed 
was  ordered  to  be  tried  at  law,  under  the  direction  of  the  chan- 
cellor, in  an  action  of  ejectment. 

We  must  look,  therefore,  at  the  order  of  the  chancellor  direct- 
ing the  issue,  to  decide  whether  the  issue  is  an  issue  out  of 
chancery  or  an  ordinary  action  at  law.  An  appeal  will  lie  from 
an  order  directing  an  issue.  N.  &  N.  Y.  R.  R.  Co.  v.  Newark,  8 
C.  E.  Or.  575.  But  the  court  of  appeal  will  not  interfere  with 
the  discretion  of  the  chancellor  as  to  the  form  of  the  issue,  unless 
the  issue  is  not  adapted  to  the  case  made  in  the  pleadings  in 
equity,  or  was  framed  so  as  to  put  the  burden  of  proof  on  the 
wrong  party.  Smyth  v.  Nangle,  7  CL  &  Fin.  Ifi5 ;  Browne  v. 
McClintock,  L.  R.  {6  H.  of  L.)  £56,  467. 

The  substance  of  the  complainants'  bill  and  the  defendants' 
answers  is  stated  in  the  report  of  this  case  in  8  Stew.  Eq.  181.  The 
bill,  among  other  things,  sets  out  a  claim  of  title  to  the  premises  in 
controversy  by  the  New  Jersey  West  Line  Railroad  Company, 
under  a  grant  executed  by  the  governor,  attorney-general  and 
riparian  commissioners,  on  March   19th,   1872.     It  denies  the 
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validity  of  the  title  of  the  West  Line  company  under  its  grant, 
and  contains  averments  of  a  superior  title  to  the  same  premises 
in  the  complainants  or  some  one  of  them,  setting  forth,  specific- 
ally, the  grounds  and  sources  of  such  title.  The  answer  affirms 
the  validity  of  the  title  of  the  West  Line  company  under  its 
grant,  and  denies  the  several  titles  under  which  the  complainants 
make  their  claim.  Both  the  bill  and  answer  contain  averments 
of  special  equities  in  the  parties  respectively,  the  use  and  force 
of  which  may  be  subjects  of  consideration  after  the  issue  of  title 
is  disposed  of. 

The  bill  charges  that  the  complainants  had  for  years  been  in 
possession  of  the  premises.  It  avers  that  the  bill  is  filed  to  have 
the  grant  to  the  West  Line  company  declared  invalid,  and  to 
restrain  any  one  claiming  under  it  from  setting  up  title  there- 
under, and  from  disturbing  the  complainants  in  their  possession, 
and  to  remove  the  cloud  the  said  grant  casts  upon  their  title. 
The  prayer  of  the  bill  is,  among  other  things,  to  the  effect  that 
the  title  of  the  West  Line  company  to  the  premises  be  declared 
to  be  invalid,  and  that  peaceable  possession  thereof  by  the  com- 
plainants may  be  protected  by  a  decree  of  the  court.  With  some 
imperfection  in  form,  the  bill  in  substance  is  an  appeal  to  the  juris- 
diction which  a  court  of  equity  exercises  to  quiet  the  title  to  lands. 

It  is  apparent,  from  the  inspection  of  the  several  orders  of  the 
chancellor,  that  the  issue  in  question  is  an  issue  out  of  chancery. 
The  form  of  the  issue  adopted  is  in  accordance  with  the  sub- 
stance of  the  pleadings  under  the  ejectment  act,  and  must  so  be 
considered ;  otherwise  the  plea  would  not  be  appropriate  to  raise 
an  issue  of  title.  Rev.  pp.  827,  834  §  18.  But  the  chancellor's 
order  in  directing  the  issue  and  the  recital  in  the  issue  directed, 
show  that  his  purpose  was  to  retain  the  trial  of  the  title  under 
his  control ;  and  (the  form  of  the  issue  approved  is  appropriate 
to  secure  a  fair  presentation  of  the  issue  of  title  at  the  trial. 

The  power  of  the  court  of  chancery  to  order  an  issue,  instead 
of  allowing  an  action  at  law  to  be  brought,  is  indisputable, 
where  an  issue  is  applied  for  or  assented  to  by  the  parties. 
The  general  rule  is  that  a  court  of  equity  has  no  jurisdiction 
to   establish   by  its  decree  the   title   to  lands,  its  jurisdiction 
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being  limited  to  an  interposition  to  quiet  the  possession  of  a 
|»rty  after  his  title  has  been  determined  by  a  court  of  law. 
Lord  Tenham  v.  Herbert,  2  Atk  483  /  Wdby  v.  Duke  of  Rut- 
bind,  6  J5/-0.  P.  C.  575;  Weller  v  Smeaton,  1  Bro.  G  C.  572,  1 
Cox  102;  Devotisher  v  Newenham,  2  ScL  &  L.  199.  The  prin- 
ciple upon  which  courts  of  equity  interposed  to  quiet  the  title 
was,  that  judgments  in  ejectment,  not  being  conclusive,  and 
operating  only  to  transfer  the  possession,  without  conclusively 
settling  the  title,  a  court  of  equity,  after  the  title  had  been  satis- 
factorily determined  by  actions  at  law,  would  interpose  to  put  an 
end  to  further  litigations — the  court,  assuming  that  the  complain- 
ant's legal  title  had  already  been  determined  at  law,  intervened 
to  prevent  a  litigation  which  had  become  vexatious  and  op- 
pressive, because  unnecessary  and  unavailing.  A  prior  deter- 
mination of  the  title  in  one  or  more  actions  at  law  is,  therefore, 
ordinarily  a  condition  precedent  to  the  filing  of  the  bill.  1 
Spen.  Eq.  Jur.  658 ;  1  Pom.  Eq.  Jur.  254-  Under  some  oir- 
cumstauces  a  court  of  equity  would  entertain  a  bill  before  the 
title  had  been  determined  at  law,  to  remove  obstacles  in  the  way 
of  a  trial  of  the  title  in  an  action  at  law,  as  in  LexghUm  v. 
Leighion,  1  P.  Wms.  671.  So,  also,  in  a  suit  in  equity  to  carry 
into  effect  the  trusts  of  a  will  of  real  estate,  the  heir-at  law 
might  be  brought  in  for  the  purpose  of  establishing  the  will.  1 
Spen.  Eq.  Jur.  458  note  g.  But,  at  whatever  period  of  time 
the  trial  of  title  was  had,  it  was  the  settled  doctrine  that  the 
title  must  be  determined  at  law  or  by  an  action,  before  the  court 
would  undertake  to  quiet  the  possession,  unless  the  right  to  such 
a  trial  was  waived.  Butlin  v.  Masters,  2  Phi/.  289,  293,  529; 
Grove  v.  Young,  15  Jur.  810;  2  Story  Eq.  Jur.  §§  1445,  1446, 

1447. 

In  one  particular  the  act  entitled  "  An  act  to  compel  the 
determination  of  claims  to  real  estate  iu  certain  cases,  and  to 
quiet  the  title  to  the  same,"  enlarged  the  jurisdiction  of  the  court 
of  chancery  in  this  respect.  It  gives  a  party,  who  is  in  peaceable 
possession  of  lands  where  his  title  is  disputed,  a  right  to  come 
into  chancery  to  settle  the  title  in  advance  of  a  determination  of 
the  title  at  law,  where  no  suit  to  enforce  or  test  the  validity  of 


10  Stew.]  JUNE  TERM,  1 883.  273 

Camden  and  Atlantic  R.  R.  Co.  v.  Elkint. 

the  title  is  pending.  Rev.  p.  1189  §  1.  Whether  this  statute 
necessarily  requires  the  construction  that  a  defendant  brought 
into  the  court  of  chancery  under  its  provisions  shall  be  denied 
the  right  to  an  action  at  law,  and  be  put  to  an  issue,  and  whether 
the  legislature  can  constitutionally  deprive  a  party  of  the  right 
to  submit  his  title  to  a  trial  by-an  action  at  law — the  advantage 
of  which  will  be  apparent  by  a  comparison  of  Tatham  v.  Wright, 
in  equity,  2  Ruse.  &  Myl.  1,  with  the  result  of  an  action  at  law 
u|H>n  the  same  will,  in  Tatham  v.  Wright,  1  A.  &  E.  3>  7  Id. 
SIS,  6  Of.  &  F.  670 — need  not  now  be  considered ;  for  the  right 
to  an  action  at  law,  and  to  even  an  issue,  may  be  waived.  £ 
Story  Eq.  Jur.  §§  144&,  H46.  An  neir-at  law  is  entitled  to  an 
action  at  law  or  an  issue  devisavit  vel  non,  at  his  option.  Grove 
v.  Young,  15  Jur  810.  If  he  elects  to  have  an  action  at  law, 
the  proceedings  at  the  trial  are  subject  to  review  in  the  law 
court,  and  the  proceedings  in  the  equity  court  are  determined  by 
the  result  of  the  action.  Banks  v.  Ooodfetlow,  L.  R.  (11  Eq.) 
472,  L.  R.  (5  Q.  B.)  5Ifi.  If  he  accepts  an  issue,  the  conduct 
of  the  trial  and  the  propriety  of  the  verdict  are  reviewable  in 
the  equity  court,  and  in  that  court  alone.  Tatham  v.  Wright,  8 
Russ.  &  Myl  1. 

The  several  orders  obtained  and  consented  to  by  the  parties 
respectively,  as  steps  toward  the  trial  of  the  contested  issue  of 
title,  constitute  a  waiver  witn  respect  to  the  mode  of  trial 
proposed. 

The  order  appealed  from  should  be  affirmed. 

Decree  unanimously  affirmed. 


The  Camden  and  Atlantic  R.  R.  Co.,  appellants, 

v. 
William  L.  Elktns,  respondent. 

I.  Appeal  from  an  interlocutory  order  for  an  injunction  forbidding  director* 
at  s  corporation  from  hindering  a  new  election  of  directors,  dismissed,  the 
appeal  haying  been  taken  after  the  day  for  election  had  paired,  and  the  ap- 


274        COURT  OF  ERRORS  AND  APPEAIA  [37  Ko, 

Camden  and  Atlantic  B.  R.  Co.  v.  Elkins 

pallants  having  adequate  relief  by  summary  proceedings  in  the  supreme  court 
to  set  aside  the  election  if  illegal. 

2.  Directors  of  a  corporation  who  are  in  office  cannot  dispute  the  right  of  a 
stockholder  to  have  a  new  election  of  directors  held  in  accordance  with  the 
by-laws,  on  the  ground  that  the  stockholder  bought  his  stock  with  the  monej 
of  rival  companies,  and  intends  to  use  his  legal  rights  as  the  holder  of  a  ma- 
jority of  the  capital  stock  for  purposes  detrimental  to  the  interests  of  the  cor- 
poration, and  that  the  proposed  election  of  directors  is  a  step  towards  the  illegal 
control  of  the  property  and  the  business  of  the  corporation. 


On  appeal  from  a  decree  advised  by  Vice-Chancellor  Van 
Fleet,  whose  opinion  is  reported  in  Elkins  v.  Camden  and  At- 
lantic R.  R.  Co.,  9  Stew.  Eq.  467. 

Mr.  Barker  Qummere,  for  appellants. 

Mr.  8.  H.  Qrey,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J. 

The  complainant's  bill  is  purely  an  injunction  bill. 

The  charter  of  the  corporation  provides  for  annual  meetings 
of  the  stockholders  for  the  election  of  directors.  For  some  yean 
it  had  been  usual  to  hold  elections  for  directors  on  the  fourth 
Thursday  in  October.  By  a  by-law,  which  was  adopted  by  the 
directors  July  21st,  1881,  and  was  conformed  to  by  the  stock- 
holders, the  time  for  holding  elections  was  changed  to  the  fourth 
Thursday  in  February.  The  defendants  were  elected  directors 
at  an  election  held  on  the  fourth  Thursday  in  February,  18824 
and  for  the  term  of  one  year.  On  the  19th  of  October,  1882, 
these  directors,  by  a  resolution,  undertook  to  amend  the  by-law 
so  as  to  change  the  time  of  the  annual  election,  and  to  make  it 
come  on  the  fourth  Thursday  in  October. 

The  day  for  the  next  election  of  directors,  as  designated  by 
the  by-law  in  force  when  the  resolution  of  October  19th  was 
adopted,  would  have  been  the  22d  of  February,  1883.  Th* 
effect  of  this  resolution,  if  valid,  would  be  to  postpone  the  next 
ensuing  election  of  directors  until  the  fourth  Thursday  in  October, 
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1883,  and  thus  extend  the  term  of  office  of  these  directors  beyond 
the  year  for  which  they  were  elected.  The  bill  was  filed  November 
16th,  1882.  It  prayed  an  injunction  to  restrain  the  directors 
from  making  any  change  in  the  by-laws,  and  forbidding  the 
postponement  of  the  election  for  directors.  On  the  bill,  answer 
and  affidavits,  and  a  heariug  upon  a  rule  to  show  cause,  an  order 
was  signed  by  the  chancellor,  February  9th,  1883,  that  an  in- 
junction should  issue  restraining  the  directors  from  doing  any- 
thing that  would  defeat  or  prevent  a  meeting  of  the  stockholders 
being  held  for  the  election  of  directors  on  the  22d  of  February 
next  ensuing.  The  petition  of  appeal  was  filed  March  23d, 
1883. 

The  injunction  order  appealed  from  simply  restrained  inter- 
ference with  an  election  proposed  to  be  held  on  the  22d  of  Feb- 
ruary. That  day  had  passed  when  the  appeal  was  taken,  and 
the  injunction  had  then  accomplished  its  whole  purpose.  A  re- 
versal of  the  order  at  this  time  would  be  a  nugatory  act,  and  no 
useful  end  would  be  accomplished  by  retaining  the  appeal ;  for, 
if  the  resolution  of  the  directors  changing  the  time  of  the  election 
was  valid,  the  appellants  have  adequate  relief  by  summary  pro- 
ceedings in  the  supreme  court  to  set  aside  any  new  election  of 
directors  that  may  have  been  held  under  the  protection  of  this 
injunction.  Rev.  p.  184  §  44$  In  re  &•  Lawrence  Steamboat 
Cb.,  16  Vr.  529.  Under  such  circumstances  the  appeal  should 
be  dismissed.  Trustees  of  Huntington  v.  NiooU%  S  Johns.  666; 
Terhune  v.  Midland  R.  R.  Co.,  9  Stew.  Eq.  318. 

The  appellants  urge  the  retention  of  the  appeal  on  the  grouud 
that  the  complainant  is  not  a  bona  fide  holder  of  stock  of  the  cor- 
poration. They  insist  that  he  became  the  purchaser  of  the  stock 
he  holds  with  the  money  of  rival  companies,  and  that  he  holds  it 
in  the  interest  of  those  companies,  and  contemplates  the  use  of  it 
for  the  purpose  of  controlling  the  business  of  the  corporation  for 
the  advantage  of  those  other  companies.  They  insist  that  there- 
fore he  has  no  standing  in  a  court  of  equity  to  seek  its  aid  in  ac- 
complishing his  purposes. 

The  complainant  appears,  on  the  company's  books,  to  be  the 
owner  of  thirteen  hundred  and  fifty  shares  of  its  capital  stock, 
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being  more  than  a  majority  of  its  entire  capital  stock,  and  the 
stock  he  holds  was  regularly  issued  by  the  company  and  was 
regularly  transferred  to  the  complainant  on  the  company's  books. 
The  statute  makes  the  stock  of  a  corporation  personal  property, 
and  transferable  on  the  books  of  the  corporation.  It  vests  in  the 
stockholders  the  right  to  elect  directors,  who  shall  manage  the 
business  of  the  corporation  for  them.  It  secures  to  each  stock- 
holder the  right  to  one  vote,  at  every  election  of  directors,  for 
each  share  of  the  capital  stock  of  the  company  held  by  him,  and 
makes  the  books  of  the  corporation  plenary  and  conclusive  evi- 
dence of  the  ownership  of  stock  and  of  the  right  to  vote  in  virtue 
of  such  ownership.  The  right  to  hold  elections  for  the  directors 
of  a  corporation,  and  to  vote  at  such  elections,  is  a  right  that  is 
inherent  in  the  ownership  of  stock ;  and  a  stockholder  who  ap- 
pears by  the  books  to  be  such  cannot  be  deprived  of  these  rights 
upon  the  allegation  that  he  proposes  to  use  his  legal  rights  for  pur- 
poses which  others  may  think  to  be  detrimental  to  the  interests 
of  the  corporation.  Pender  v.  Liuhington,  L.  R.  (6  Ch.  Din.)  70. 
If  the  complainant,  in  virtue  of  his  ownership  of  a  majority  of 
the  stock,  elected  a  board  of  directors  of  his  own  selection,  and 
they  should  endeavor  to  misuse  the  franchises  of  the  corpora- 
tion, or  improperly  manage  its  affairs  in  the  interest  of  other 
companies,  to  the  prejudice  of  its  stockholders  as  a  class,  the 
remedy  is  by  proceedings  by  the  attorney-general  as  the  repre- 
sentative of  the  public,  or  by  other  stockholders  whose  rights 
may  be  injured  by  the  unlawful  acts  of  the  directors.  The  di- 
rectors who  are  in  office,  and  who  are  the  mere  ministerial  agents 
of  the  corporation,  cannot  dispute  the  right  of  stockholders  to 
obtain  a  new  election  of  directors,  and  prolong  their  own  author- 
ity, on  the  ground  that  the  proposed  election  is  a  step  toward  the 
illegal  and  improper  control  of  the  property  or  the  business  of 
(he  corporation.  When  that  event  occurs,  or  is  impending,  the 
proper  means  to  redress  or  avert  the  wrong  is  in  other  parties  and 
by  other  proceedings. 
The  appeal  should  be  dismissed. 

Appeal  unanimously  < 
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Joseph  C.  Lindsley  et  al.,  appellants, 

v. 

The  First  Christian  Society  in  Camptown,  respondents. 

1.  Testator,  by  his  will,  gave  bis  estate,  real  and  personal,  to  his  wife  for  and 
daring  her  natural  life,  and  after  her  death  to  his  daughter  for  life,  with 
power  to  the  daughter  to  dispose  of  the  same  by  her  last  will  and  testament 
The  daughter  made  her  will  in  due  form  and  died  in  the  lifetime  of  her 
mother. — Held,  that  it  was  a  good  execution  of  the  power  of  appointment 

2.  A  testatrix  may,  by  the  same  clause  in  her  will,  dispose  of  her  own  prop- 
erty and  that  over  which  she  has  simply  the  power  of  appointment. 

3.  The  fund  disposed  of  under  the  power  of  appointment  must  be  paid  by 
the  executors  of  the  testator  to  the  beneficiaries  named  in  the  will  of  the 
daughter  and  not  to  her  executors. 

On  appeal  from  a  decree  advised  by  Vioe-Chanoellor  Van 
Fleet,  whose  conclusions  were  as  follows : 

First.  The  power  given  by  the  will  of  Caleb  H.  Camp,  de- 
ceased, to  his  daughter,  Mary  Ann  Baldwin,  vested  immediately 
on  the  probate  of  his  will,  and  she  had  good  right  to  exercise  it, 
in  the  appointed  method,  at  any  time  thereafter. 

Second.  The  power  was  only  intended  to  be  effectual  against 
that  part  of  the  testator's  estate  which  is  limited  over  to  the  child 
or  children  of  Mary  Ann  Baldwin,  "  in  case  she  shall  die  without 
executing  a  last  will  and  testament,  or  instrument  in  writing  in 
the  nature  thereof; "  which  was,  of  course,  such  part  of  the  corpus 
of  the  personal  estate  as  it  should  not  be  necessary  to  expend  for 
the  convenient  and  comfortable  support  of  Mary  Ann  Baldwin, 
and  the  remainder  in  fee  of  the  real  estate,  after  the  termination 
of  two  life  estates,  one  vested,  and  the  other  contingent  on  the 
taker's  surviving  her  mother. 

Third.  Under  the  codicil  to  the  will  of  Caleb  H.  Camp,  Mary 
Ann  Baldwin  took  the  proceeds  of  the  sale  of  the  real  estate,  in 
case  it  was  conveyed  pursuant  to  the  testator's  direction,  abeo- 
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lately,  subject,  of  course,  to  her  mother's  right  to  the  interest  foi 
life. 

Fourth.  Mary  Ann  Baldwin,  by  the  codicil  to  her  will,  exer- 
cised both  her  power  of  appointment  and  her  power  of  testa- 
mentary disposition;  in  other  words,  she  disposed  of  both  the 
property  which  she  held  in  her  own  right  as  well  as  that  over 
which  she  had  a  power  of  appointment.  The  doctrine  is  settled, 
that  a  testator  may,  by  the  same  clause  of  his  will,  exercise  both 
his  power  of  appointment  and  his  right  of  testamentary  disposi- 
tion— he  may  by  the  same  clause  dispose  of  both  his  own  prop* 
erty  and  that  over  which  he  has  simply  a  power  of  appointment. 
Elliott  v.  Elliott,  15  Sim.  321;  Ferrier  v.  Jay,  L.  R.  (10  Eq., 
\60  ;  In  re  TeapJs  Trusts,  L.  R.  (16  Eq.)  £4$. 

It  has  also  been  held  that  where  a  testator  intends  to  execute 
4  power,  which  he  supposes  he  holds,  and  so  declares  by  his  will, 
but  it  turns  out  that  he  does  not  possess  the  power,  or  that  no 
such  power  exists,  yet  if  it  appears  that  the  fund  which  he  at- 
tempted to  dispose  of,  by  the  exercise  of  the  power,  is  his,  his 
will  will  pass  it.  1  Wms.  on  Exrs.  (6th  Am.  ed.)  106,  citing 
SouthaU  v.  Jones,  1  Sw.  &  Tr.  298. 

The  intention  of  the  testator  in  such  cases,  as  in  all  other  tes- 
tamentary matters,  is  the  law  by  which  the  judgment  of  the 
court  must  be  goverred.  The  language  in  which  the  testatrix 
has  expressed  her  purposes,  leaves  no  doubt  whatever  in  my 
mind  that  she  intended,  by  the  codicil,  to  dispose  of  the  whole  of 
her  father's  estate,  including  both  that  which  she  owned  in  her 
own  right,  as  well  as  that  over  which  she  had  a  power  of  ap- 
pointment. 

Fifth.  The  defendants,  the  First  Christian  Society  of  Camp- 
town,  are  a  de  facto  corporation,  and  as  such  are  entitled,  in  this 
court,  to  full  recognition  and  protection.  If  they  are  not  a  cor 
poration  de  jure,  the  parties  interested  in  having  that  fact  ad- 
judged must  seek  their  remedy  elsewhere.  National  Docks  Rail- 
way Co.  v.  Central  Railroad  Co.  of  New  Jersey,  6  Slew.  Eq.  766. 

Sixth.  The  misnomer  of  the  defendants  will  not  defeat  the  be- 
quest made  to  them.  Smith's  Ear.  v.  Presbyterian  Church  of 
Bloomsbury,  11  C.  E.  Or.  132. 


10  Stew.]  JUNE  TERM,  1883.  279 

Lindsley  v.  First  Christian  Society  in  Camptown. 

Seventh.  The  executors  of  the  appointee  are  the  proper  persons 
to  execute  the  appointment.  Ojwx  v.  Foster,  1  Johns.  &  H.  SO  ; 
Ferrier  v.  Jay,  L.  R.  (10  Eq.)  550. 

The  complainant  will  be  directed  to  pay  and  deliver  the  estate 
in  his  hands  to  the  executor  of  Mary  A.  Baldwin,  deceased. 

Mr.  John  Whitehead,  for  appellants. 

Mr.  E.  C.  Harris,  for  society. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckbl,  J. 

Caleb  H.  Camp,  by  his  last  will  and  testament,  admitted  to 
probate  in  Essex  county  on  the  19th  of  March,  1872,  among 
other  things,  devised  and  bequeathed  as  follows : 

"  I  also  give  and  bequeath  to  my  said  wife  (Experience  Camp)  the  use  of 
my  house  and  lot,  and  all  other  real  estate  of  which  I  may  die  seized,  and  the 
interest  and  income  of  all  the  residue  of  my  personal  estate  for  and  during 
her  natural  life,  or  so  long  as  she  remains  my  widow. 

"  Upon  the  death  or  marriage  of  my  wife  I  give  and  bequeath  to  my  daugh- 
ter, Mary  Ann  Baldwin,  wife  of  Harris  M.  Baldwin,  the  use  of  all  my  real  es- 
tate aforesaid,  and  the  interest  and  income  of  all  the  residue  of  my  personal 
estate  aforesaid,  to  use,  occupy  and  possess  the  said  real  estate,  or  to  receive 
the  rents  and  profits  thereof,  and  the  interest  and  income  of  said  personal  es- 
tate for  her  own  use,  and  upon  her  own  receipts  and  subject  to  her  own  con- 
trol during  her  life;  I  do  further  hereby  authorize  and  empower  my  said 
daughter  absolutely  to  dispose  of  all  the  said  real  and  personal  estate  that  may 
remain  at  the  time  of  her  death,  by  her  last  will  and  testament  or  an  instru- 
ment in  writing  in  the  nature  thereof,  signed  in  the  presence  of  two  witnesses, 
and  in  case  she  shall  die  without  executing  such  will  or  instrument  in  writing 
in  the  nature  thereof,  then  I  do  give  and  bequeath  the  said  real  and  personal 
estate  to  the  child  or  children  of  my  said  daughter,  if  any  she  shall  have,  their 
heirs  and  assigns,  and  in  case  she  shall  have  no  child  or  children,  then  I  give 
and  bequeath  the  same  to  my  own  right  heirs  and  next  of  kin,  to  be  divided 
and  distributed  according  to  the  laws  of  this  slate." 

Mary  Ann  Baldwin  died  in  June,  1881,  having,  by  her  last 
will  and  testament,  executed  in  due  form,  exercised  the  power  of 
appointment  conferred  upon  her  by  her  father's  will. 
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Her  mother,  Experience  Camp,  who  survived  her,  died  in 
April,  1882. 

The  first  question  in  the  cause  is,  whether  the  power  of  ap- 
pointment given  to  Mary  A.  Baldwin  by  the  will  of  her  father, 
vested  immediately  on  the  probate  of  his  will,  so  that  she  could 
make  a  valid  exercise  of  it  before  her  mother's  death. 

In  Countess  of  Sutherland  v.  Northmore,  1  Dick.  56,  where  a 
feme  covert  had  power,  under  a  marriage  settlement,  to  create  a 
term  and  raise  money  after  the  death  of  her  husband,  and 
being  in  distress  executed  that  power  in  the  lifetime  of  her  hus- 
band, it  was  held  that  the  power  was  well  executed  and  effective 
at  his  death. 

In  Dolby  v.  Pullen,  2  Bing.  144,  the  testator  devised  estates  to 
trustees  for  the  use  of  his  daughter  for  life,  remainder  to  the  nee 
of  her  son  in  fee,  but  in  case  he  should  die  without  issue  in  the 
lifetime  of  the  daughter,  and  there  should  be  no  other  issue  of 
her  body  then  living,  then  to  the  use  of  suoh  persons  as  she 
should,  by  deed  or  will,  appoint;  andtjiere  being  no  other  issue, 
the  mother  and  son  executed  an  appointment  and  conveyance  in 
fee.  The  power  of  appointment  was  held  to  be  well  executed  by 
the  mother  in  the  lifetime  of  the  son. 

In  Wandesforde  v.  Oarriok,  L.  R.  (6  Irish  Eg.)  J86,  the  rale 
was  declared  to  be,  that  where  a  power  is  given  to  a  designated 
person,  to  be  executed  upon  a  contingency,  it  may  be  executed 
before  the  happening  of  the  contingency,  and  it  will  be  valid  on 
the  subsequent  happening  of  the  event  The  two  cases  above 
referred  to  were  cited  in  support  of  the  doctrine. 

Ashford  v.  Cbfe,  7  Sim.  6£1,  is  to  the  same  effect.  There 
the  testator  gave  a  fund  to  trustees  for  bis  sister  for  life,  and  after 
lier  death  in  trust  to  transfer  it  to  his  niece,  her  executors  Ac., 
in  case  she  should  be  then  unmarried ;  but  in  case  she  should  be 
then  married,  in  trust  to  transfer  the  same  to  such  persons  as  she, 
whether  sole  or  married,  should  by  deed  or  will  appoint,  and  in 
default  of  appointment,  in  trust  to  pay  the  dividends  to  her  for 
her  separate  use  for  life,  and  subject  to  the  trusts  aforesaid  ;  the 
capital  to  be  in  trust  for  her,  her  executors  &a  The  niece  mar- 
ried after  the  testator's  death  and,  during  her  coverture  and  in 
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the  lifetime  of  the  testator's  sister,  made  a  will  purporting  to  be 
an  execution  of  the  power  given  to  her  by  the  testator,  and  died 
before  the  life  tenant. — Held,  that  the  will  was  a  good  exercise 
of  the  |)ower. 

In  Doe  v.  Tomkin&oii,  2  M.  &  8.  165,  the  exercise  ot  the 
power  by  one  sister  in  the  lifetime  of  the  other  was  held  to  be 
invalid,  where  the  devise  was  to  sisters  and  survivor,  for  life, 
with  )K>wer  to  survivor  to  devise. 

Lord  Ellenborough  distinguished  the  case  from  Sutherland  v. 
Northmore,  in  that  the  power  there  was  given  to  a  designated 
person  to  be  executed  upon  a  contingency ;  here  the  power  was 
given  to  a  contingent  person,  it  being  uncertain  which  sister 
would  survive  the  other. 

The  rule  is  correctly  stated  in  these  cases,  and  it  must  be  held 
that  Mary  A.  Baldwin  could  well  exercise  the  power  in  the  life- 
time of  her  mother. 

There  is  nothing  in  the  testator's  will  to  indicate  an  intention 
to  engraft  a  limitation  upon  the  power  that  it  shall  be  contingent 
upon  the  survival  of  Mary.  The  gift  over  is  made  only  in  tire 
event  that  she  fails  to  exercise  the  |>ower  in  her  lifetime,  and  not 
upon  the  contingency  that. she  shall  survive  her  mother.  The 
testator's  intention  clearly  was  that  his  daughter  should  have  the 
absolute  power  of  disposition  of  his  estate  subject  only  to  the 
provision  for  his  wife;  that  she  should  at  least  so  far  enjoy  it  as 
to  be  permitted  to  make  a  testamentary  disposition  of  it. 

Caleb  H.  Camp,  by  a  codicil  to  his  last  will  and  testament,  also 
duly  proved,  directed  that,  in  case  his  wife  and  his  said  daughter, 
Mary  Ann  Baldwin,  should  agree  thereto  in  writing,  his  execu- 
tors should  sell  and  convey  all  his  real  estate  in  fee  and  invest 
the  proceeds  safely,  and  pay  over  the  interest  and  income  thereof 
to  his  wife  for  and  during  her  natural  life  or  so  long  as  she  re- 
roaimtl  his  widow,  and  upon  the  death  or  remarriage  of  his  said 
wife  he  gave  the  proceeds  of  said  real  estate  to  his  daughter 
Mary  Ann,  to  her  own  use  and  subject  to  her  own  control. 

Under  the  authority  of  this  codicil  certain  real  estate  of  which 
Caleb  H.  Camp  died  seized  was  sold  and  conveyed  in  fee  in 
May,  1872,  and  the  proceeds  thereof  duly  invested. 
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It  is  the  well -settled  rule  that  where  a  person  bequeaths  a 
sum  of  money  or  other  personal  estate  to  one  for  life,  and  after 
his  decease  to  another,  the  interest  of  the  second  legatee  is 
vested ;  and  his  personal  representatives  will  be  entitled  to  the 
property  though  he  dies  in  the  lifetime  of  the  person  to  whom 
the  property  is  bequeathed  for  life.  ~2  Wms.  on  Soars.  1064;  * 
Fearne  on  Remainders  662  (note)  /  Fairly  v.  Kline,  2  Penn.  822 } 
1*755]. 

Under  this  codicil,  therefore,  Mary  Ann  Baldwin  had  a  vested 
estate  in  the  proceeds  of  the  sale  of  these  lands  subject  to  her 
mother's  right  to  the  interest  for  life. 

By  a  codicil  to  her  last  will  and  testament,  dated  June  16th, 
1881,  she  provides  as  follows: 

"In  pursuance  of  the  power  and  authority  given  to  me,  in  and  by  the  last 
will  of  my  father,  Oaleb  H.  Gamp,  to  dispose  absolutely  of  all  the  property, 
real  and  personal,  which  I  am  entitled  to  use  after  the  death  of  my  mother, 
and  whereof  my  mother,  Experience  Camp,  now  has  the  use,  I  do  hereby,  by 
this  codicil  to  my  last  will,  dispose  of  in  manner  following :  I  give  and  be- 
queath unto  my  said  cousin,  Emma  Davey,  wife  of  Joseph  Davey,  the  sum  of 
$500,  and  to  my  cousin,  Ann  Camp,  the  sum  of  $500,  said  sums  to  be  paid  out 
of  the  said  property  in  and  by  my  father's  said  will  given  to  my  mother  to 
use  during  her  life,  and  to  me  to  use  after  her  death,  and  to  dispose  of  by  my 
will.  All  the  rest  and  residue  of  the  said  property  so  bequeathed  and  devised 
as  aforesaid,  by  my  father's  will,  I  give,  devise  and  bequeath  to  the  trustees 
of  the  First  Christian  Church  of  Irvington."  [Now  known  by  the  name  of 
the  First  Christian  Society  in  Camptown]. 

By  this  language  she  exercised  not  only  the  power  of  appoint- 
ment under  her  father's  will,  but  also  her  own  power  of  testa- 
mentary disposition.  She  passed  the  property  which  she  held  in 
her  own  right  under  the  codicil  to  her  father's  will,  as  well  as 
that  over  which  she  had  the  power  of  ap|>ointrnent.  The  lan- 
guage of  the  codicil  to  her  will  is : 

"All  the  rest  and  residue  of  the  said  property  so  bequeathed  and  devised  as 
aforesaid  by  my  father's  will."  [Which  embraces  everything  of  which  het 
mother  had  the  use  for  life]. 

A  testator  may,  by  the  same  clause,  dispose  of  his  own  property 
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and  that  over  which  he  has  simply  the  power  of  appointment. 
Elliott  v.  Elliott,  15  Sim.  821;  Feirier  v.  Jay,  L.  R.  (10  Eq.) 
660;  In  re  TeapJs  Trusts,  L.  R.  {16  Eq.)  £4$. 

The  only  remaining  question  is  whether  the  executors  of 
Mary  A.  Baldwin,  the  appointee  under  Caleb  H.  Camp's  will, 
or  the  administrator  de  bonis  non  of  Caleb  H.  Camp,  shall 
execute  the  appointment  made  by  Mary  A.  Baldwin. 

The  fund  which  Mary  Ann  Baldwin  disposed  of  under  the 
power  of  appointment  contained  in  her  father's  will  is  properly 
in  the  hands  of  his  administrator  de  bonis  non,  and  can,  in  pur- 
suance of  his  will,  be  paid  only  to  such  person  or  persona -as  the 
said  Mary  Ann  shall  appoint.  By  her  will  she  has  not  appointed 
her  executors  to  receive  and  disburse  this  fund,  but  has  be- 
queathed it  to  certain  specified  persons — that  is  to  say,  to  Emma 
Davey  and  Ann  Camp — each  the  sum  of  $500  and  the  balance 
to  the  respondent,  to  whom  it  is  the  duty  of  Caleb  H.  Camp's 
personal  representative  to  pay  it,  and  thereby  to  execute  the  ap- 
jx>intment. 

The  cases  relied  upon  to  maintain  the  right  of  Mary  A.  Bald- 
twin's  executors  to  receive  this  fund  are  not  in  point. 

In  Cowx  v.  Foster,  1  Johns.  &  H.  SO,  the  fund  was  directed 
to  be  paid  to  the  trustees,  to  whom  the  person  who  had  the  right 
to  exercise  the  power  expressly  gave  it. 

So  in  Ferrier  v.  Jay,  L.  R.  (10  Eq.)  660,  a  daughter  who, 
by  her  father's  will,  had  a  power  of  appointment,  gave  her 
portion  to  trustees  for  certain  objects  in  her  will  specified,  and 
the  vice  chancellor  properly  directed  that  the  fund  should  be 
|mid  to  the  trustees  under  the  daughter's  will. 

If  Mary  Ann  Baldwin  had  in  her  will  appointed  trustees  to 
receive  the  fund  and  distribute  it  among  specified  objects,  they 
would  have  been  entitled  to  receive  and  dispose  of  it. 

The  proceeds  of  the  sale  of  the  real  estate,  which  vested  abso- 
lutely in  Mary  A.  Baldwin  under  the  codicil  to  the  will  of  her 
father,  pass,  by  her  will,  into  the  hands  of  her  executors.  The 
fund  which  she  disposes  of  under  the  power  must  be  paid  by 
the  personal  representative  of  Caleb  H.  Camp  to  the  beneficia- 
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rie8  named  in  her  codicil,  and  not  to  her  executors.  In  this 
respect  the  deeree  below  must  be  modified ;  in  all  other  respects 
it  should  be  affirmed. 

Decree  unanimouely  affirmed. 


Margaretta  E.  Cooper,  appellant, 

v. 
Augustus  Louanstein,  respondent 

1.  In  1867,  appellant's  grantor,  Cooper,  and  ihe  respondent  were  the  ( 
of  adjoining  town  lots.  Cooper's  lot  was  unimproved.  On  respondent's  lot, 
and  built  up  to  the  division  line,  stood  a  dwelling  about  eleven  feet  bick  from 
the  street.  In  1870,  Cooper  discovered  that  the  eaves  of  respondent's  house,  in 
consequence  of  alterations,  projected  over  the  division  line  about  a  foot,  and 
thereupon  respondent,  after  negotiating,  purchased,  and  Cooper  conveyed  to 
him,  the  strip  one  foot  wide,  by  a  deed  which  contained  this  clause:  "This 
deed  is  made  and  accepted  upon  this  express  condition  and  reservation  that 
the  said  William  J.  Cooper  and  his  heirs  or  whosoever  may  at  any  time  here- 
after own  the  adjoining  land  of  said  Cooper,  shall  have  (he  full  right,  liberty 
and  privilege  of  building  up  to  the  line  of  the  lot  hereby  conveyed,  and  of 
having  and-enjoying  two  windows,  one  on  the  first  story  and  one  on  the  second 
story  in  the  side  of  such  bnilding  us  he  or  they  may  put  up,  looking  out  ou  said 
!->(,  which  windows  sliall  not  be  hindered  or  obstructed  in  any  way  by  said  Lovan- 
Win  or  his  heirs  or  assigns  to  any  other  or  greater  extent  than  sueh  windows  if  now 
creel*',  could  be  obstructed  by  the  house  of  said  Louanstein  at  present  standing  on  kit 
said  lot"  During  the  same  year  (1870),  Cooper  erected  a  store  and  dwelling 
extending  to  the  street  in  front  of  his  lot  and  to  the  new  division  line  on  the 
side,  placing  in  that  side  two  windows  overlooking  respondent's  front  yard. 
In  1880,  Cooper  conveyed  his  lot  to  his  wife,  the  appellant.  In  1882,  the  re- 
spondent began  an  addition  to  his  house,  extending  to  the  front  line  of  his  lot 
and  to  the  old  division  6ide  line,  and  of  a  height  sufficient  to  obstruct  the  view 
from  appellant's  side  windows.  On  a  bill  to  enjoin  such  obstruction — Hstd\ 
that  the  above- recited  stipulation  in  the  deed  did  not  entitle  appellant  to  have 
the  whole  of  respondent's  front  yard,  as  it  existed  in  1870,  unobstructed  by 
buildings  for  the  benefit  of  her  side  windows,  but  only  the  strip  of  land  one 
foot  in  width,  conveyed  by  said  deed. 

2.  A  deed  not  executed  by  the  grantee,  but  accepted  by  him,  containing  • 
grant  of  au  easement  in  lands  of  the  grantee,  such  lands  not  being  passed  to  hiss 
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by  the  conveyance,  is  not  to  be  regarded,  with  respect  to  the  grant  of  such  ease- 
ment, as  the  deed  of  the  grantee.    Per  Beasley,  C.  J. 

3.  A  grantor  may,  by  a  clause  of  reservation  in  his  deed  of  conveyance,  ob- 
tain an  easement,  or  a  right  in  the  nature  of  an  easement,  in  other  lands  of  the 
grantee  as  well  as  in  the  lands  conveyed.  A  stipulation  to  that  effect  in  a 
deed  accepted  by  the  grantee,  if  not  technically  the  covenant  of  the  grantee,  is 
nevertheless  a  contract  in  writing  which  cannot  be  varied  by  parol  evidence, 
and  a  court  of  equity  will  give  effect  to  such  a  contract,  and  protect  the  grantor 
in  the  enjoyment  of  the  right  so  stipulated  for.    Per  Depus,  J. 


On  appeal  from  a  decree  advised  by  Joseph  F.  Randolph! 
Esq.,  special  master. 

Mr.  Henry  C.  Pitney,  for  appellant. 

The  learned  special  master  was  of  the  opinion,  (1)  that  the 
restrictive  clause,  by  its  true  construction,  did  apply  to  the  whole 
of  defendant's  lot  and  was  not  confined  to  the  one- foot  strip ;  (2) 
that  the  grantor  did  and  the  defendant  did  not  so  understand  it 
Tvhen  he  accepted  the  deed,  and  that  consequently  neither  com- 
plainant nor  defendant  was  entitled  to*  affirmative  relief. 

Note. — A  covenant  or  stipulation  inserted  in  a  deed-poll  binds  the  grantee, 
his  heirs  and  assigns,  where  such  stipulation  directly  relates  to  the  premises 
conveyed.  Stines  v.  Dorman,  25  Ohio  St.  580;  Clark  v.  Martin,  49  Pa.  St.  289; 
Seymour  v.  McDonald,  4  Sandf.  Ch.  502;  Atlantic  Dock  Co.  v.  Leavitt,  50  Barb. 
135,  54  N.  T.  85;  Anonymous,  2  Abb.  N.  C.  56;  Ktmpton  v.  Walker,  9  Vt.  191; 
and  also  where  it  relates  to  the  premises  conveyed  and  the  adjoining  premises, 
as  a  fence,  Kellogg  v.  Robinson,  6  Vt.  276;  Burbank  v.  PUlsbury,  48  N.  H.  475; 
Harriman  v.  Park,  55  N.  H.  471 ;  Newell  v.  Hill,  2.  Mete  (Mass.)  180;  Bnm 
son  v.  Coffin,  108  Mass.  175,  118  Id.  156;  Blain  v.  Taylor,  19  Abb.  Pr.  228; 
EadeU  v.  Sinclair,  76  Ind.  488;  Easter  v.  Little  Miami  R.  R.  Co.,  14  Ohio  St. 
48;  Boyle  v.  Tamlyn,  6  B.  &  C.  829;  Walsh  v.  Barton,  24  Ohio  St.  28;  Duffy 
v.  N.  Y.  &  H.  R.  R.  Cb.,  2  HUt.  496;  but  see  Emerson  v.  Simpson,  48  N.  H. 
475 ;  Parish  v.  Whitney,  8  Gray  516 £  or  party-Wall,  Maine  v.  Cumston,  98 
Mast.  317;  Burlock  v.  Peck,  2  Duer  90;  but  see  Scott  v.  McMillan,  76  N.  Y. 
141;  Block  v.  lsham,  28  lnd.  87. 

Unless  building  restrictions  Ac.  appear  to  have  been  inserted  for  the  benefit 
of  adjacent  lands,  they  are  merely  personal,  and  do  not  run  with  the  land, 
Skinner  v.  Shepard,  130  Mass.  180;  Pierce  v.  Keator,  9  Hun 532,  70N.  Y.  419; 
Ooddard  on  Eos.  {Bennett  ed.)  867,  note;  Wagner  v.  Hanna,  38  Col.  Ill ; 
KeaU*  v.  Lyon,  L.  R  (4  Ch.  App.)  218;  Renals  v.  Cbwlishaw,  L.  R  (9  Ck. 
Dm.)  126,  (11  Ch.  Dw.  866);  Thurston  v.  Minke,  32  Md.  487;  see  Pttk  v. 
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I.  The  restrictive  clause  is  capable  of  bat  one  construction. 
The  windows  to  be  inserted  in  Cooper's  house  "looking  out 

upon  said  lot"  were  "not  to  be  hindered  or  obstructed  in  any  way 
by  said  Louanstein  or  his  heirs  or  assigns  to  any  other  or  greater 
extent  than  such  windows  if  now  erected  could  be  obstructed  by 
the  house  of  said  Louanstein  at  present  standing  on  his  said  lot." 
There  can  be  no  mistake  as  to  what  is  meant  by  "  the  house  of 
said  Louanstein/1  and  there  is  no  dispute  but  that  the  structure 
in  course  of  erection  when  the  bill  was  filed,  and  which  was  en- 
joined by  the  chancellor,  does  obstruct  that  window  to  a  greater 
extent  than  the  house  did.  The  phrase  "  hinder  and  obstruct " 
applied  to  a  window  can  ordinarily  mean  nothing  less  than  a 
cutting  off  or  lessening  the  view  from  the  window  or  the  light 
and  air  coming  to  it.  The  object  and  use  of  a  window  are  view, 
light  and  air.  That  the  parties  used  the  words  hinder  and  ob- 
struct in  that  sense  in  this  conveyance  was  not  and  could  not  be 
disputed. 

II.  This  deed  must  be  held  as  binding  on  defendant,  even  at 
law,  to  the  same  extent  as  if  executed  by  him.  Finley  v.  Simp- 
son, 2  Zab.  311,  and  the  cases  which  have  followed  it 

Qmway,  119  Mass.  546  ;  Herrick  v.  Marshall,  66  Me.  4&5  /  Badger  v.  Boardman, 
16  Gray  559. 

Jn  Athey  v.  McHenry,  6  B.  Mon.  50,  A.  was  the  owner  of  a  honse  adjoining 
on  the  north  a  vacant  lot  thirty  feet  wide  and  two  hundred  feet  deep.  The 
be  use  projected  slightly  over  the  line  of  the  vacant  lot,  and  had  a  door  and 
several  window*  opening  thereon.  M.  had  contracted  to  buy  the  vacant  lot, 
and  also  another  one  beyond  and  adjoining  it,  but  agreed,  through  his  agent, 
hat  the  owner  of  the  thirty  feet  might  sell  ten  feet  thereof  to  A.,  next  to  A.'i 
lot,  on  condition,  as  alleged,  "  that  it  was  to  be  forever  left  open  and  not 
further  built  upon,"  in  order  that  "  it  should  remain  forever  an  open  space 
between  A!s  house  and  the  house  which  M.  was  about  to  build,  to  afford  air  and 
'ight  to  both."  The  deed  was  executed  and  delivered,  but  contained  no  re- 
strictions whatever — a  fact  that  M.  did  not  discover  until  some  time  afterwards. 
M.  built  his  house  adjoining  the  south  line  of  the  ten-feet  strip,  and  A.  after- 
wards built  a  coal-house  on  the  back  part  of  the  strip,  and  also  nailed  up 
hoards  near  and  in  front  of  M.'s  windows  on  the  north  side  of  M.'s  house,  so  at 
io  cover  them  and  exclude  the  light  and  air  therefrom.  M.  filed  a  bill  to  cor- 
rect A.'s  deed  by  inserting  the  above  quoted  stipulation,  and  to  compel  A.  to 
remove  the  coal- house,  and  also  the  boards  which  darkened  the  windows,  and 
to  prevent  any  further  erections  on  said  strip. — Held,  that  the  circumstances 
of  the  transfer  of  the  strip,  the  relative  positions  of  the  parties,  and  their 
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If  the  defendant  bad  executed  it,  its  proper  construction  re- 
sults in  a  grant  of  an  easement  by  defendant  over  his  lot  in 
favor  of  coinplaiuant's  lot.     It  is  not  necessary  to  use  the  word 
"grant"  although  easements  lie  only  in  grant.     A  covenant  or 
agreement  for  the  use  of  a  way  amounts  to  a  grant  of  a  way. 
Goddard  on  Eas.  (Br.mefs  ed.)  108,  and  oases  cited.     Holmes  v. 
Seller,  3  Lev.  305;  Northam  v.  Hurley,  1  E.  &  B.  665;   D.  & 
8.  R.  Co.  v.  Walko,  2  A.  &  E.  (N.  8)  940;  argument  of  Mr. 
Axldison,  950,  and,  in   reply,  948,  opinion,  967 ;   Wickham  v. 
Hawker,  7  M.  &  W.  63;  Pordage  v.  Oo!e,  1  Saund.  320;  Bush 
v.  Coles,  12  Mod.  24, 1  Show.  88 ;  2  Coke  onIM.%374  p.  230 
b,  231  a  ;  Hadson  v.  Coppard,  7  Jur.  (N.  8.)  11,  which  was  the 
case  of  a  conveyance   upon   condition ;  Hubbel  v.    Warren,  8 
-Alien  178  ;  Piatt  on  Covenants  *81  et  seq. ;  2  Pars,  on  Con. 
<Jthed.)610. 

These  citations  support  the  text  of  Mr.  Goddard  (p.  108.) 

"  An  easement  cannot  strictly  be  made  the  subject  either  of 

exception  or  reservation  in  a  deed  of  conveyance  of  land,  for  it 

i©   neither  parcel  of  the  land  granted,  which  circumstance  is 

^requisite  to  enable  a  thing  to  be  excepted,  nor  does  it  issue  out  of 

*»otives  and  acta  before  and  after  the  strip  was  sold,  could  be  inquired  into ; 
^*nd  the  deed  was  ordered  to  be  reformed  so  as  to  contain  a  clause  preventing 
-A.'s  building  on  the  strip  only  as  far  back  as  the  houses  stood,  and  requiring  him 
*:o  remove  th«  beards,  but  not  the  coal-house. 

In  Woodrvfr.  Trenton  Water  Power  Co.,  t  Stock.  489,  a  corporation  stipu- 
lated in  a  deed  of  lands  to  them  for  a  raceway,  that  they  would  erect  and 
•^naintain  a  bridge  across  their  raceway,  and  also  a  landing-place  on  the  Dela- 
ware river  on  other  lands  of  the  grantor,  and  all  necessary  fences,  and  that  the 
grantor  might  use  the  raceway  to  water  his  cattle  and  to  take  ice  therefrom, 
%he  premises  to  revert  in  case  of  breach. — Held,  that  the  covenants  ran  with 
%he  land  and  were  enforceable  by  the  heir  of  the  grantor  against  the  successors 
^>f  the  grantees,  but  that  equity  could  not  compel  specific  performance  because 
^ie  complainant  could,  by  tl>e  terras  of  the  deed,  enforce  the  forfeiture  of  the 
estate  at  pleasure.    See  Ryan  v.  Lockhart,  1  Pug.  {N.  B.)  127. 

In  Cooke  v.  Chilcott,  L.  R.  (5  Ch.  IHv.)  694,  a  purchaser  of  a  piece  of  land, 
^ritb  a  well  or  spring  upon  it,  covenanted  with  the  vendor,  who  retained  land 
adjoining  to  be  disposed  of  for  building  sites,  to  erect  a  pump  and  reservoir, 
"Xnd  to  supply  water  therefrom  to  all  houses  built  on  vendors  other  land. — Held, 
m  covenant  running  with  the  land,  and  enforceable  by  the  purchaser  of  one  of 
original  vendor's  lots  against  the  vendee  of  the  original  purchaser.     [This 
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the  land,  as  it  should  to  render  it  capable  of  being  the  subject  of 
a  reservation.  If,  therefore,  an  easement  be  incorrectly  reserved  to 
a  grantor  of  land  or  excepted  from  the  land  conveyed,  the  reser- 
vation or  exception  operates  as  a  grant  of  a  newly -created  ease- 
ment by  the  grantee  of  the  land  to  the  grantor."  And  this  doe 
trine  has  the  express  approbation  of  the  supreme  court  of  this 
tate,  in  Earle  v.  New  Brunswick,  9  Vr.  47,  61,  52. 

It  is  undeniable  that  the  defendant  might  have  granted  to  Mr. 
Cooper,  by  express  grant,  the  easemeut  in  question  without  any 
conveyance  of  land.  It  is  also  undeniable  that  without  any  con- 
veyance of  land,  the  two  adjoining  owners  could  have  agreed 
that  neither  should  build  on  his  land  beyond  a  certain  line,  or 
have  entered  into  any  other  mutual  arrangement  as  to  the  use  of 
their  several  properties.  Greene  v.  Creighton,  7  R.  I.  1 ;  Wolf 
v.  frost,  4  Sandf  Ch.  72  ;  TaUmadge  v.  East  River  Bank,  2  Due* 
614  ;  Norfleet  v.  Cromwell,  64  N.  C.  1,  70  N.  C.  684.  That  such 
a  clause  may  give  an  easement  in  lands  of  the  grantee  not  con- 
veyed was  distinctly  ruled  in  Arthur  v.  Case,  1  Paige  44~*  1» 
that  case,  General  Schuyler  owning  laud  on  one  side  of  a  river, 
had  granted   to  Nichol,  the  owner  of  the  land  on   the  opposite 

case  was  questioned  in  Haywood  v.  Brunswick  Build.  Soc.t  L.  R.  (8  Q.  B.  D.) 
403.] 

Iu  Danid  v.  Stepney,  L.  R.  {9  Exch.  185,  a  power  of  distress  in  a  demnv  of 
mines  over  '<  any  lands  in  which  there  shall  he,  for  the  time  being,  any  pit?  oi 
openings  by  or  through  which  the  coal  or  culm  by  the  said  deed  demised  shall 
ior  the  time  being,  be  in  course  of  working  by  the  lessees,  their  executors,  ad 
ministrators  and  assigns,  was  held  to  authorize,  as  against  the  assignees  of  ths 
leasees,  with  notice,  a  distress  at  pita  not  included  in  the  demise,  but  referred  to 
in  it,  and  then  worked  by  the  leasees. 

In  OcUt  v.  Tourle,  L.  R.  (4  Ch.  App.)  654,  (he  plaintiff  sold  a  piece  of  land 
to  a  society  which  covenanted  with  him  that  he,  his  heirs  and  assigns,  should 
have  the  exclusive  right  of  supplying  beer  to  any  public  house  erected  on  the 
land,  but  the  plaintiff  entered  into  no  covenant  to  supply  it. — Held,  that  plaintiff 
could  enjoin  the  defendant,  who  had  purchased  part  of  the  land  and  erected  a 
public  house  thereon,  from  supplying  such  public  house  with  his  own  beer. 

In  Luker  v.  Dennis,  L.  R.  [7  Ch.  Div.)  227,  a  brewer  leased  a  public  honst 
to  a  publican,  who,  in  the  lease,  covenanted,  for  himself,  his  representatives 
and  assigns,  to  purchase  from  the  lessor  all  the  beer  consumed  at  that  public 
house,  and  also  at  another  public  house  of  which  the  publican  held  a  lease  under 
vnoiher  landlord. — Held,  that  the  latter  covenant  was  binding,  in  equity,  upoa 
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side,  a  right  to  abut  a  dam  on  Schuyler's  side,  reserving  to  himself 
a  right  to  abut  a  dum  on  NichoPs  side.  Nichol  did  not  execute 
the  deed.  Chancellor  Walworth  (p.  649)  says:  "The  right  to 
butt  dams  on  the  lands  of  the  grantees  on  the  north  bank  of  the 
river  is  not  technically  correct  as  a  reservation,  l>ecause  it  was  no 
part  of  the  thing  granted.  It  must  be  construed  in  the  same 
manner  as  though  the  deed  was  executed  by  the  grantees  and 
this  was  inserted  as  a  covenant  on  their  part/' 

And  on  appeal,  sub  nom.  Owe  v.  Haight,  3  Wend.  632,  where 
the  terms  of  the  grant  and  the  facts  tire  set  out  more  fully,  Suther- 
land, J.,  delivering  the  unanimous  opinion  of  the  court  says  (p. 
635) :  "  The  reservation  can  have  no  effect  as  an  exoeption.  An 
exception  is  something  reserved  by  the  grantor  out  of  that  which 
he  has  before  granted.  It  is  indispensable  to  a  good  exception 
that  the  thing  excepted  should  be  part  of  the  thing  previously 
granted,  and  not  of  any  other  thing."  3  Cruise's  Dig.  tit.  32  ch. 
?  §§  48,  49;  Shep.  Touch  77;  Comyn's  Dig.  tit.  "  Fait,"  E  5,  6y 
7,  8;  Cro.  Eliz.  6  ;  Coke  on  Lit.  47  a,  147,  a.  The  deed  of  Gen- 
eral Schuyler  did  not  convey  or  profess  to  convey  any  part  of  the 

an  assignee  of  the  lease  of  the  second  public  house,  who  had  notice  of  the 
covenant. 

In  Biggar  v.  Allen,  15  Grant's  Oh.  35S,  the  plaintiff  claimed  under  a  grantee 
to  whom  had  been  conveyed  a  lot  bordering  on  a  lane  leading  to  the  grantor's 
dwelling  On  this  lot  the  original  grantee  had  built  a  hotel  with  window* 
looking  out  on  the  lane,  under  the  verbal  assurance  of  the  grantor  that  the  lane 
should  not  be  built  upon  op(K>site  the  adjacent  houses. — Held,  that  plaintiff 
could  enjoin  the  grantor's  widow  from  building  on  the  lane  so  as  to  close  the 
windows  of  his  hotel. 

Id  Rockford  R  R.  Co.  v.  Brckemeier,  72  III.  267,  the  natural  and  proximate 
loss  (such  as  inconvenience  in  shipping  grain)  to  the  grantor  in  a  deed-poll, 
from  the  grantees'  failure  to  comply  with  a  provision  in  the  deed  which  re- 
quired them  to  erect  a  depot  "  upon  the  section  of  land  "  on  which  the  grantor's 
farm  was  situated,  was  held  recoverable,  but  not  speculative  damages. 

In  Morse  v.  Gopeland,  2  Gray  $02,  in  1825,  the  Copelands,  still  owning  other 
adjacent  lands,  conveyed  their  interest  in  a  factory  and  water  privilege  to  the 
Easton  company,  together  with  the  right  to  flow  all  their  (Copelands')  lands 
as  then  flowed  ;  and  the  Easton  company  conveyed  the  same  to  Leach,  through 
whom  the  plaintifl  claims.  In  1831,  Leach  gave  the  Copelands  an  oral  license 
to  erect  a  dam  on  thsir  own  land  to  exclude  the  water  therefrom,  which  thej 
Aid,  and  it  remained  until  1853.    In  1831,  Leach  also  gave  the  Copelands  an 

Id 
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north  shore ;  he  could  not,  therefore!  reserve  a  right  to  build  ■ 
dam  against  it.  But  though  void  as  an  exception,  the  reservation  is 
binding  upon  the  grantees  and  their  assigns,  and  becomes  operative 
either  as  an  implied  covenant  or  by  way  of  estoppel."  "  The  deed 
is  to  be  construed  as  though  the  parties  had  mutually  covenanted 
that  each  should  have  a  right  to  butt  a  dam  upon  the  shore  of 
the  other ;  and,  considered  in  this  point  of  view,  I  see  no  ground 
for  contending  that  it  was  the  intention  of  the  parties  that  the 
grantor  should  have  a  greater  right  in  the  use  of  the  water  than 
the  grantees.11 

This  doctrine  has  the  express  approval  of  Chief-Justice  Shaw 
in  Dyer  v.  8anford,  9  Mete.  395.  That  case  is  precisely  like  the 
one  before  the  court,  except  that  the  reservatTj*  in  favor  of  the 
windows  does  not  contain  any  language  importing  a  right  to 
light  over  the  land  net  conveyed.  At  p.  Ifih  Chief-Justice  Shaw 
says:  "A  case  was  cited  from  New  York,  by  plaintiff's  counsel, 
to  show  that  a  reservation  may  be  made  of  something  not  coming 
out  of  the  estate  granted,  but  from  the  grantee's  own  estate. 
Case  v.  Haight,  3  Wend.  635.  As  a  proper  reservation  or  ex- 
ception, we  think  the  principle  stated  is  correct — that  it  must  be 

oral  license  to  dig  a  ditch  across  his  (Leach's)  lands  (now  owned  by  the  plain- 
tiffs) to  drain  whatever  water  might  accumulate  on  their  land  in  consequence 
of  having  erected  their  dam.  The  ditch  was  dug  and  continued  by  them 
until  1853,  when  the  plaintiff)  gave  the  defendants  (the  present  owners  of  the 
Copelands1  lands  not  conveyed  to  the  Easton  company)  a  written  notice  to  dia- 
wntinue  the  ditch  and  to  remove  the  dam,  and  revoking  the  license  therefor. 
^Ileld,  that  he  could  revoke  the  license  as  to  the  ditch,  even  after  twenty 
rears,  but  not  a»  to  the  dam.  See  Elting  v.  Clinton  Mills  Co.,  S6  Conn.  296; 
Williamson  v.  Yingling,  80  Ind.  379;  Carr  v.  Lowry,  27  Pa.  St.  257 ;  Ooddard 
jn  Kase.  {Rennet' i  ed.)  472  ct  seq. ;  Junction  R   R.  Co.  v.  Sayres,  28  Ind.  SIS. 

In  WoolUcrqft  v.  Norton,  15  Wis.  108 ',  the  owners  of  a  dam  and  several  mill- 
sites,  conveyed  one  of  those  sites  to  Stevens  &  Older,  by  a  deed  covenanting 
that  the  grantees  would  pay  their  ratable  share  of  the  expenses  of  keeping  in 
repair  the  dam  and  raceway  not  on  their  lands. — Held,  binding  on  Stevens  A 
Oldens  grantees.     See  Spensley  v.  Valentine,  34  Wis.  154. 

In  McLean  v.  McKay,  L.  R.  (5  P.  C.)  327,  a  grantor  conveyed  a  tract  of  land 
leaving  a  vacant  lot  belonging  to  the  grantor  between  the  lot  on  which  his 
own  house  stood  and  the  lot  conveyed.  The  deed  contained  a  clause  that,  "by 
the  true  intent  which  was  unanimously  agreed  upon  between  the  parties  [ths 
vacant  lot]  should  never  be  hereafter  sold,  but  left  for  the  common  benefit  of 
both  parties,  their  successors  "  &c.—Hdd,  that  the  grantee's  vendee  could  OOto- 
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something  oat  of  the  estate  granted.    Bat  we  have  no  douU 
that  by  apt  words,  even  in  a  deed-poll,  a  grantor  may  acquire 
some  right  in  the  estate  of  the  grantee.    It  is  not,  however,  strictly 
by  way  of  reservation,  bat  by  way  of  condition  or  implied  cove* 
iant,  even  though  the  term  '  reserving '  or  '  reservation '  is  used. 
If  a  grant  is  made  to  A,  reserving  the  performance  of  a  duty,  to 
wit,  the  payment  of  a  sum  of  money  to  a  third  person,  for  the 
benefit  of  the  grantor,  an  acceptance  of  the  grant  binds  A  to  the 
payment  of  the  money.     Goodwin  v.  Gilbert,  9  Mass.  510.    So 
where  a  demise  is  made  to  A,  reserving  a  rent  in  money  or  in 
service,  it  is  not  strictly  a  reservation  out  of  the  demised  premi- 
ses; but  the  acceptance  of  it  raises  an  implied. obligation  to  pay 
the  money.   So,  we  think  a  grant  may  be  so  made  as  to  create  a  right 
in  the  grantee?*  land  in  favor  of  the  grantor.    For  instance :  suppose 
-A  has  close  No.  2,  lying  between  two  closes,  Nos.  1  and  3,  of  8, 
and  A  grants  to  B  the  right  to  lay  and  maintain  a  drain  from 
«do6e  No.  1,  across  his  close  No.  2,  thence  to  be  continued  through 
his  own  close  No.  3,  to  its  outlet ;  and  A,  in  I) is  grant  to  B,  should 

4>el  the  guardian  of  the  grantor's  heir,  who  represented  the  deceased  grantor, 
so  remove  a  building  erected  by  him  on  the  vacant  lot.  Also,  Brew  v.  Van 
Demon,  6  Heisk.  483;  Phoenix  Ins.  Co.  v.  Continental  Ins.  Co ,  14  Abb.  Pr.  (N. 
3.)  £66;  Gay  v.  Walker,  36  Me.  54;  Fuller  v.  Arms,  45  Vl.  400. 

In  Martin  v.  Drinan,  128  Mass.  515,  an  agreement  by  the  grantee  in  a  deed- 
fx>ll  to  keep  in  repair  a  building  on  adjoining  land  of  the  grantor,  was  held 
-lot  to  be  a  covenant,  and  not  enforceable  by  a  subsequent  grantee  of  the  ad- 
joining land. 

In  Bishop  of  Raphoe  v.  Hawkesworth,  1  Hud,  &  Br.  606,  lands  were  de- 
flrised  to  the  defendant  by  the  bishop  of  R.  on  condition  that  if  the  defendant 
should  grind  grain  grown  on  the  demised  premises,  at  any  mill  save  the  mill 
belonging  to  the  bishop  of  B.  fur  the  time  being,  he  should  pay  to  the  lessor 
and  his  successors  5s.  for  each  barrel  of  grain  so  ground,  as  if  the  same  had 
been  due  for  rent  The  mill  was  not  on  the  demised  lands.— Held,  enforceable 
by  the  bishop  of  R.'s  successor  against  the  lessee,  as  rent.  Also,  Dunbar  v 
Jumper,  t  Yeates  74;  Wadsworth  v.  Smith,  11  Me.  t78  ;  Adams  v.  Morse,  51 
Me.  497;  BartieU  v.  Peaslee,  20  X.  H.  547  ;  Morse  v.  Oarner,  1  Strobh.  514. 

In  Hodge  v.  Boothby,  48  Me.  68,  a  deed  from  A  to  B  reserved  to  C  "  a  right 
to  cross  said  lot,  and  to  take  and  haul  away  stone11  Ate- -Held,  that  B,  by  ac- 
cepting his  deed,  was  precluded  from  questioning  Cs  rights  in  the  premises. 
See  Wiehham  v.  Hawker,  7  M.  &  W.  63;  Ives  v.  Van  Auken,  84  Barb.  566; 
Egsvman  v.  Bgsaman,  H  Hun  480;  Rex/ord  v.  Marquis,  7  Lans.  B49 ;  Ma? 
urd  v.  Maynard,  4  Edw.  Ch.  711—  Bxf. 
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reserve  the  right  to  enter  his  drain,  for  the  benefit  of  his  interme- 
diate close,  with  the  right  and  privilege  of  having  the  waste 
water  therefrom  pass  off  freely  through  the  grantee's  close  No.  3 
forever.  In  effect,  this,  if  accepted,  would  secure  to  the  grantor 
a  right  in  the  grantee's  land  ;  but  we  think  it  would  ensue  by 
way  of  implied  grant  or  covenant,  and  not  strictly  as  a  reserva- 
tion.    It  results  from  the  plain  terms  of  the  contract." 

Randall  v.  Latham,  36  Conn.  43,  was  decided  on  the  same 
principle  and  is  a  direct  authority  for  complainant.  One  Thomas, 
grantor  of  petitioner,  conveyed  land  to  the  defendant,  Latham, 
"  reserving  and  excepting  *  *  *  the  privilege  of  draw- 
ing the  water  from  the  ditch  of  said  Latham's  grist-mill,  *  * 
*  and  the  said  Latham  and  his  successor  are  to  koep  a  spout 
ten  inches  square  *  *  *  at  the  bottom  of  said  ditch, 
to  which  the  said  grantor  shall  at  all  times  have  access  for  the 
purpose  of  drawing  water."  Both  the  ditch  and  the  place  of  the 
spout  were  on  the  land  of  grantee,  who  did  not  execute  the  deed. 
The  petition  was  to  compel  Latham  to  put  in  the  spout.  The 
court  (p.  52)  says :  "  But  the  deed  purports  to  require  the  re- 
spondent to  put  in  the  spout  upon  land  not  conveyed,  and  the 
question  is,  whether  a  court  of  equity  can  compel  him  to  do  it 
under  the  circumstances  of  the  case.  That  the  respondent,  by 
accepting  the  deed  containing  tliis  provision,  thereby  agreed  to  per- 
form  this  duty  there  can  be  vo  doubt.  The  case  of  Hinsdale  v. 
Humphrey,  15  Conn.  431,  is  in  point.  See,  also,  Toumsend  v 
Ward,  27  Conn.  610;  Felch  v.  Taylor,  IS  Pick.  1SS ;  Goodwin 
v.  Gilbert,  9  Mass.  510;  Burnett  v.  Lynch,  5  B  &  C.  589. 
This  duty  was  a  part  of  the  consideration  of  his  deed.  The  re- 
spondent has  received  full  compensation,  and  it  is  difficult  to  see 
why  he  is  uot  bound  to  perform  it." 

Hinsdale  v.  Humphrey,  15  Conn.  431,  decides  that  Finley  v. 
SirnjMon  is  law  in  Connecticut,  hut  that  covenant  will  not  lie 
against  a  party  grantee  who  has  not  in  fact  sealed,  though  the 
grantee  in  such  case  is  liable  in  some  form  or  nature  of  action. 

Tinonsend  v.  Ward,  27  Conn.  610,  affirms  the  familiar  doctrine 
of  the  liability  of  a  grantee  to  pay  a  mortgage  assumed  by  him 
as  a  part  of  the  consideration. 
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Emerson  v.  Mooney,  50  N.  H.  315,  abstracted  and  approved 
in  Wasltb.  on  Ease.  (3ded.)  *22%  is  quite  in  point  in  favor  of  com- 
plainant here. 

A  mere  parol  agreement  for  a  consideration  by  the  defendant 
not  to  build  out  in  front  of  his  house,  acted  upon  by  Cooper  in 
such  a  manner  and  to  such  an  extent  that  he  could  not  be  re- 
stored to  his  formcr%[)Osition,  would  also  be  binding  on  the  de- 
fendant in  equity,  and  it  would  restrain  him  from  violating  it. 
An  executed  license  or  agreement  of  this  character  cannot  be 
revoked  in  equity.  Beriok  v.  Kern,  U  8.  &  R.  £67;  2  Am. 
Jsad.  Cos.  733  and  oases  died;  Banghari  v.  FlummcrfeU,  1} 
Vr.  28,  31,  32,  S3.  It  is  no  part  of  the  doctrine  of  Finley  v. 
Simpson  that  the  covenant  should  relate  to  the  land  conveyed. 
That  case,  and  some  of  those  which  have  followed  it  in  this  state, 
wore  instances  of  mere  personal  covenants.  Golden  v.  Knapp, 
12  Vr  215;  Sparkman  v.  Gove,  15  Vr.  252.  Besides  all  the 
rust*  of  assumption  of  mortgages  in  our  chancery.  The  case  in 
hand  has  all  the  merit  of  the  cases  of  assumption  of  mortgages 
as  a  part  of  the  consideration,  to  which  so  much  weight  was  at- 
tached by  Chief-Justice  Green  at  the  close  of  his  opinion  in  JSn- 
ley  v.  Simpson.  The  covenant  here  in  question  was  a  part  of  the 
consideration  of  the  conveyance. 

III.  Leaving  out  of  view  the  defence  of  "  mistake,"  this  is  a 
proper  case  for  the  interference  of  equity,  and  the  defence  of 
hard  bargain,  inadequacy  of  consideration  <fco.,  has  no  place. 

1.  This  is  not  a  case  of  specific  performance.  We  are  not 
asking  Louanstein  to  execute  a  deed.  The  contract  was  fully 
executed  and  completed  by  a  deed  duly  sealed  and  delivered. 
Nothing  remained  to  be  done.  Each  party  was  at  one:*  entitled 
to  and  in  fact  did  enter  upon  the  enjoyment  of  the  fruits  of  the 
oontract.  The  consideration  on  each  side  passed,  Louanstein  re- 
tained the  cornice  and  eaves  of  his  house  undisturbed,  the  light 
and  ventilation  from  the  side  windows,  and  also  the  benefit  of 
the  increased  width  of  view  from  his  front  windows  due  to  the 
removal  of  Cooper's  building  one  foot  further  away  from  his 
front  He  got  the  title  to  the  foot  of  land.  He  has  enjoyed  all 
these  benefits  for  thirteen  years,  and  he  can  never  restore  them  to 
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Cooper.  Even  if  the  title  to  the  one-foot  strip  should  be  re* 
vested,  that  would  not  change  the  location  of  Cooper's  building. 

On  the  other  hand,  Cooper  received  the  $100,  and  was  vested 
with  the  easement  provided  for  in  the  deed.  Defendant  is  try- 
ing to  interfere  with  and  disturb  that  easement  to  such  an  extent 
as  amounts  to  a  destruction  of  it.  His  proposed  building  is  a 
nuisance.  # 

The  case  is,  in  equity,  precisely  the  same  as  if  Louanstein  had 
made  to  Cooper  an  independent  grant  under  his  hand  and  seal 
of  the  easement  of  light  and  view. 

Suppose  such  a  grant  had  been  made  for  an  inadequate  or 
nominal  consideration.  Would  the  court  refuse  to  protect  the 
easement  on  account  of  the  inadequacy  of  the  original  considera- 
tion paid  for  it?  Certainly  not.  No  precedent  can  be  found 
where,  in  the  absence  of  fraud,  any  such  consideration  has  l>een 
listened  to. 

The  reports,  as  well  English  as  American,  are  full  of  cases  of 
this  character,  and  many  of  them  were  cases  of  great  hardship. 
In  no  case  where  the  right  was  established  has  the  remedy  by 
injunction,  or,  if  need  be,  abatement,  been  denied  on  any  such 
ground.  Kerr  on  lnj.  852  et  seq.  In  most  of  the  English  cases 
the  right  has  accrued  by  prescription,  and  the  question  has  been 
one  of  degree  of  obstruction.  High  on  lnj.  869  et  seq.  ;  Washb. 
on  Ease.  (3d  ed.)  *68  et  seq  ;  Ooddard  on  Ease.  (Bennetts  edU)  S6S 
et  seq.;  Winfield  v.  Henning,  6  C.  E.  Or.  188;  KirkpairirJc  v. 
Peshine,  9  O.  E.  Or.  206;  Burnett  v.  Johnson,  2  MoOarL  481; 
MaHin  v.  Headon,  L  R.  {2  Eq.)  426f  Jfii. 

2.  It  is  the  case  of  the  erection  of  a  nuisance  for  which  the 
remedy  by  successive  actions  at  law  and  pecuniary  damages  it 
inadequate.  Wood  on  Nuisances  §§  152 %  154,  &  8e9'  >  Hills  v. 
Miller,  S  Paige  264. 

IV.  There  is  no  such  inadequacy  of  price  shown  here  as  to 
shock  the  conscience. 

V.  The  defence  of  "mistake"  is  not  made  out  with  the  degree 
of  certainty  and  completeness  required  in  such  cases.  It  is 
hardly  necessary  to  cite  the  numerous  authorities  supporting  the 
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rale  that,  when  the  parties  have,  as  here,  deliberately  put  their 
contract  in  writing  and  executed  it,  the  clearest,  strongest  and 
most  satisfactory  evidence  is  required  in  order  to  materially  alter 
that  contract ;  and  the  rule  hardens  where  the  evidence  relied 
uyon  is  wholly  unwritten.  Firmstone  v  De  Camp,  2  C.  E.  Or. 
U7,  328;  Story's  Eq.  Jur.  §  152;  Waterman  on  Spec.  Perf.  § 
380;  2  Pom.  Eq.  Jur.  326  §  869;  Stockbridge  Iron  Co.  v. 
Hudson  Iron  Co.,  102  Mass.  4S,  49 ;  Durant  v.  Baoot,  2  Mo- 
Qvrl.  411,  414. 

Again  :  No  evidence  can  satisfy  the  rule,  nor  any  theory  of 
die  facts  satisfy  the  court,  which  does  not  include  and  account  for 
all  the  undisputed  faots  in  the  case  [recapitulating  the  facts]. 

Again :  The  clear  weight  of  the  evidence  is,  that  the  clause, 
as  it  was  actually  inserted,  accorded  with  Cooper's  understanding 
of  the  contract.  The  master  has  so  found  and  has  refused  to 
reform  the  contract  or  to  give  costs  against  the  complainant  This 
case  is  in  marked  contrast  with  that  class  of  cases  where  there  has 
been  an  omission  of  a  clause  or  a  word  which  should  have  been 
inserted,  as  the  word  heirs  where  it  was  intended  to  convey  a  fee,  as 
in  Sisson  v.  Donnelly,  7  Vr.  432,  2  Stem.  Eq.  141;  or  as  the  red- 
dendum clause  in  a  lease  for  years,  so  that  no  provision  is  made 
for  the  payment  of  any  rent;  or  the  insertion  of  a  clause  which 
should  not  have  been  inserted,  as  in  If  Neil  v.  Clark,  6  Stew.  Eq. 
444;  and  Stevens  Institute  v.  Sheridan,  3  Stew.  Eq.  23;  or  the 
insertion  of  the  description  of  a  lot  not  intended  to  be  conveyed 
instead  of  the  one  intended,  as  in  Potts  v.  Arnow,  4  Hal.  Ch.  322; 
or  where  a  familiar  and  convenient,  but,  under  the  circumstances, 
ambiguous  and  improper  descriptive  word  has  been  used,  as  m 
Firmstone  v.  De  Camp,  2  C.  E.  Or.  319. 

VI.  Defendant  is  estopped  from  setting  up  this  mistake  on 
his  part,  if  there  be  one,  for  the  simple  reason  that  he  perpetrated 
it  himself,  and  he  alone  is  responsible  for  it,  and  Cooper  has  acted 
upon  it  in  good  faith  to  such  an  extent  that  he  and  his  assignee, 
the  complainant,  cannot  be  restored  to  his  previous  position. 

Under  these  circumstances,  the  consummation  or  perpetration 
of  thin  mistake  was  self-inflicted  by  Louanstein.  He  is  respon- 
sible for  the  conduct  of  his  counsel.     Dillett  v.  Kemble,  10  C.  E. 
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Or.  66;  Mott  v.  Shreve,  10  C.  E.  Gr.  438;  Voorhis  v.  Murphy,  11 
O.  E.  Or.  434, ;  Hayes  v.  Stiger,  2  Stew.  Eq.  196;  Glen  v.  Stat- 
kr,42  low  1  107  ;  Duke  of  Beaufort  v.  Nedd,  12  CL  &  F.  248; 
Diman  v.  ft.  ft.  Co.,  5  ft.  I.  ISO;  Green  v.  R.  ft.  Oo ,  1  Beat. 
169, 170;  Kent  v.  Manchester,  29  Barb.  595;  Wooden  v.  Ham- 
land,  18  Conn.  101. 

The  matter  might  be  summed  up  in  this  proposition :  the  de- 
fendant, having  accepted  this  deed,  and  there  being  no  misrep- 
resentation as  to  its  contents,  and  he  having  every  opportunity  to 
know  them,  and  the  grantor  having  acted  upon  it  in  such  a  way 
that  he  cannot  be  restored,  defendant  is  estopped.  Waterman  on 
Spec.  Perf.  §  S84;  Powell  v.  Smith,  L.  ft.  (14  Eq )  88;  Phillips 
v.  Gallart,  62  N,  Y.  256. 

The  doctrine  of  Pickard  v.  Sears,  6  Ad.  &  E.  469;  Freeman 
v.  Cooke,  2  W.  H.  &  G.  663,  and  the  language  of  Blackburn,  J  , 
in  Smith  v.  Hughes,  L.  ft.  {6  Q.  B.)  597,  607,  apply.  WhaH. 
on  Con.  tit.  "  Error  and  Mistake"  §  196;  Cornish  v.  Abington,  4 
H.  &  N.  5499  555;  2  Pom.  Eq.  Jur.  §§  802-806;  Horn  v. 
Cole,  51  N.  H.  287,  289;  Tamplin  v.  James,  L.  ft.  (16  Ch.  D.) 
215. 

VII.  The  defence  set  up  in  the  amendment  cannot  prevail. 
It  is  (1)  that,  by  the  true  construction  of  the  deed  from  King  to 
Louanstein,  his  title  reached  beyond  the  side  of  the  foundation 
of  his  house  and  included  the  very  foot  conveyed ;  and  (2)  that 
he  had  a  right  to  air  and  light  for  the  windows  on  that  side  of 
the  house  by  implied  grant  from  King,  and  that  he  really  owned 
all  he  purchased  from  Cooper,  was  acting  under  a  misapprehen- 
sion of  his  rights  and  should  be  relieved. 

There  are  several  answers  to  this  part  of  the  case.  (1)  The 
calls  of  the  deed  from  King  to  defendant  are  fully  satisfied,  and 
can  only  be  satisfied,  by  running  along  the  side  of  the  founda- 
tion of  the  house.  (2)  As  to  the  implied  grant  of  light  and  air 
to  those  windows,  there  is  no  such  implication  in  this  country. 
Myers  v.  Oemmel,  10  Barb.  537;  Palmer  v.  Wetmore,  8  Sandf. 
S16;  Doyle  v.  Lord,  64  N.  Y  433,  438,  439;  Keats  v.  Hugo, 
115  Mass.  204,  216.  The  opinion  was  by  Gray,  J.  The  cases 
are  cited  on  pages  213  and  214,  and  the  reasoning  is  on  page 
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215.  Randal  v.  Sanderson,  111  Mass.  114  >  Ray  v.  Sweeney, 
14  Bush  1 ;  29  Am.  R.  388,  vote  at  p.  398,  citing  many  oases; 
Morrison  v.  Marquardt,  24  Iowa  35 ;  7  Am.  L.  Reg.  (N.  S.) 
336,  elaborate  opinion  by  Chief-Justice  Dillon,  citing  all  the 
cases;  Mullen  v  Stncker,  19  Ohio  St.  135,  142;  Haverstick  v. 
Sipe,  S3  Pa.  St.  368,  371.  (3)  Louanstein  built  an  addition  on 
the  rear  of  his  house  with  wiudows  opening  on  the  side,  and 
there  could  be  no  protection  for  those  in  any  implied  grant. 
(4)  It  was  advantageous  to  him  to  have  the  new  building  placed 
farther  away  from  his  front.  (5)  His  right  at  least  was  not 
clear,  and,  if  necessary,  the  arrangement  would  be  sustained  as  a 
compromise.  (6)  There  was  no  proof  of  any  fraud  or  overbear- 
ing conduct  on  the  part  of  Cooper.  Louanstein  is  a  sharp, 
shrewd  German,  perfectly  able  to  take  care  of  himself. 

VIII.  There  can  be  no  decree  for  reformation  of  the  contract 
unless  the  court  is  satisfied  by  the  evidence  beyond  a  reasonable 
doubt,  not  only  that  Louanstein  did  not  understand  the  contract 
as  it  was  written,  but  also  that  Cooper,  the  other  party,  under- 
stood it  in  the  same  way  as  Louanstein  did. 

The  court  will  not  make  a  contract  when  the  proof  does  not 
show  a  meeting  of  minds.  If  the  contract  has  not  been  executed 
I  he  remedy  is  to  rescind  and  not  reform  in  such  a  case.  The  au- 
thorities are  all  one  way  and  very  decided  to  that  effect.  Ram- 
sey v.  Smith,  6  Stew  Eq.  28,  and  cases  cited ;  Diman  v.  R  Rm 
Co.,  6  R.  I.  130 ;  Pollock  on  Con.  453,  and  cases  cited} 
Mortimer  v.  Shortall,  2  Dr.  &  War.  363,  372  ;  Mead  v.  Fire  Ins. 
Co,  64.  N.  Y.  453,  455;  Philip  v.  Gallant,  62  N.  Y  256;  2 
White  &  T.  Lead.  Qis  in  Eq.  (4th  Am.  ed.)  986  ;  Fowler  v.  Fow- 
ler, 4  De  O.  &  J.  250,  264,  -65;  2  Pom.  Eq.  Jar.  §  870; 
Ihwnshend  v.  Stangroom,  6  Ves.  328  ;  Sawyer  v.  Hovey,  3  Allen 
331. 

IX.  There  was  no  fraud  on  the  part  of  Cooper  in  procuring 
this  contract. 

X.  It  follows  necessarily  from  the  foregoing  that  complain- 
ant is  entitled  to  relief.  The  contract  cannot  be  reformed  to 
correspond  with  the  understanding  of  the  defendant,  because  the 
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complainant  did  not  so  understand  it  It  cannot  be  rescinded  or 
canoeled  in  part  without  a  total  rescission  or  cancellation,  and  it 
cannot  be  totally  rescinded  or  canceled,  because  Cooper  or  bis 
grantee  cannot  be  restored  to  his  former  position.  This  last  rule 
obtains  even  in  cases  where  the  contract  is  sought  to  be  set  aside 
on  account  of  fraud.  Pollock  on  Con.  510,  511  /  Kerr  on 
Frauds  (Am.  ed.)  884,  SS6 ;  Sheffield  Nickel  Co.  v.  Uhwin,  L. 
R.  (2  Q.  B.  D.)  228. 

The  remedy  at  law  is  inadequate  on  two  grounds — (1)  The  in- 
jury to  the  complainant's  property  cannot  be  measured  in  dam- 
ages. (2)  Those  damages  can  only  be  recovered  in  a  series  of 
actions.  The  remedy  by  perpetual  injunction  will  put  the  com- 
plainant in  the  full  enjoyment  of  her  right,  and  that  is  what 
equity  strives  to  do. 

The  learned  master  refused  to  give  complainant  affirmative  re- 
lief, on  the  idea,  as  I  am  informed,  that  this  was  to  be  viewed 
as  a  suit  for  specific  performance.  I  have  already  argued 
against  that  view,  but  I  contend  that  it  is  not  every  mistake  that 
will  defeat  specific  performance,  and  that  the  supposed  mis- 
take here  would  not  do  it.  In  the  first  place,  the  mistake  was 
one  as  to  the  construction  of  a  contract,  and  therefore  in  the 
nature,  at  least,  of  a  mistake  of  law.  In  the  second  place,  the  de- 
fendant is  wholly  responsible  for  it,  it  having  been  perpetrated 
by  his  own  counsel.  In  the  third  place,  the  contract  has  been 
executed  in  good  faith  by  the  one  party,  and  he  cannot  be  restored 
to  his  former  position.  Powell  v.  Smithy  L.  R.  (14  Eq.)  86  ; 
Beaufort  v.  Neeld,  12  CI.  &  Fin.  248  /  Tamplin  v.  James,  L.  R. 
(16  Ch.  Div.)  215  ;  HawraUy  v.  Warren,  8  C.  E.  Or.  124; 
Fry  on  Spec.  Perf.  §  508  ;  Pomeroy  on  Spec.  Perf.  §  238;  CarHsl* 
v.  Cooper,  6  C.  E.  Or.  676,  591,  592. 

I  have  shown,  I  think,  conclusively,  that  the  effect  of  the  clause 
is  to  create  an  easement  in  favor  of  complainant's  lot  over  defend- 
ant's lot;  and  that  such  an  easement  is  as  much  property  as  the 
land  itself.  Now,  a  court  of  equity  will  never  permit  one  per- 
son to  take  and  appropriate  to  himself  the  property  of  another 
(except  in  the  exercise  of  eminent  domain)  upon  the  expectation 
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of  his  being  made  whole  in  p  cuniary  damages.  It  will  never 
give  a  party  the  privilege  of  purchasing  a  right  to  erect  or  con- 
tinue a  nuisance  upon  paying  for  it  in  damages.  Hence  it  will 
always  restrain  even  a  mere  trespass  whenever  it  will  result  in 
an  actual  destruction  or  the  taking  without  claim  of  right  of 
another's  proj>erty,  or  rather,  equity  considers  any  conduct  which 
results  in  a  taking  or  destruction  of  pro|>erty,  as  something  more 
than  a  mere  trespass.  Johnson  v.  Vail,  1  MoCart.  1$3  ;  Watson 
v.  Sutherland,  6  Wall.  74. 

Suppose  we  bring  an  action  at  law,  and  suppose  the  rules  of 
law  permit  us  to  recover  damages  paid  once  for  all — who  shall 
warrant  us  the  payment  of  the  judgment  ?  But  the  law  does  not 
compel  us  to  accept  pecuniary  damages  in  such  cases,  nor  to  sue 
for  and  recover  damages  once  for  all.  The  object  of  the  remedy 
by  aotion  at  law  is  to  recover  damages  already  suffered  and  to 
compel  the  defendant  to  abate  the  nuisance.  SJuidwell  v.  Hutch- 
inson (first  suit),  3  Oarr  &  P.  616  ;  S.  C.  \second  suit)  at  Nisi 
Prius,  4  Cair.  &  P  333— In  banc,  2  B  &  Ad.  97;  RaUishill  v. 
Reed,  18  C.  B.  696, 713;  Holmes  v.  Wilson,  10  Ad  &  E.  603; 
Mayne  on  Damages  (2d  Eng.  ed.)  334;  Onin  v.  Beach,  2  Barb. 
ISO;  Fish  v.  Folley,  6  Hill  64,  2  N.  Y.  86;  Veghte  v.  Hoag- 
land,  1  Vr.  616 ;  1  Sutherland  on  Damages  198,  and  oases 
cited;  Field  on  Damages  §  748,  and  oases  died. 

Another  consideration :  I  have  shown,  as  I  think,  that  the  re- 
sult of  the  deed  in  this  case  was  to  create  an  easement;  and  I 
think  it  was  an  easement  of  which  a  court  of  law  must  take 
notice  and  enforce.  But  if  there  be  any  doubt  upon  that  subject 
— if  it  be  doubtful  whether  an  action  on  the  case  for  nuisance  or 
in  covenant  will  lie — then  there  is  so  much  the  more  reason  why 
equity  should  aid  us.  It  was  held  by  the  supreme  court  in 
Banghart  v.  FlummerfeU,  14  Vr.  28,  that  an  casement  cannot  be 
created  by  parol  of  which  a  court  ef  law  can  take  notice,  and 
the  court  encouraged  the  plaintiff  to  go  into  equity  ;  and  so,  if 
the  non-execution  of  this  deed  by  Louanstein  leaves  us  in  that 
predicament,  we  fall  at  once  into  that  class  of  cases  of  which 
Barnet  v.  Johnson,  Winfield  v.  Henning,  Kirkpatrick  v.  Peshine, 
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in  oar  court ;  Hills  v.  Miller,  TaJmadge  v.  East  River  Bank,  supra, 
and  Parker  v.  Nightingale,  6  Allen  3^1,  are  examples.  See 
Washb.  on  Ease.  *6$  d  seq.  /  Ooddard  on  Ease.  ( Bennet's  ed.)  367 
The  duty  of  the  court  to  interfere  in  such  cases  is  fully  recog- 
nised by  this  court  in  Brewer  v.  Marshall,  I  C.  E.  Or.  587,  BjS, 
per  tleasley,  Chief- Justice. 

The  estoppel  is  effectual  in  equity  as  well  as  at  law,  and  must 
decide  this  case  in  favor  of  the  complainant. 

Mr.  Alfred  Mills  and  Mr.  B.  Oummere,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J. 

The  complainant's  grantor,  William  J.  Cooper,  and  the  de- 
fendant, were  in  1870  owners  of  adjoining  lots  on  Market  street, 
in  Morristown.  On  the  defendant's  lot  stood  a  dwelling  about 
eleven  feet  back  from  the  street  Cooper  being  about  to  erect  a 
building  on  his  lot,  discovered  that  the  eaves  of  defendant's 
house  projected  over  the  division  line,  and  thereupon  an  arrange- 
ment was  made  between  him  and  the  defendant  in  fulfillment  of 
which  he,  for  a  cash  consideration  of  $100,  conveyed  to  the  de- 
fendant in  fee  a  strip  of  ground  one  foot  wide  along  the  dividing 
line,  the  deed  therefor  containing  the  following  clause: 

"This  deed  is  made  and  accepted  upon  this  express  condition  and  reserva- 
tion that  the  said  William  J.  Cooper,  and  It  is  heirs  or  whosoever  may  a!  any 
time  hereafter  own  the  adjoining  land  of  said  Cooper,  shall  have  the  full  right, 
libeity  and  privilege  of  building  up  to  the  line  of  the  lot  hereby  conveyed  and 
of  having  and  enjoying  two  windows,  one  on  the  first  story  and  one  on  the 
second  story  in  the  side  of  such  building  as  he  or  they  may  put  up,  looking  ou' 
upon  said  lot,  which  windows  shall  not  be  hindered  or  obstructed  in  any  wa; 
by  said  Louanstein  or  his  heirs  or  assigns  to  any  other  or  greater  extent  tha 
such  windows  if  now  erected  could  be  obstructed  by  the  house  of  said  Looai 
stein  at  present  standing  on  his  said  lot." 

Cooper  then  erected  a  brick  building  upon  his  lot,  extendi 
to  the  street  line  in  front  and  to  the  newly-constituted  divisi 
line  on  the  side  toward  the  defendant,  and  in  that  side  place* 
window  in   the  second  story,  near  the  front,  overlooking  the 
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fendant's  front  yard.  In  January,  1882,  the  defendant  began 
the  erection  of  an  addition  to  his  house,  extending  to  the  front 
of  his  lot  and  to  the  old  division  line  between  him  and  Cooper, 
and  being  of  a  height  sufficient  to  obstruct  the  view  from  the 
window  before  mentioned.  The  complainant's  bill  is  filed  to 
enjoin  such  obstruction. 

Under  the  view  which  we  have  adopted  in  this  case,  no  other 
question  need  be  decided  than  that  of  the  true  meaning  of  the 
clause  upon  which  the  complainant  relies  for  the  maintenance  of 
her  suit.  She  contends  that  by  the  "condition  and  reservation" 
in  the  deed  from  her  grantor  to  the  defendant,  she  has  a  n-ht  to 
have  her  window  unobstructed  by  any  erection  on  the  defendant's 
lot  save  the  building  which  stood  there  when  the  deed  was  made. 
This  claim,  if  maintained,  practically  deprives  the  defendant  of 
the  use  of  the  front  part  of  his  lot  except  for  the  purposes  of  a 
yard.  In  view  of  the  facts  that  in  purchasing  the  one- foot  strip, 
he  was  protecting  only  the  eaves  of  his  house,  and  that  he  paid 
in  cash  the  full  value  of  the  land  he  bought,  it* is  plain  that  the 
claim  is  one  which  a  priori  would  be  thought  not  likely  to  accord 
with  the  intention  of  the  defendant.  These  circumstances  may 
legitimately  be  regarded  as  throwing  light  upon  the  language  of 
the  written  instrument,  for  the  court  is  called  upon  to  put  itself 
in  the  position  of  the  parties  and  to  avoid,  if  it  fairly  can,  any 
interpretation  of  their  words  and  acts  which  will  lead  to  an  un- 
reasonable result. 

Turning,  then,  to  the  language  of  the  clause,  we  see  that  the 
rights  which  Cooper  affirmatively  reserved  were:  1st,  that  of 
building  up  to  the  line  of  the  lot  conveyed,  viz.,  the  one-foot 
strip;  2d,  that  of  having  two  windows  in  the  side  of  his  build- 
ing, looking  out  upon  said  lot;  and  then  was  added  a  negative 
sentence  as  to  the  obstruction  of  these  windows.  Of  these 
affirmative  reservations,  the  right  of  building  up  to  the  line  of 
the  lot  conveyed  and  the  right  of  having  two  windows  in  the 
side  of  his  building,  were  such  as  wou'd  have  belonged  to  Cooper 
without  bdng  expressly  preserved,  and  the  only  important  words 
to  be  found  are  the  phrase  "  looking  out  upon  said  lot."    This  it 
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is  that  gives  character  and  scope  to  (he  right  which  the  parties 
intended  to  secure.  There  can  be  no  question  of  the  meaning  of 
this  phrase;  "said  lot"  is  the  oue-foot  strip,  just  before  men- 
tioned, and  therefore  the  windows  which  Cooper  reserved  the 
right  to  have  and  enjoy  were  windows  looking  out  upon  the  one 
foot  strip.  If  the  entire  clause  of  the  deed  stopped  here,  no 
reasonable  doubt  could  be  raised  about  its  interpretation.  It  would 
clearly  import  that  the  strip,  and  the  strip  only,  was  to  be  kept 
open  for  the  use  of  the  windows;  an  examination  of  the  re- 
mainder of  the  clause  does  not,  I  think,  disclose  any  different 
purpose.  It  iu  effect  ferbids  Louanstein  to  create  any  new  ob- 
struction to  the  windows,  and  |>erraits  him  to  maintain  whatever 
obstruction  his  old  building  interposed.  B'lt  in  determining  the 
extent  of  this  prohibition,  we  are  to  bear  in  mind  that  the  sig- 
nificant feature  of  the  windows  protected  is  that  they  are  win- 
dows looking  oui  upon  the  one-foot  strip,  and  hence  it  is  quite 
reasonable  to  conclude  that  this  outlook  constitutes  the  measure 
of  the  prohibition.  In  accord  with  the  same  notion  is  the  per- 
mi8sion  to  maintain  the  old  obstruction,  for,  as  the  house  then 
standing  on  the  defendant's  lot  overlapped  a  portion  of  this  strip, 
he  would  have  been  required  to  remove  this  projection,  unless 
this  permission  had  been  added  to  qualify  the  right  before  re- 
served. 

My  conclusion  therefore  is,  that  by  this  deed  the  parties  de 
signed  to  vest  in  Louanstein  the  fee  of  this  one-foot  strip,  and  to 
reserve  to  Cooper  and  his  heirs  and  assigns  a  right  to  the  use  of 
said  strip  for  his  two  windows,  except  so  far  as  such   use  was 
already  impaired  by  the  house  then  standing  on  defendant's  lot. 

An  additional  circumstance  favoring  this  conclusion  is  found 
in  the  fact  that  the  grantor  in  this  deed  denominated  the  reten- 
tion of  his  right  a  "reservation/'  a  sufficiently  apt  term,  if  ap- 
plied to  something  which  he  might  otherwise  have  been  thought 
to  be  surrendering,  a  totally  inapt  term,  if  applied  to  something 
which  he  was  then  for  the  first  seeking  to  acquire. 

The  chancellor's  decree  dismissing  the  complainant's  bill  should 
be  affirmed,  on  the  ground  that  the  complainant  is  not  entitled  to 
the  right  which  she  sets  up. 
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Beahley,  C.'J. 

The  question  before  the  court  does  not,  in  my  opinion,  depend 
on  the  construction  of  a  written  contract,  for  the  conveyance  from 
Cooper  to  Lonanstein  is  not  regarded  by  me,  with  respect  to  the 
subject  of  the  easement  in  controversy,  as  the  deed  of  the  lat- 
ter. In  point  of  fact,  that  instrument  was  not  executed  by  him, 
and,  touching  the  point  in  dispute,  it  is  not  to  be  attributed  to 
him  as  a  matter  of  law.  As  I  uuderstand  the  authorities,  none 
*f  them  lend  any  countenance  whatever  to  such  an  attribution, 
and  they  can  be  made  to  wear  such  a  semblance  only  by  failing 
to  discriminate  between  the  facts  to  which  such  authorities  prop- 
erly apply  and  the  facts  involved  in  the  present  case. 

The  inquiry  before  the  court  relates  to  the  grant  of  an  ease- 
ment by  force  of  a  deed  not  actually  executed  by  the  grantee, 
in  lands  of  the  grantee,  and  which  are  not,  either  in  whole  or  in 
part,  transferred  by  the  conveyance.  The  case  is  the  same  as 
though  A  should  convey  to  B  a  tract  of  land  situated  in  the  city 
of  Trenton,  and  should  insert  in  such  conveyance  the  grant  of  a 
right  of  way  over  the  lands  of  B,  located  in  Princeton.  The 
question  is,  by  the  acceptance  of  such  a  deed,  is  it  the  deed  of  B 
with  respect  to  the  transfer  of  the  right  of  way  ?  To  this  query 
I  answer  unhesitatingly  in  the  negative. 

And  in  the  first  place  it  should  be  noted  that  if  the  instrument 
in  the  case  suggested,  and  in  the  one  before  the  court,  is  to  be 
taken  as  the  deed  of  the  grantee,  still  it  is  indisputable  that  rest- 
ing on  its  own  footing  alone,  it  would  be  unenforceable  against 
him,  either  at  law  or  in  equity.  This  is  the  effect  of  the  statute 
of  frauds,  which  requires  the  signature  of  the  person  desirous  of 
pawing  such  an  interest  in  his  land.  So  that  if  we  were  to  adopt 
the  theory  which  is  rejected  by  me,  we  would  have  the  anomaly 
presented  of  a  deed  of  a  party  being  utterly  ineffectual  for  the 
purpose  for  which  it  was  designed.  It  would  be  styled  a  grant, 
bnt  nothing  in  point  of  law  or  of  fact  would  pass  under  it.  If 
the  complainant  in  the  present  case  had  not  set  forth  in  his  bill 
acts  of  part  performance  of  the  agreement  for  this  easement, 
which  he  asserts  is  contained  in  this  attributed  deed,  he  would 
have  exhibited  a  case  without  any  legal  or  equitable  basis;  and  to 


304        COURT  OF  ERRORS  AND  APPEALS.  [37  Eq. 

Cooper  v.  Louanstein. 

such  a  case  the  ascription  of  the  deed  to  the  defendant  is  not  a 
necessity,  for  if  the  agreement  in  question  had  been  by  parol  it 
would  have  been,  under  the  alleged  facts,  quite  as  efficacious  as 
though  it  were  under  seal.  The  technical  doctrine,  therefore, 
which  has  in  some  instances  the  effect  of  attributing  a  deed  as  the 
act  of  a  person  who  never  signed  or  sealed  it,  is  by  no  means 
essential  or  beneficial  to  the  equitable  disposition  of  the  class  of 
cases  to  which  the  present  one  belongs,  nor  indeed  to  any  class 
of  cases  that  can  be  imagined. 

The  principles  on  which  the  decisions  rest,  which  ascribe  a 
deed  to  a  non-executing  grantee,  do  not  warrant  their  application 
to  the  present  case.  Such  decisions  relate  to  stipulations  on  the 
part  of  the  grantee,  which  are  connected  with  or  relate  to  the. 
land  embraced  in  the  conveyance.  Covenants  contained  in  such 
instruments,  which  have  been  declared  to  be  binding,  have  uni- 
versally been  of  this  character.  Such  agreements  may  indeed  be 
collateral  to  the  conveyance,  but  they  must  relate  to  the  premises 
whose  title  is  transferred.  This  was  the  condition  of  things  in 
Finky  v.  Simpson,  #  Zab.  311,  for  in  that  instance  the  covenant 
ascribed,  as  a  matter  of  law,  to  the  grantee,  was  that  he  would 
pay  off  the  money  which  was  secured  by  a  mortgage  on  the 
land  granted.  It  is,  I  think,  very  plain  that  if  the  moneys  in 
question  had  not  been  a  burthen  on  the  land,  the  statement  of  the 
assumption  of  the  debt  by  the  non-executing  grantee  contained  in 
the  deed  of  the  grantor  would  not  have  been  imputed  to  the 
former  as  his  covenant.  And  yet  that,  in  effect,  is  what  is 
claimed  on  the  side  of  the  complainant  in  the  present  case.  Such 
a  doctrine  is  not  supported  by  the  decision  just  quoted,  nor  by 
any  of  the  authorities  which  form  its  foundation.  I  have  ex-  — 
amined  all  of  those  authorities,  and  I  find  that,  without  exception... 
they  relate  to  covenants  connected  with  the  premises  demised  of— 
conveyed.  Not  one  of  them  indicates  the  doctrine  that  a  staters 
ment  of  an  agreement  touching  alien  lands  will  be  imputed  t^B 

the  grantee.     Among  such  authorities  the  leading  one  is  the  ca 

cited  from  the  year-books,  38  Edw.  III.  c.  8,  9.  The  facts  in  vol  v  —> 
were  these :  a  demise  was  made  to  two  lessees,  only  oue  of  wh^cm 
executed  the  counterpart  of  the  lease,  but  both  went  into 


IO&tew.]  JUNE  TERM,  1833.  306" 

Cooper  v.  Louanstein. 

session.  The  lease  contained  a  covenant,  on  the  part  of  the  les- 
sees! to  pay  £20  if  certain  conditions  were  not  complied  with. 
The  court  decided  that  the  instrument  was  the  deed  of  both 
lessees.  But  the  conditions  referred  to  all  related  to  the  land  de- 
mised, and  consequently  such  judgment  was  a  proper  basis  for 
the  decision  in  Finley  v.  Simpson,  but  will  afford  no  basis  for 
the  decision  of  the  present  case.  Neither  Sir  Edward  Coke  nor 
Chief-Baron  Comyns  nor  any  other  legal  writer  intimates  any 
opinion  that  the  technical  rule  in  question  can  be  carried  any 
further  than  it  was  in  this  case  from  the  year-books.  In  JShep- 
pardPs  Touchstone  vol.  1  p.  177,  the  law  on  this  head  is  stated 
with  exactness.  This  learned  writer  says :  "  If  a  feoffment  or  a 
lease  be  made  to  two,  or  to  a  man  and  his  wife,  and  there  are 
divers  covenants  in  the  deed  to  be  performed  on  the  part  of  the 
lessees,  and  one  of  them  doth  not  seal,  or  the  wife  doth  or  doth 
not  seal  during  coverture,  and  he  or  she  that  doth  not  seal  doth 
notwithstanding  accept  of  the  estate  and  occupy  the  lands  oon- 
veyed  or  demised ;  in  these  cases,  as  touching  all  inherent  cove- 
nants, as  for  payment  of  rent  and  the  accessories  thereof,  or 
clauses  of  distress,  or  re-entry,  nomine  pomes,  reparations  and 
the  like,  they  are  bound  by  these  covenants  as  if  they  did  seal 
the  deed."  Both  this  distinguished  author  and  Lord  Coke  ex- 
pressly declare  that  the  root  of  this  legal  rule  is  in  the  maxim : 
Qui  sentU  commodum  sentire  debet  et  onus,  et  transit  terra  cum 
onere — that  is,  that  he  who  takes  the  land  conveyed  or  demised 
must  take  it  with  the  burthen  upon  it.  It  is  obvious  th^t  this 
maxim  cannot  be  applied  to  the  case  before  the  oourt.  If  cove- 
nants relating  to  alien  lauds  are  to  be  construed  as  the  agree- 
ments by  specialty  of  a  non  executing  grantee,  it  would  follow 
that  any  other  stipulation  which  the  grantor  might  insert  in 
his  conveyance  would  be  so  regarded.  Thus  the  grantee  might 
in  such  form  be  made  to  convey  his  lands,  or  to  sell  a  ship  or  a 
stock  of  goods.  It  seems  to  me  that  a  rule  of  law  of  this  kind 
would  be  fraught  with  mischief.  If  a  grantor  wishes  to  obtain 
a  conveyance  of  lands  from  his  grantee,  or  wishes  to  obtain 
an  easement  in  such  lands,  it  is  the  reasonable  and  safe  course 
to  require  him  to  obtain  a  deed  to  that  end,  executed  by  such 

20 
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grantee.  The  law  gives  a  peculiar  efficacy  to  deeds,  on  the 
ground  that  the  act  of  signing,  sealing  and  delivering  such  in- 
struments denotes  caution  and  deliberation  in  the  person  execut- 
ing them.  It  would  be  an  unwise  policy  to  introduce  into  the 
law,  instruments  having  such  efficacy  which  have  not  been,  in 
their  formation,  attended  with  such  formalities. 

My  footing,  therefore,  in  the  present  matter  is  this:  I  do  not 
regard  the  clause  relating  to  the  ease  m.nt  in  question,  as  con- 
tained in  a  deed  of  the  defendant,  Louauatein ;  but  I  regard  such 
statement,  the  deed  being  accepted  by  Louanstein,  as  a  circum- 
stance of  evidence,  more  or  less  strong,  as  the  case  may  be,  tend- 
ing to  show  a  parol  agreement  for  such  easement.  If  this  wen 
the  deed  of  the  defendant  it  could  not  be  contradicted  or  altered 
by  extraneous  evidence ;  it  would  have  to  speak  for  itself,  and 
all  that  this  court  could  do  would  be  to  enforce  its  terms.  Thu 
is  the  force  that  I  refuse  to  give  to  it,  looking  upon  it  as  simply 
evidence  of  a  character  susceptible  of  explanation  or  alteration  by 
the  other  facts  in  the  case.  If  there  were  no  other  proof  on  this 
subject  except  the  statement  of  the  bargain  in  the  grantor's  deed, 
I  should  treat  it  as  was  done  in  the  case  cited  from  the  New 
York  reports,  as  full  proof  of  an  agreement  in  the  terms  of  such 
statement,  and,  as  the  transaction  has  in  part  been  executed, 
should  favor  its  enforcement.  But  the  matter  does  not  stand  on 
such  statement  alone;  there  is  other  testimony  on  the  subject 
that  has  satisfied  me  that  the  easement,  as  claimed  by  the  com- 
plainant, was  not  a  part  of  the  bargain.  The  defendant  did  not  « 
agree  to  grant  the  easement  to  the  extent  set  up  in  the  complain-  — 
ant's  bill.  Taking  this  view  of  the  testimony,  I  will  vote,  ou  m* 
that  ground,  to  affirm  this  decree. 

DEPUE,  J.  [dissenting). 

I  concur  in  the  view  of  the  special  master  that  the  defendant  m~m, 
has  made  no  case  under  his  cross-bill  for  the  reformation  of  $*mJ*z 
deed.  But  I  cannot  approve  of  the  decree  he  advised  disminm  i  i -,* 
iug  the  complainant's  bill. 

The  doctrine  of  the  common  law  was,  and  the  law  of  timzM^^d 
state  is,  that,  if  the  grantee  in  an  indenture  of  bargain  and  sar  m  W< 
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purporting  to  be  inter  partes,  accept  the  deed  and  the  estate 
thereby  conveyed,  the  deed  becomes  ipso  facto  his  deed  as  well  as 
the  deed  of  the  grantor,  though  it  be  not  executed  and  delivered 
by  him.  The  engagements  and  undertakings  expressed  in  the 
deed  to  be  performed  by  the  grantee  are  regarded  as  covenants 
on  his  part,  ami  on  a  breach  he  may  be  sued  at  law  in  an  action 
of  covenant,  as  for  a  covenant  broken.  The  common  law  author- 
ities for  this  principle  are  cited  in  the  brief  of  Mr.  (now  Justice) 
Bradley,  in  Finley  v.  Simpson,  2  Zab.  Sll,  and  the  principle  was 
adopted  by  the  court  in  its  decision. 

This  doctrine  is  not  restricted  to  such  stipulations  as  are  in  the 
nature  of  covenants  real  and  annexed  to  the  inheritance,  or  re- 
lating to  the  mode  in  which  the  premises  granted  shall  be  used 
or  enjoyed.     On  the  contrary,  the  precedents  of  the  judicial  en- 
forcements of  this  principle  are  mainly  those  in  which  actions 
have  been  brought  on  such  covenants  where  they  related  to  mat- 
ters collateral  to  the  grant,  which  were  not  in  any  sense  qualifi- 
cations of  or  restrictions  upon  the  estate  granted  or  the  mode  in 
which  the  premises  should  be  used  or  enjoyed.     Chief-Baron 
Comyn  says :  u  If  a  lease  be  to  A  and  B  by  indenture,  and  A 
seals  a  counterpart,  and  B  agrees  to  the  lease  but  does  not  seal, 
yet  B  may  be  charged  for  a  covenant  broken,  though  the  cove- 
nant be  collateral  and  not  annexed  to  the  land."     Oom.  Dig.  tiL 
"Covenant "  A  1.  "An  indenture  of  lease  is  engrossed  between  A 
of  the  one  part,  and  D  and  R  of  the  other  part,  which  purport- 
eth  to  be  a  demise  for  years  by  A  to  D  and  R.    A  sealeth  and 
delivereth  the  indenture  to  D,  and  D  sealeth  a  counterpart  to  A, 
but  B  did  not  seal  or  deliver  it.     By  the  same  indenture  it  is 
mentioned  that  D  and  R  did  grant  to  be  bound  to  the  plaintiff 
in  £20,  in  case  certain  conditions  comprised  in  the  indenture 
^were  not  performed.     For  this  £20  A  brought  action  against  D 
only.     The  defeudant  pleaded  that  the  demise  by  indenture  was 
made  to  D  and  R,  and  the  non-joinder  of  R.     The  plaintiff  re- 
plied that  R  did  never  seal  and  deliver  the  indenture,  and  so  Lis 
writ  was  good  against  D  sole.    The  counsel  of  the  plaintiff  took 
a  diversity  between  a  rent  reserved  which  is  parcel  of  the  lease, 
mod  the  land  charged  therewith,  and  a  sum  in  gross,  as  here  the 
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£20  is ;  for  as  to  the  rent  they  agreed  that  by  the  agreement  of 
R  to  the  lease,  he  was  bound  to  pay  it,  but  for  the  £20,  that  is  a 
sum  in  gross,  and  collateral  to  the  lease,  and  not  annexed  to  the 
land,  and  groweth  due  only  by  the  deed,  and  therefore  R  said  he 
was  not  chargeable  therewith,  for  that  he  had  not  sealed  and  de- 
livered the  deed.  But  inasmuch  as  he  had  agreed  to  the  lease, 
which  was  made  by  indenture,  he  was  chargeable  by  the  inden- 
ture for  the  same  sum  in  gross ;  and  for  that  R  was  not  named 
in  the  writ,  it  was  adjudged  that  the  writ  did  abate."  Coke  on 
Lit.  £81  a.  A  contract  by  the  grantee  to  assume  and  pay  a  mort- 
gage made  by  the  grantor  upon  the  premises  is  a  collateral  con- 
tract ;  and  yet  it  has  repeatedly  been  held  by  the  courts  of  this 
state,  that  the  deed,  though  executed  by  the  grantor  only,  is  the 
deed  of  the  grantee  also,  and  that  the  latter  may  be  sued  in  an 
action  of  covenant,  upon  the  contract  of  assumption  contained  in 
the  deed.  Finley  v.  Simpson,  supra  ;  Golden  v.  Knapp,  1£  Vr. 
£15 ;  Sparkman  v.  Gove,  16  Id.  £5£. 

Nor  is  there  anything  in  the  nature  of  an  easement  that  for 
technical  reasons  would  restrain  the  force  of  a  covenant  by  the 
grantee  to  the  premises  granted.     An  easement,  strictly  speaking, 
cannot  be  made  the  subject  of  an  exception  or  reservation,  for  it  is 
neither  parcel  of  the  land  granted  nor  does  it  issue  out  of  the  land. 
A  clause  in  a  deed  of  conveyance  reserving  an  easement  operates 
as  a  grant  of  a  newly  created  easement.     Godd.  on  Ease.  108. 
The  reservation  is  considered,  as  was  said  by  Lord  Westbary, 
precisely  as  if  it  were  a  counter-grant  by  the  grantee.     Goold  v. 
G.  W.  Deep  Coal  Co.,  2  DeG.  J.  &  8.  600.     It  would  undoubt- 
edly have  been  competent  for  Louanstein,  by  a  counter-grant,  to* 
grant  to  Cooper  and  those  who  succeeded  to  his  estate,  an  ease- 
ment of  light  as  a  servitude  upon  his  adjoining  lands,  as  well  a» 
in  the  premises  granted ;  and  if  the  clause  in  question  in  thi^ 
deed  be  treated  as  a  clause  of  reservation  merely,  it  would,  in  it  ^ 
strictest  sense,  be  effective  to  create  an  easement  in  the  premis 
granted,  and  the  superadded  covenant  would  be  operative 
prohibit  such  acts  of  interference  with  the  easement  granted \ 
he  covenanted  to  abstain  from. 

But  if  there  should   be  any  difficulty  in  giving  effect    to 
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Louanstein's  covenant  in  a  court  of  law,  arising  out  of  the 
notion  that  at  law  the  covenant  can  be  effective  only  to  create  an 
easement  in  the  lands  granted,  no  such  difficulty  exists  in  a  court 
of  equity.     In  equity  it  is  clear  that  a  stipulation  of  this  kind 
in  a  deed  accepted  by  a  grantee  will  create  an  easement  or  a  right 
in  the  nature  of  an  easement  in  other  lands  of  the  grantee  not 
comprised  in  the  grant.     In  Case  v.  Haight,  8  Wend.  682  ;  S.  C, 
1  Paige  44?>  Schuyler  owned  the  south  side  of  the  lower  falls  in 
the  outlet  of  Lake  George,  and  also  the  land  under  the  bed  of 
the  stream.     He  made  a  grant  to  Deals  &  Nichols  of  the  bed 
of  the  stream.     The  deed  contained  a  reservation  of  the  right  to 
Schuyler,  his  heirs  and  assigns,  to  abut  any  dam  or  dams  on 
both  shores  of  the  river.    The  grantees  were  the  owners  of  the 
lands  on  the  north  shore.    The  question  arose  as  to  the  effect  of 
this  reservation.    Sutherland,  J.,  delivering  the  opinion  of  the 
court  of  appeals,  said :    "  The  reservation  can  have  no  effect  as 
an  exception.     *****    The  deed  of  Schuyler  did  not 
convey  or  profess  to  convey  any  part  of  the  north  shore;  he 
could  not,  therefore/  reserve  a  right  to  build  a  dam  against  it 
But,  though  void  as  an  exception,  the  reservation  is  binding  upon 
the  grantees  and  their  assigns,  and  becomes  operative  either  a& 
an  implied  covenant  or  by  way  of  estoppel ;  the  deed  is  to  be 
construed  as  though  the  parties  had  mutually  covenanted  that 
each  should  have  a  right  to  abut  a  dam  upon  the  shore  of  the 
other."     This  ease  was  approved   by  Chief-Justice  Shaw,  as 
founded  upon  the  indubitable  principle  that  a  grantor,  by  a 
reservation  in  his  deed,  may  acquire  a  right  in  other  lands  of  the 
grantee  not  granted  to  him  by  the  deed ;  and  the  learned  chief- 
justice  gives  illustrations  of  such  grants,  resulting,  as  he  ex- 
presses it,  "from  the  plain  terms  of  the  contract."     Dyer  v. 
JSandford,  9  Meto.  895-40}.    In  Randall  v.  Latham,  86  Conn. 
48,  on  a  bill  for  specific  performance  of  an  agreement  with  re- 
gard to  water  from  the  respondent's  raceway,  the  complainant 
claimed  a  right  to  water  from  the  raceway  under  one  Thomas. 
Thomas  and   the  respondent,   Latham,  were  respectively   the 
owners  of  mills  on  the  same  stream.    Thomas  oonveyed  to  Lat- 
ham a  tract  of  thirty  acres  adjoining  the  mill  of  the  latter.    The 
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deed  contained  a  reservation  that  the  grantor  should  have  the 
privilege  of  drawing  water  from  the  ditch  of  Latham's  grist- 
mill, and  that  Latham  and  his  successors  should  keep  a  spout 
ten  inches  square  in  the  inside  at  the  bottom  of  the  ditch,  to 
which  the  grantor  should  at  all  times  have  access  for  the  purpose 
of  drawing  water.  The  ditch  was  never  owned  by  Thomas,  and 
he  had  no  interest  in  it  beyond  that  acquired  by  this  provision  in 
his  deed  to  Latham.  The  court  sustained  the  complainant's  bill, 
saying :  "  The  deed  purports  to  require  the  respondent  to  put  in 
the  spout  upon  land  not  conveyed,  and  the  question  is  whether  a 
court  of- equity  will  compel  him  to  do  it  under  the  circamstancea 
of  the  case.  That  the  respondent,  by  accepting  the  deed  con- 
taining the  provision,  thereby  agreed  to  perform  this  duty,  then 
an  be  no  doubt  This  duty  was  part  of  the  consideration  of 
his  deed.  The  respondent  has  received  full  compensation,  and  it 
is  difficult  to  see  why  he  is  not  bound  to  perform  it.91 

But  if  we  should  yield  to  the  reasoning  that  this  stipulation, 
on  technical  grounds,  is  not  the  covenant  of  Louanstein  because 
he  did  not  sign  and  seal  the  deed,  the  complainant  would  never- 
theless be  entitled  to  the  benefit  of  its  provisions  in  a  court  of 
equity.  A  contract,  the  terms  of  which  are  reduced  to  writing, 
though  signed  by  one  party  only,  if  delivered  and  accepted  by 
the  other  party,  becomes  the  written  contract  of  both  parties. 
For  instance,  the  conditions  of  insurance  contained  in  a  policy 
signed  by  the  insurer  only,  become,  by  the  acceptance  of  the 
policy,  contracts  of  warranty  on  the  part  of  the  insured.  A 
carrier's  bill  of  lading,  or  his  ticket  issued  to  a  passenger,  be- 
comes, by  the  acceptance,  a  contract  in  writing  between  the  car- 
rier and  the  consignor  or  passenger,  and  neither  party  can  vary 
the  terms  of  such  a  contract  by  parol  evidence.  Long  v.  R.  R. 
Co.,  60  N.  Y.  76;  Burke  v.  8.  E.  R  R.  Co.,  L.  R  (6  C.  P.  D.) 
/ ;  Harris  v  0.  W.  R.  R.  Co.,  L.  R.  (1  Q.B.D)  616;  Watldru 
v.  RymiU,  L.  R.  (10  Q.  B.  D.)  178;  2  WharL  Ev.  §  921. 

All  the  authorities  agree  that  the  grantee  in  a  deed  which  has 
been  accepted  by  him,  is  bound  by  the  stipulations  on  his  part 
contained  therein.  The  only  controversy  has  l>een  with  respect 
to  the  form  of  action  or  procedure  by  which  his  liability  shall 
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be  enforced.  If  an  action  of  covenant  will  not  lie  for  a  breach, 
for  tbe  reason  that  his  contract  is  not  technically  a  covenant,  he 
is  bound  in  equity  by  his  agreement  contained  in  the  deed.  The 
deed  is  evidence  that  he  made  the  agreement  contained  in  it,  and 
a  court  of  equity  will  restrain  him  from  doing  what  he  agreed 
not  to  do.     Atlantic  Dock  Oo.  v.  Leaviit,  64  N.  Y.  85-42. 

In  any  view  of  the  nature  of  this  stipulation — whether  it  be 
considered  as  a  covenant  or  only  as  a  contract  in  writing — the 
question  is  simply  one  of  construction.  In  putting  a  construc- 
tion upon  the  agreement  in  question,  there  is  no  place  for  the 
application  of  the  maxim  verba  ohartarum  fortius  accipiuntur 
contra  proferentem  ;  for  in  indentures  the  words  are  the  words  of 
.all  the  parties,  and  the  intention  is  to  be  regarded.  1  Leon.  818; 
8  Id.  47, 192;  Lord  Say  and  Seat*  Case,  10  Mod.  40,  48.  And 
the  maxim  quoted  is  the  last  to  be  resorted  to,  and  is  never  to  be 
relied  upon  but  when  all  other  rules  of  exposition  fail,  and  if  any 
other  come  in  place,  thisgiveth  place.     Boo.  Max.  Reg.  8  pi.  14* 

Before  this  deed  was  executed  the  parties  were  owners  of  ad- 
joining lots  fronting  on  Market  street — Cooper's  lot  having  a 
frontage  of  fifty  feet,  Louanstein's  a  frontage  of  twenty-six  feet. 
On  Louanstein's  lot  there  was  an  old  house  standing  back  eleven 
feet  from  the  line  of  the  street  In  1868,  Louanstein  altered 
and  repaired  his  house.  In  the  spring  of  1870,  Cooper  made 
preparations  to  build  on  his  lot,  and  it  was  then  ascertained  that 
the  division  line  between  the  two  lots  "  cut  into  the  weather- 
boards on  a  portion  of  the  southwesterly  side  of  Louanstein's 
house  about  a  half  or  three-quarters  of  an  inch,"  and  that  the 
cornice  projected  over  the  Hue  sixteen  or  seventeen  inches.  To 
settle  this  difficulty  the  deed  in  question  was  made,  conveying  to 
Louanstein  one  foot  of  land.  In  this  deed  Louanstein  agreed 
that  Cooper  and  his  heirs  and  assigns  should  have  the — 

"  Fall  right,  liberty  and  privilege  of  building  up  to  the  line  of  the  lot  hereby 
conveyed,  and  of  having  and  enjoying  two  windows,  one  on  the  first  story  and 
one  on  the  second  story,  in  the  side  of  such  building  as  he  or  they  may  put  up, 
looking  out  on  said  lot.1' 

Cooper  then  changed  the  plan  of  his  proposed  building,  and 
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erected  on  his  lot  a  brick  building  flush  up  to  the  new  division 
line,  and  placed  in  it  two  windows  on  the  side  towards  Louan- 
stein's  lot.  In  constructing  this  building  the  cornice  of  Louan- 
stein'* house  was  sawed  off  and  reduced  to  one  foot  in  width, 
and  flushed  up  against  Cooper's  building.  Louanstein  now  pro- 
poses to  extend  his  house  on  the  line  of  his  original  lot,  out  to 
the  line  of  the  street,  which  will  bring  his  house  directly  in  front 
of  Cooper's  windows.  His  right  to  do  so  under  the  stipulation 
in  the  deed  is  the  subject-matter  of  this  suit. 

It  will  be  observed  that  it  is  admitted  that  the  reservation  in 
the  deed  creates  an  easement  of  light  and  air.  The  words 
already  quoted  are  of  such  import  as  to  be  decisive  on  that  sub- 
ject. The  question,  then,  is,  how  far  that  easement  so  created  is 
protected  from  hindrance  or  obstruction  by  the  contract  of  Louen- 
stein.  In  the  concluding  portion  of  this  stipulation  he  covenants 
that, 

"  Which  windows  shall  not  be  hindered  or  obstructed  in  any  way  by  said 
Louanstein,  or  his  heirs  or  assigns,  to  any  other  or  greater  extent  than  such 
windows,  if  now  erected,  could  be  obstructed  by  the  house  of  said  Louanstein, 
at  present  standing  on  his  said  lot.'1 

The  contention  of  the  defendant  is  that  this  stipulation  only 
prohibits  the  erection  of  any  building  on  the  one  foot  con- 
veyed, and  consequently  he  proposes  to  extend  his  house  on 
the  line  of  his  original  lot  to  the  street,  leaving  a  space  of  only 
one  foot  between  his  proposed  building  and  Cooper's  windows, 
practically  cutting  off  light  and  air  from  the  windows,  and  leav- 
ing a  space  not  sufficient  for  the  swinging  of  shutters.  If  a 
stipulation  of  such  an  import  had  been  in  the  contemplation  of 
the  parties,  it  would  have  occurred  to  any  scrivener,  much  more 
to  a  lawyer  (and  this  deed  was  prepared  by  a  lawyer),  simply  to 
interdict  the  erection  of  any  building  on  the  strip  conveyed. 
Instead  of  this  obvious  method  of  expressing  the  understanding 
of  the  parties,  the  draughtsman  of  the  deed  adopted  the  sweep- 
ing language  that  the  said  windows  shall  not  he  hindered  or  ob- 
structed in  any  way;  and,  as  if  to  remove  all  doubt,  he  adds, 
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"To  any  other  or  greater  extent  than  such  windows,  if  now  erected,  could 
be  obstructed  by  the  house  of  said  Louanstein,  at  present  standing  on  his  said 
lot" 

To  support  his  contention  the  defendant  relies  on  two  grounds 
— First,  that  the  reservation  cannot  be  construed,  or  rather  be 
operative  to  create  an  easement  or  a  right  in  the  grantor  in  any 
other  land  of  the  grantee  than  that  which  is  the  subject  of  the 
conveyance.  This  contention,  as  I  have  shown,  is  discredited  by 
judicial  decisions,  and,  I  believe,  is  wholly  without  approval  or 
countenance  in  any  judicial  opinion.  The  other  ground  is  an 
interpretation  of  this  stipulation  constructed  upon  the  words  "  on 
said  lot,"  and  "  standing  on  his  said  lot."  It  is  argued  that 
these  are  words  of  reference  to  some  lot  antecedently  mentioned, 
and  therefore  must  restrict  the  covenant  to  the  land  conveyed. 

But  on  referring  to  the  description  of  the  premises  in  the 
deed,  it  will  be  found  that  in  the  first  course  there  is  a  call  for  a 
boundary  "along  the  line  of  the  lot  conveyed  by  King  and  wife 
to  said  Louanstein,"  which  is  Louanstein's  original  lot;  and  the 
house  is  referred  to  as  "  the  house  now  owned  and  occupied  by 
said  Louanstein."  The  first  time  the  words  i€  said  lot "  are  used 
in  the  expression  "windows  *  *  *  looking  out  on  said 
lot,"  they  were  merely  descriptive  of  the  location  of  windows  to 
be  placed  in  a  house  to  be  erected.  And  the  words  "  on  his  said 
lot,"  as  afterwards  used,  would  naturally  be  referable  to  the  lot 
Louanstein  previously  owned  rather  than  to  the  premises  con- 
veyed ;  for  it  is  not  usual  in  a  deed  which  takes  effect  and  vests 
property  from  delivery  to  speak  of  the  premises  conveyed  as 
being  the  property  of  the  grantee.  Especially  is  this  construction 
more  probable  and  rational  where  the  reference  is  to  a  house  all 
of  which  except  from  a  half  to  three-quarters  of  an  inch  of  the 
thickness  of  its  weather-boards,  and  its  projecting  cornice,  is  on 
a  lot  in  the  ownership  of  the  grantee,  and  the  house  is  described 
as  "  at  present  standing  on  his  said  lot,"  and  is  previously  men 
tioned  in  the  deed  as  a  house  owned  and  occupied  by  the  grantee. 

But  these  grammatical  criticisms,  however  well  founded  the)' 
may  be,  are  in  my  judgment  of  little  avail  as  against  the  lan- 
guage of  this  covenant  taken  as  a  whole,  and  the  purpose  the 
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parties  had  in  view  in  inserting  the  covenant  in  the  deed.  Tho 
parties  were  contracting  for  an  easement  of  light  and  air— an 
easement  which  could  not  be  enjoyed  except  by  an  open  space 
reasonably  sufficient  for  the  admission  of  light  and  air.  Such  an 
easement  is  hindered  and  obstructed  in  a  legal  sense  by  any  im- 
pediment to  the  passage  of  light  and  air  which  interferes  with 
the  reasonable  enjoyment  of  the  privilege.  The  complainant,  by 
the  reservation  in  his  deed,  obtained  a  right  of  having  and  en- 
joying two  windows  in  his  building  on  that  side,  and  he  required 
and  obtained,  in  addition  thereto,  a  covenant  that  his  windows— 
which  are  the  mere  instruments  by  which  his  easement  of  light 
and  air  is  enjoyed— should  not  be  obstructed  to  any  other  or 
greater  extent  than  such  windows  would  be  obstructed  by  the 
house  then  standing  on  the  defendant's  lot.  The  proposed  ex- 
tension of  the  defendant's  house  would  make  this  easement,  as 
an  easement  of  light  and  air,  practically  useless,  and  it  seems  to 
me  to  be  a  forced  construction  of  this  covenant,  to  impute  to  it  a 
meaning  that  the  parties  contemplated  a  useless  privilege  when 
they  contracted  that  the  right  reserved  should  be  as  free  and  un- 
obstructed as  it  would  be  with  the  defendant's  house  as  it  then 
stood. 

It  will  also  be  observed  that  any  other  construction  than  that 
I  adopt  will  expunge  the  whole  of  the  covenant  with  respect  to 
hindrance  and  obstruction  from  the  deed ;  for  the  complainant, 
under  the  grant  in  the  introductory  part  of  the  stipulation  "  of 
the  full  right,  liberty  and  privilege  *  *  *  of  having  and 
enjoying  two  windows  *  *  *  in  the  side  of  his  building, 
looking  out  on  said  lot/'  will  be  entitled  to  all  the  rights  now 
proposed  to  be  accorded  to  him,  and  the  subsequent  covenant 
against  hindrance  and  obstruction  which  is  annexed  to  the  grant 
is  made  nugatory — rejected,  and  practically  expunged  from  the 
deed. 

I  think,  also,  that  the  complainant  is  entitled  to  have  his  right 
protected  by  a  decree  of  a  court  of  equity  instead  of  being  re- 
mitted to  his  action  at  law  as  the  master  advises;  for,  when  a 
right  to  light  is  claimed  as  a  special  right  created  by  a  covenant, 
a  court  of  equity  will  protect  it  by  injunction,  under  dream* 


10  Stew.]  JUNE  TERM,  1883.  315 

Earle  v.  Roberta. 

stances  where  the  court  would  withhold  such  protection  from  an 
ordinary  easement   Leech  v.  Sohweder,  L.  R.  (9  Cft.  App.)  468. 
I  think  the  decree  should  be  reversed,  and  a  decree  made  \v. 
accordance  with  the  prayer  of  the  bill. 

For  affirmance  —  The  Chief-Jubtice,  Dixon,  Knapp, 
tf  agie,  Parker,  Scudder,  Van  Syckel,  Clement,  Cole, 
Green,  Kirk — 11. 

For  reversal — Depue,  Reed,  Paterson,  Whitaker — 4. 


Augustus  Trimmer,  administrator,  appellant, 

v. 

Antoinette  Middaugh,  respondent 

Mr.  -  Wm.  H.  Marrow,  for  appellant 

Mr.  Nicholas  Harris  and  Mr.  Henry  8.  Harris,  for  respond- 
ent. 

Per  Curiam. 

This  decree  unanimously  affirmed  for  the  reasons  given  by  the 
chancellor  in  Middaugh  v.  Trimmer,  7  Stew.  Eq.  89. 


George  B.  Earle  et  al.,  appellant*, 


Edward  F.  Roberts  et  al.,  respondents. 

On  appeal  from  a  decree  advised  by  Vice-Chancellor  Van 
Fleet,  whose  opinion  is  reported  in  Earle  v.  Norfolk  and  New 
Brunswick  Co.,  9  Stew.  Eq.  188. 
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Mr.  8.  TuUk  and  Mr.  J.  D.  Bedle,  for  appellants 

Mr.  Woodbridge  Strong  and  Mr.  Barker  Gmmert,  for  i» 
spondents. 

Per  Curiam. 

This  decree  unanimously  affirmed  for  the  masons  given  by 
Vice-Chanoellor  Van  Fleet. 


Joseph  T.  Farrtngton,  appellant, 


Ira  M.  Harrison,  administrator,  respondent 

On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  k 
reported  in  Harrison  v.  Farrington,  9  8Uw.  Eq.  107. 

Mr.  S.  C  Mount,  for  appellant 

Mr.  John  W.  Taylor,  for  respondent 

Per  Curiam. 

This  decree  unanimously  affirmed  for  the  reasons  given  by  ths 
chancellor. 


Abraham  Yanderbecx,  appellant, 

v. 

John  B.  Hankinson  et  al.,  respondents. 

On  appeal  from  a  decree  advised  by  Advisory-] 
whose  conclusions  were  as  follows : 
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1.  I  find  and  determine  that  John  B.  Hankinsrn  and  wife 
executed  the  mortgage  set  forth  in  the  complainants  bill,  dated 
November  8th,  1875,  and  securing  the  principal  sum  of  $12,000, 
with  interest,  upon  a  corrupt  and  fraudulent  agreement  with  the 
complainant,  that  the  mortgage  should  be  placed  upon  record  by 
the  complainant  when  requested  by  said  Hankinson,  for  the  pur- 
pose of  protecting  the  premises  therein  described  from  the  credit- 
ors of  said  Hankinson,  and  of  hindering,  delaying  and  defrauding 
them  in  the  collection  of  their  debts,  and  that  it  was  wholly 
without  consideration  at  the  time  of  its  execution. 

2.  I  find  and  determine  that  on  March  21st,  1876,  the  com- 
plainant lent  to  the  defendant  Hankinson  the  sum  of  $3,000 
solely  upon  his  personal  security,  and  took  from  him  his  promis- 
sory note  of  that  date  payable  six  months  after  date,  with  in- 
terest, as  the  evidence  and  sole  security  of  said  debt,  and  that 
on   or  about  August  1st,  1876,  and   before  said   note  became 
due,  the  defendant  Hankinson  delivered  to  the  complainant  the 
said  mortgage,  upon  an  agreement  between  them  that  the  com- 
plainant should  have  the  same  recorded,  and  should  hold  the 
same  as  security  for  the  payment  of  said  promissory  note  for 
$3,000,  and  also  to  protect  the  mortgaged  premises  from  the 
creditors  of  the  said  Hankinson,  and  to  hinder,  delay  and  de- 
fraud them  in  the  collection  of  their  debts,  and  that  no  new  con- 
sideration moved  from  the  complainant  to  the  defendant  Han- 
kinson for  the  delivery  of  said  mortgage. 

3.  I  find  and  determine  that  the  defendant  Hankinson,  on  or 
about  March  28th,  1877,  procured  the  complainant  to  entrust  the 
said  mortgage  to  him  for  the  purpose  of  raising  money  by  nego- 
tiating an  assignment  thereof,  for  the  payment  of  the  said  note 
for  $3,000,  and  the  interest  thereon,  and  that  the  said  Hankin- 
son, whilst  so  holding  the  said  mortgage,  caused  the  same  to  be 
canceled  of  record,  without  the  privity  or  authority  of  the  com- 
plainant. 

4.  I  determine,  as  matter  of  law,  that  the  said  mortgage  of  the 
complainant  is  void  and  of  none  effect  as  against  the  defendant 
Joseph  Wells,  and  that  the  judgments  and  decree  recovered  by 
the  said  Wells  against  the  said  Hankinson  and  set  forth  in  the 
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answer  of  the  said  Wells,  are  liens  upon  the  said  mortgaged 
premises  and  are  entitled  to  be  paid  and  satisfied  thereout  before 
the  payment  thereout  of  the  complainant's  mortgage. 

5.  I  determine,  as  matter  of  law,  that  the  mortgage  of  the  com- 
plainant is  valid,  as  between  the  complainant  and  the  defendant 
Hatikinson,  and  that  it  is  a  valid  and  subsisting  lien  thereon  to 
the  amount  of  the  principal  and  interest  remaining  due  U|>on  the 
aforesaid  note  for  $3,000,  and  to  that  amount  is  entitled  to  be 
paid  out  of  said  mortgaged  premises. 

Let  an  interlocutory  decree  be  prepared  in  conformity  to  these 
findings  and  referring  it  to  a  master  of  this  court  to  asoertain  and 
report  the  amount  due  the  complainant,  and  the  defendant  Wells 
upon  their  aforesaid  encumbrances. 

Mr.  Frederick  Voorhees,  for  appellant 

Mr*  Mark  R.  Sooy,  for  respondent 

Peb  Curiam. 
This  decree  affirmed. 

For  affirmance — The  Chief-Justice,  Dixon,  Knapp, 
Magie,  Reed,  Scudder,  Van  Syckel,  Clement,  Cole, 
Kirk,  Paterson,  Whitaker— 12. 

For  reversal — Parker — 1. 


The  Mayor  and  Common  Council  of  the  Crnr  of  Hobo- 
ken, appellants, 

v. 

John  M.  Shannon  et  al.,  respondents. 

On  appeal  from  a  decree  advised  by  Vice- Chancellor  Van 
Fleet,  whose  opinion  is  reported  in  Shannon  v.  Hoboken,  10 
Slew.  Eq.  188. 
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Mr.  W.  S.  Stuhr,  for  appellants. 

Mr.  J.  B.  Vredenburgh,  for  respondents. 

Per  Curiam. 

This  decree  unanimously  affirmed  for  the  reasons  given  by 
Vice-Chancellor  Van  Fleet 


Charles  Backer  et  ux.,  appellants, 


v. 
James  C.  Denman,  respondent 

On  appeal  from  a  decree  advised  by  Vioe-Chancellor  Va 
Fleet. 

Mr.  Wm.  R.  Wilson,  lor  appellants. 

Mr.  P.  H.  Oilhocly,  for  respondents. 

Per  Curiam. 

This  decree  unanimously  affirmed. 


Henry  F.  Gove  et  al.,  appellants, 

v. 
Laura  A.  Colrork,  respondent. 
Bills  for  relief.    On  final  hearing  on  pleadings  and  proof* 
Mr.  H.  C.  Pitney,  for  appellants. 
Mr.  John  Linn  and  Mr.  Wm.  II.  Davit,  for  respondent 
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On  appeal  from  a  decree  of  the  chancellor,  who  filed  the  fol- 
lowing opinion,  May  term,  1882 : 

The  Chancellor. 

These  two  causes  were  argued  together.  One  is  a  suit  to  set 
aside,  on  the  ground  of  surprise,  a  sheriff's  sale  under  foreclosure 
proceedings,  and  the  other  to  enforce  a  mining  agreement.  The 
connection  of  the  two  subjects  will  appear  by  the  subjoined 
statement.  On  the  9th  of  April,  1877,  Francis  N.  Gove,  who 
was  then  the  owner  of  a  tract  of  land  (containing  minerals)  of 
about  seventy-five  acres,  in  Morris  county,  leased  the  lands  and 
mines  to  David  B.  Jardine  for  five  years,  at  a  royalty  of  fifty 
cents  p*?r  ton  of  twenty  two  hundred  and  forty  pounds  for  all 
ore  mined,  raised  and  carried  away  from  the  demised  premises 
during  the  term.  On  the  28th  of  the  same  month  Gove  made 
an  assignment  to  Cornelius  L.  Leport,  under  the  assignment  act 
of  this  state,  for  the  equal  benefit  of  his  creditors;  which  trust 
Leport  accepted.  On  the  7th  of  July,  in  the  same  year,  Jardine 
assigned  the  lease  to  Mrs.  Leport,  the  wife  of  Cornelius  L. 
Leport,  and  she,  on  the  28th  of  August  following,  assigned  it  to 
Henry  F.  Gove  (son  of  Francis  N.),  who,  on  the  31st  of  that 
month,  leased  the  mine,  with  all  the  engines  and  machinery  on 
the  demised  premises,  to  the  complainant,  at  the  same  royalty. 
That  lease  contained  an  agreement  that  Francis  N.  Gove  should 
have  the  exclusive  privilege  of  doing  the  work  of  the  mining, 
raising  and  delivering  (the  delivery  to  be  on  board  the  Delaware, 
Lackawanna  and  Western  railroad  at  Shippenport)  of  all  the  ore 
to  be  mined  and  raised  during  the  continuance  of  the  lease,  and 
that  the  complainant  should  pay  him  the  sum  of  $3  per  ton  for 
each  and  every  ton  of  iron  ore  so  raised  and  delivered.  And  it 
was  thereby  further  provided  and  agreed  that  Francis  N.  Gove 
might  at  pleasure,  at  any  time,  relinquish  that  privilege,  in  which 
case  the  complainant  was  to  do  the  work  and  pay  the  royalty; 
and  that  while  he  (Gove)  did  the  work  and  received  the  $3  per 
ton,  she  was  to  be  released  from  payment  of  the  royalty.  And 
the  complainant  thereby  bound  herself  to  advance  to  him 
$1,000,  half  on  the  execution  of  the  lease  and  the  rest  in  sixty 
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days  thereafter,  to  be  repaid  to  her  by  him,  without  interest,  pro 
rata,  within  four  mouths  after  he  should  have  mined,  raised,  de- 
livered and  received  payment  for  the  first  one  hundred  tons; 
and  that  she,  her  heirs  and  assigns,  would  mine,  raise  and  re- 
move, or  cause  to  be  mined,  raised  and  removed,  five  thousand 
tons  of  ore  a  year,  during  the  continuance  of  the  lease,  or  on 
failure  to  do  so  should,  at  the  option  of  Henry  F.  Gove,  her 
lessor,  surrender  and  forfeit  her  rights  under  the  lease.     And  it 
*%was  further  agreed  (though  no  such  provision  was  in  the  lease  to 
•Xardine,  and  Henry  F.  Gove  had  no  interest  in  the  property  ex- 
*:  «pt  as  lessee)  that  the  complainant  should  have  the  right  of 
renewal  for  a  further  term  of  fifteen  years  from  the  expiration 
<~»  f  the  lease,  on  terms  of  purchasing  the  machinery  and  paying 
«•     royalty  of  seventy-five  instead  of  fifty  cents.     She  and  her 
*»  ei  r-8  and  assigns  were  to  have  the  right  to  terminate  the  lease  on 
«i-sr    months9  notice  in  writing.     Francis  N.  Gove  guaranteed  the 
"■*  I  flllment  of  the  lease  on  the  part  of  his  son,  the  lessor,  and 
^-****iiel  K.  Colborn,  the  complainant's  husband,  gave   a  like 
K**».Tanty  for  her.     By  a  supplemental  agreement,  made  Septera- 
™^k*    2d,  1878,  between  the  parties  to  the  lease,  it  was  agreed  that 
^•'"a.ncis  N.  Gove  would  put  the  mine  in  working  order,  and  that 
"**r    $1,000  were  advanced  to  him  for  that  purpose,  and  ihat  he 
w^>*ald  take  out  and  deliver  at  least  five  thousand  tons  of  ore  a 
y^^f,  unless  the  mine  should  fail ;  and  that  there  should  be  nc 
*°**feiture  for  failure  to  mine  so  much  in  the  year  so  long  as  he 
«*otild  work  the  mine  under  the  before- mentioned  agreement 
°o**tained  in  the  lease.     On  the  1st  of  October,  1878,  Harry  G. 
*ilackwell,  by  agreement  with  Francis  N.  Gove,  began  to  mine 
**nder  the  complainant's  agreement  with  the  latter,  and  continued 
to  do  so  until  the  last  day  of  February,  1878,  when   he  quit 
raining;  but  for  three  months  afterwards  he  kept  a  watchman  at 
the  mine.     Of  the  $1,000  the  complainant  paid,  according  to 
the  receipts,  half  on  the  3d  of  September,  1878,  and  the  rest  on 
*Qs  8th  of  November  following,  she  paid  to  Francis  N.  Gove, 
°n  account  of  the  work  to  be  done  by  him  in  raining,  raising  and 
delivering  ore  under  the  agreement,  $2,100  more  in  November 
:t,£\  a!u*  December,  1878,  and  January,  1879.     No  more  payments 
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were  ever  made.  Blackwell  furnished  the  complainant  with 
•boat  four  hundred  and  fifteen  tons  of  ore  on  the  order  of  Mr. 
Colborn,  the  complainant's  husband  and  agent.  Mr.  Coiborn 
could  not  find  a  profitable  market  for  .any  more,  and  therefore 
ordered  him  to  send  no  more.  Blackwell,  or  Francis  N.  Grove, 
in  bis  stead,  urged  Mr.  Colborn  to  furnish  more  money  in 
December,  1878,  or  January  following.  He  did  not  furnish  it, 
and  the  work,  therefore,  stopped.  Blackwell  says  he  stopped 
because  he  could  not  get  money  enough  to  pay  his  men  or  store- 
bills,  or  to  repair  machinery.  The  mine  lay  idle  from  that  time 
until  September,  1879,  when  Francis  N.  Grove  himself  took  pos- 
session of  and  operated  it,  and  be  has  worked  it  ever  since. 
When  the  lease  was  made  to  the  complainant  there  were  two 
mortgages  on  the  property,  one  originally  for  $1,000  and  inter- 
est, dated  November  1st,  1873,  given  to  and  held  by  Abraham 
D.  Salmon,  and  the  other  for  $3,000  and  interest,  dated  January 
29th,  1877,  given  to  and  held  by  James  W.  Valentine.  Under 
foreclosure  proceedings  upon  the  former  mortgage  (the  holder  of 
the  other  being  a  party  to  the  suit  and  proving  his  claim),  the 
property  was  advertised  for  sale,  the  sale  to  take  place  on  the  3d 
of  March,  1879.  Mr.  Colborn,  having  heard  that  the  property 
was  so  advertised  for  sale,  caused  an  examination  of  the  title  to 
be  made  by  his  attorney,  who  investigate!  it  >nd  rf *-^—*A  ^yovk 
it,  A  few  days  afterwards  the  complainant  obtained  from  Mr. 
Leport  his  confirmation,  as  husband,  of  the  assignment  of  his 
wife  to  Henry  F.  Gove,  and  his  confirmation  as  assignee  of 
Francis  N.  Gove,  of  the  lease  from  Henry  F.  Grove  to  the  com- 
plainant. In  order,  as  the  complainant  alleges,  to  prevent  sale 
.if  the  property  and  to  protect  her  lease,  Greorge  Clarke,  from 
whom  she  had  borrowed  the  money  she  had  paid  under  the 
agreement,  afterwards  obtained  an  assignment  of  the  interest  of 
Salmon  and  Valentine,  under  the  decree  in  the  foreclosure  suit, 
by  paying  the  amount  due  thereon.  After  those  assignments  had 
been  made  there  was  negotiation  between  Francis  N.  Gove  and 
Clarke  with  a  view  to  the  taking,  by  the  latter,  of  a  lease  for  the 
premises,  the  lease  of  the  complainant,  in  that  case,  to  be  an- 
nulled.    The  negotiation  failed.     In  December,  1879,  the  oom- 
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plainant  made  an  agreement  with  Aleiamlei  Elliott  to  sell  bin 
twelve  thousand  tons  of  the  ore,  for  future  delivery,  at  $4  a  ton, 
payable  in  advance,  the  ore  to  be  delivered  in  lots  of  one  hundred 
tons  each,  on  the  railroad  cars  at  Shippenport,  or  on  the  Central 
railroad  at  Drakesville,  as  Elliott  should  direct.  (Jove  refused, 
not  only  to  furnish  any  ore  to  Elliott,  but  to  aoyone  else,  on  the 
complainant's  order.  The  sale  of  the  property  under  the  execu- 
tion was  adjourned,  from  week  to  week,  until  the  5th  of  January, 
1880,  when  the  sheriff,  at  the  request  of  Mr.  Leport,  the  assignee, 
and  against  the  earnest  remonstrance  of  Mr.  Davis,  the  solicitor 
of  Mr.  Clarke,  and  of  the  complainant,  put  up  the  property  for 
sale  and  struck  it  off  on  a  single  bid  of  $10,000,  to  James 
Sutherland,  whose  attendance  at  the  sale  to  buy  the  property 
Francis  N.  Grove  had  procured,  lending  him  $4,000  for  the 
purpose  of  paying  the  percentage  which  might  be  required  to  be 
paid  on  the  sale.  The  sheriff,  in  a  very  few  days  afterwards, 
delivered  the  deed  for  the  property  to  Sutherland. 

By  one  of  these  suits  the  complainant  seeks  to  set  aside  the 
sale  as  a  surprise,  and  as  fraudulent  as  against  her ;  and  by  the 
other  she  seeks  to  obtain  what  she  regards  as  her  rights  under  the 
lease.  That  the  sale  was  a  surprise  upon  the  complainant  there 
can  be  no  doubt;  and  it  is  manifest  that  if  it  be  permitted  to 
stand,  the  very  provision  (the  purchase  of  the  decree)  made  for 
her  protection  against  Gove  will  have  been  made  the  means  of 
effectuating  the  purpose  against  which  she  sought  to  guard  her- 
self. It  is  clear  that  the  fact  that  the  sale  took  place  was  really 
due  to  Gove  alone.  He  produced  the  only  bidder,  having  prevU 
ously  provided  him  with  the  means  to  purchase  the  property  on 
that  day,  and  it  is  not  denied  that  the  purchase  was  made  in 
Gove's  interest.  The  property,  it  may  be  remarked,  appears  to 
have  been  sold  for  an  inadequate  price.  Clarke  has  obtained 
title,  by  purchase,  to  all  the  claims  except  two  (together  amount- 
ing to  less  than  $30)  which  were  proved  against  Gove's  estate. 
If  the  complainant  is  not  to  be  held  to  have  abandoned  her  lease 
or  to  have  forfeited  all  claim  to  the  aid  of  equity,  the  sale  ought 
to  be  set  aside.  The  sheriff's  deed  was,  as  l>efore  stated,  deliv- 
ered in  a  very  few  days  after  the  sale,  and  the  purchaser  appears 
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to  have  given,  before  the  filing  of  the  bill,  a  mortgage  of  $3,000 
on  the  property,  to  raise  purchase-money.  The  holders  of  that 
mortgage  should  have  been  parties  to  this  suit 

To  consider  the  merits  of  the  controversy  as  to  the  complain- 
ant's claim  under  the  lease :  The  complainant  advanced  to  Gove 
|3,100  between  the  2d  of  September,  1878,  and  the  29th  of 
January  following.  For  this  she  has  received  only  about  four 
hundred  and  fifteen  tons  of  ore,  equivalent  to  about  $1,600.  In 
December,  1878,  or  January,  1879,  Gove  and  Black  well  urged 
Mr.  Colborn  to  advance  more  money,  untruly  representing  that 
there  were  three  thousand  tons  of  ore  mined  and  on  the  bank, 
while  in  fact  there  were  less  than  fourteen  hundred.  He  did  not 
advance  the  money,  however.  He  says  the  reason  was  that  he 
heard  of  the  encumbrances  on  the  property,  and  was  unwilling 
to  make  any  more  advances  until  some  arrangement  had  been 
made  as  to  them.  About  that  time  Colborn  appeare  to  have 
ascertained,  for  the  first  time,  that  the  property  was  advertised 
for  sale  under  foreclosure  proceedings,  and  Clarke,  to  befriend 
the  complainant  by  assisting  her  to  hold  the  lease,  and  thus 
secure  himself  against  loss  for  his  advances  of  money  to  her  (for 
she  had  obtained  all  the  $3,100  from  him),  immediately  set  about 
obtaining  control  of  the  mortgages,  and  got  it  accordingly.  And 
he  otherwise  (by  obtaining  the  instruments  of  confirmation)  for- 
tified the  complainant's  title  to  the  lease.  It  is  urged  that  Mr. 
Colborn  was  well  aware  of  the  existence  of  the  mortgages  befon 
the  lease  was  made;  and  in  this  connection,  it  may  be  added,  it 
is  also  said  that  he  or  his  attorney  was  at  the  same  time  told  that 
the  lease  was  legally  of  no  binding  effect  whatever.  It  is  enough 
to  say  on  both  those  points  that  if  (and  there  is  a  contrariety  of 
evidence  on  the  subject)  the  complainant  or  her  agent  or  attorney 
was,  when  the  lease  was  made,  apprised  of  the  fact  that  there 
were  encumbrances  on  the  property,  it  is  quite  evident  that  they 
were  led  to  suppose  that  they  were  in  hands  entirely  friendly, 
and  that  no  trouble  or  disturbance  was  to  be  apprehended  from 
them  ;  and  it  is  very  improbable  that  the  complainant  would  have 
advanoed  over  $3,000,  as  she  did,  on  a  lease  that  she  was  in- 
formed, when  she  entered  into  it,  was  legally  entirely  worthless 
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It  is  a  significant  fact,  in  this  latter  connection,  that  the  lease 
was  drawn  by  Mr.  Leport,  the  assignee,  himself,  who  appears  to 
have  accompanied  Grove  as  his  counsel  in  the  negotiation  ;  and, 
moreover,  it  may  be  added,  the  assignee  in  February,  1879, 
solemnly  confirmed  the  lease. 

According  to  the  evidence,  the  lease  was  not  only  not  intended 
to  lie  a  fraud  on  Gove's  creditors,  but  it  was  regarded,  both  by 
Grqye  and  his  assignee,  as  a  legitimate  means  of  enabling  the 
former  to  pay  off,  by  means  of  the  royalty,  the  claims  of  his 
creditors  against  him.     Qove  was  at  liberty,  at  his  pleasure,  to 
surrender  the  privilege  of  mining,  but  he  did  not  do  so.   On  the 
contrary,  he  proceeded  with  the  work  in  October,  1879;  and 
when,  in  December  following,  the  complainant  had  found  a  pur- 
chaser for  twelve  thousand  tons  of  the  ore,  to  be  paid  for  in 
advance,  in  lots  of  one  hundred   tons  each,  Grove  refused  to 
deliver  the  ore  or  recoguize  the  complainant's  right  to  it.   There 
J8  no  evidence  that  the  complainant  intended  to  abandon  the 
lease.     The  evidence  adduced  by  Gove  on  the  subject  shows  only 
a. desire  on  his  own  part  to  substitute,  if  ke  could,  a  lease  with 
Clarke  as  lessee  for  the  lease  to  the  complainant.     He  did  not 
take  the  steps  necessary,  under  the  lease,  to  put  an  end  to  it    If 
hke  was  unwilling  to  work  under  the  agreement  which  it  con- 
tained, he  should  have  notified  the  complainant  of  the  fact     He 
ciid  not  do  so,  but,  as  before  stated,  continued  to  work  under  it 
The  non-payment  of  the  money  due  him  under  the  agreement 
^3id  not  work  a  forfeiture  of  the  lease ;  nor  could  there  be  any 
Cor  non-payment  of  royalty  or  failure  to  take  out  ore  while  he 
continued  to  work  the  mine  tinder  the  agreement;  for,  by  the 
%erms  of  the  agreement,  there  was  to  be  no  forfeiture  for  failure 
"%o  pay  royalty,  or  to  mine  less  than  five  thousand  tons  a  year 
^during  that  time.     Nor  can  the  complainant,  under  the  circum- 
stances, be  defeated  in  her  claim  under  the  lease  by  the  fact  that 
*fche  original  assignee  had  no  power,  as  assignee,  to  recognize  the 
lease.     As  before  shown,  the  rights  of  the  creditors  under  the 
^assignment  are  not  involved  in  this  controversy,  Clarke  having 
acquired  them  all  with  the  exception  of  two  insignificant  claims 
{the  owners  of  which  cannot  be  found),  which  can  be  perfectly 
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protected  consistently  with  the  enforcement  of  equity  between 
the  real  parties  to  the  controversy,  the  complainant  and  Oove. 
There  will  be  a  decree  in  the  one  suit  when  all  the  necessary 
parties  shall  have  been  brought  in,  that  the  sheriff's  sale  be  set 
aside,  but  on  such  terms  as  to  protect  the  purchaser  and  his 
mortgagees,  whose  mortgage  will  be  set  aside  with  the  setting 
aside  of  the  sale.  The  $4,000  paid  to  the  sheriff  appear  to  be 
in  his  hands  yet,  and  he  still  holds  the  check  given  to  him  by 
the  purchaser  for  the  balance  of  the  purchase-money.  There 
will  be  a  decree  in  the  other  suit  securing  to  the  complainant  the 
benefit  of  the  lease.  And  Francis  N.  Gove  will  be  decreed  to 
pay  the  costs  of  each  suit. 

Peb  Curiam. 

This  decree  unanimously  affirmed. 


Mart  S.  O'Mara  et  al.,  appellants, 


Elizabeth  Nugent,  respondent, 

A  husband  and  wife  assigned  policies  of  life  insurance  held  by  the  wife  on 
the  life  of  her  husband,  to  secure  their  assignee  from  loss  as  administrator  of 
the  husband's  deceased  partner,  to  whose  estate  the  husband  was  largely  in- 
debted.— Held, 

(1)  That  while  such  an  assignment  was  valid,  yet  as  the  administrator  had 
released  an  endorser  on  the  note  which  represented  his  or  his  intestate's  claim 
against  the  husband,  the  wife  was  entitled  to  have  the  policies  surrendered 
and  transferred  to  her,  although  she  had  allowed  the  assignment  to  remain 
unquestioned  for  several  years  thereafter. 

(2)  That  the  fact  that  the  premiums  on  the  policies  had  been  paid  by  the 
husband  out  of  his  own  funds,  could  not  be  raised  by  the  defendants,  because 
the  pleadings  had  not  been  framed  so  as  to  include  that  question. 

Mr.  John  W.  Taylor,  for  appellants. 
1/r.  Fred.  H.  Teese}  for  respondent. 
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On  appal  from  a  decree  advised  by  Vice  Chancellor  Bird, 
whose  opinion  is  as  follows : 

The  bill  in  this  case  was  filed  to  compel  the  surrender  of  two 
policies  of  insurance  on  the  life  of  Christopher  Nugent  for  the 
benefit  of  his  wife. 

The  policies  were  assigned  to  David  CMara  in  his  lifetime  by 
C.  Nugent  and  his  wife,  the  complainant.  The  assignment  is 
under  seal,  purports  to  be  for  a  valuable  consideration,  and  is 
absolute  on  its  face.  The  bill  alleges,  however,  that  the  real 
purpose  of  the  assignment  was  to  secure  David  O'Mara  against 
any  loss  because  of  his  becoming  administrator  of  the  estate  of 
one  Farrell — to  which  estate  Nugent  was  largely  indebted.  The 
answer  admits  that  the  policies  were  assigned  for  such  purpose, 
but  charges  that  they  were  also  assigned  for  the  further  purpose 
of  seen  ring  to  said  O'Mara  a  large  amount  due  to  him  personally. 

To  arrive  at  the  truth,  parol  testimony  became  necessary. 

Christopher  Nugent  says  that  O'Mara  asked  him  to  have  the 
assignment  made  to  secure  the  money  due  the  Farrell  estate; 
that  he  asked  his  wife  to  make  the  assignment  for  that  purpose, 
and  that  it  was  assigned  for  that  purpose  and  no  other.  He  also 
says  there  was  no  subsequent  arrangement  respecting  it.  The 
complainant  says  they  were  assigned  to  secure  the  payment  of 
the  debt  due  from  her  husband  to  the  Farrell  estate,  and  for  no 
other  purpose. 

David  O'Mara  died  soon  after.  His  widow,  Mary,  adminis- 
tered upon  his  estate.  According  to  her  statements  under  oath, 
she  had  a  very  intimate  knowledge  of  her  husband's  affairs.  She 
says  she  kuew  of  Nugent's  liability  to  the  Farrell  estate,  of 
which  her  husband  was  administrator,  and  of  the  liability  of 
Nugent  &  Co.  to  her  husband  personally.  She  was  thus  inter- 
rogated: 

"  Q.  Have  you  auy  personal  knowledge  of  the  purpose  or  object  of  that 
assignment  ? 
lA.  Any  personal  knowledge? 
41  Q.  Yes? 
"  A.  It  was  given  for  the  Farrell  < 
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"  Q.  Do  yon  know  when  your  husband  first  got  it? 

"A.  At  the  time  he  was  made  administrator  of  the  Farrell  estate. 

"Q.  Ton  knew  he  had  it? 

"A.  Yes,  sir;  I  saw  it  sereml  times. 

M  Q.  Do  you  know— I  think  I  asked  you  whether  yon  knew  the  object  of 
that  assignment  ? 

"A.  Of  the  policy? 

UQ.  Yes? 

M  A.  For  the  Farrell  estate? 

«Q.  8olely? 

"  A.  No,  sir. 

"  Q.  What  do  yon  know  about  it? 

"II  knew,  at  the  time  that  Mr.  OWara  was  made  administrator  of  the 
Farrell  estate,  that  Mr.  Nugent  owed  Mr.  CKMara  a  great  deal  of  money,  at 
least  to  my  knowledge  at  that  time,  $16,000 ;  then  when  Mr.  O*  Mara  took  the 
position  of  administrator,  in — he  also  knew  that  Mr. — he  had  these  policies 
given  him  as  security  for  this  estate,  and  he  really  would  hare  always  felt  that 
they  were  part  security  for  the  loan  to  him — money  that  was  loaned  to  him." 

My  mind  is  fully  satisfied  from  this  evidence  that  the  assign- 
ment was  not  made  for  any  other  purpose  than  to  secure  the 
Farrell  estate.  This  view  is  enforced  by  the  consideration  that 
the  administrator  changed  the  character  or  form  of  the  indebted- 
ness. Although  it  is  not  clearly  established,  it  was  admitted 
that  the  Nugents  and  Farrell  were  in  business  as  partners,  and 
that  the  Nugents  became  liable  to  Farrell  in  the  sum  of  120,000. 
This  is  so  when  O'Mara  undertakes  the  administration.  Instead 
of  running  risks  as  administrator,  he  accepts  of  the  notes  of  the 
Nugents,  in  all  probability  giving  time.  Well  might  he,  as  a 
prudent  trustee,  insist  on  further  security.  And  when  it  is  re- 
membered that  the  assignment  was  made  at  the  same  time,  no 
reasonable  doubt  remains. 

Tt  is  not  to  be  overlooked  that  the  individual  claim  of  O'Mara 
was  of  long  standing,  and  had  never  been  pressed  for  payment, 
and  was  not  for  years  after  the  payment  of  the  Farrell  claim. 
But  as  I  understand  the  testimony,  what  is  most  convincing  is 
that  at  the  time  of  the  execution  of  this  assignment  Mr.  Oscar 
Baldwin  was  endorser  on  the  notes  held  by  O'Mara  against  Nu- 
gent    It  is  reasonable,  therefore,  to  suppose,  as  C.  Nugent  swears, 
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that  CVMara  had  all  the  security  for  that  claim  which  he  de- 
sired. 

Bat  should  there  be  a  mistake  in  this,  and  the  parties  really 
intended  to  secure  the  claims  of  CMara  as  well  as  the  Farrell 
claim,  then  the  complainant  urges  in  bar  the  fifth  section  of  the 
act  res|>ec'iing  the  rights  of  married  women,  which  forbids  them 
becoming  surety  or  liable  for  the  debt  or  default  of  any  other 
person ;  and  also  the  fifteenth  section,  which  declares  that  the 
rights  and  property  of  a  married  woman  shall  not  be  subject  to 
the  disposal  of  her  husband,  nor  liable  for  his  debts. 

However,  the  authorities  all  hold  that  a  married  woman  may, 
with  her  husband,  mortgage  her  lands  to  pay  her  debts  or  the 
debts  of  any  other  person,  for  which  she  is  in  no  way  liable. 
Merchant  v.  Thompson,  7  Stew.  Eq.  78,  and  oases  cited. 

Certainly,  if  she  may  assign  an  interest  in  lands  as  collateral 
security  for  the  payment  of  the  debts  of  another,  she  may  her 
interest  in  a  chattel,  or  chose  in  action. 

But  this  cannot  avail  the  defendant,  since  I  do  not  find  that 
there  was  any  assignment  of  these  policies  to  secure  the  O'Mara 
claim. 

Counsel  for  defendants  does  not  rest  his  case  on  the  assignment 
alone,  but  also  on  the  fact  that  the  policies  were  so  long  allowed 
ho  remain  with  defendants.  The  Farrell  claim  was  paid  in  1875 ; 
David  O'Mara  (lied  in  1876;  and  this  bill  was  not  filed  until 
June,  1882.  Since  no  consent  to  this  whatever  of  Mrs.  Nugent 
•3  satisfactorily  shown,  in  my  judgment,  not  the  slightest  presump- 
tion arises  against  her  on  this  account.  To  create  an  obligation 
Under  a  married  woman  under  such  circumstances,  not  only  her 
knowledge  of  the  purpose  for  which  her  property  was  adversely 
frield,  but  her  assent  thereto,  should  be  established. 

In  addition  to  this,  the  defendants  claim  that,  the  premiums 
cm  these  policies  having  all  been  paid  by  C.  Nugent  out  of  his 
Own  private  funds,  therefore  to  the  extent  of  such  pay  men  te  they 
liave  a  just  and  equitable  lien  on  these  policies.  I  think  the 
(^leadings  are  not  so  framed  as  to  embrace  this  claim.  There  is 
too  cross- bill9  nor  any  charge  in  the  nature  of  a  cross-bill,  nor 
prayer  for  such  equitable  relief  upon  which  a  decree  can  be  based. 
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Peter  H.  Beckmann  et  al.,  appellants, 

v. 

Hoboken  Bank  for  Savings,  respondent. 

On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  is 
reported  in  Hoboken  Bank  for  Savings  v.  Beckmann,  9  Stew.  Eq. 
83. 

Mr.  Randolph  Parmly  and  Mr.  Gilber*  <Mlinsf  for  appellants. 
Mr.  Malcolm  W.  Niven,  for  respondent 

Per  Curiam. 

This  decree  unanimously  reversed  as  to  *vo.  amount  of  the 
consideration,  and  remitted-  to  a  master  to  .w-\  *vn  the  correct 
amount 


Edwin  Lister,  appellant, 

v. 

Hannah  A.  Lister,  re^vni^nt. 

On  appeal  from  a  decree  of  the  chance' '  v    whose  opinio.v  t 
reported  in  Lister  v.  Lister,  8  Stew.  Eq.  £9. 

Mr.  Wm.  H.  Francis  and  Mr.  J.  D.  Bedle  (rr.  appellant. 

Mr.  Wm.  B.  Guild,  Jr.,  and  Mr.  C.  Parker,  for  A^poiulent 

Per  Curiam. 

This  decree  unanimously  affirmed  for  the  reasons  gi^x*  *»,'   u: 
chancellor. 


CASES 


adjudged  or 


THE  COURT  OF  CHANCERY 


OF 


THE  STATE  OF  NEW  JERSEY. 

OCTOBER  THBM,   188a 


Thbodobe  Runyon,  Esq.,  Chancellor, 


Abraham  V.  Van  Fleet  and  John  T.  Bird,  Ebq*.,  Vic* 
Chancellors. 


Richard  A*  Roes 

v. 
Lewis  T.  Ttiswobtm, 


1.  in  a  rait  oy  one  partner  against  the  other,  for  settlement  of  the  partner* 
■nip  concerns,  this  court  does  not  get  such  control  of  the  assets  as  to  enable  It 
to  prerent  the  firm's  creditors  from  proceeding  at  law  to  judgment  and  execu- 
tion, and  levy  upon  the  assets,  until  after  decree  of  dissolution  proriding  for 
calling  In  the  creditors,  and  some  creditor  has  come  in. 

2.  Where  judgment  creditors  had  recovered  their  judgments  against  part- 
ners after  the  filing  of  a  bill  by  one  partner  against  the  other  for  settlement  of 
the  affairs  of  the  copartnership,  and  had  issued  execution  thereon,  before 
decree  for  dissolution  and  call  for  creditors,  though  after  the  appointment  of  a 
reoaWer,  by  consent—  Held,  that  they  were   entitled  to  the  benefit  of  their 
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3.  To  obtain  relief  here  they  most  be  made  parties.   Leave  given  to  them  to 
apply  to  be  let  in. 

Bill  for  relief.     On  petition  of  judgment  creditors. 

Mr.  W.  B.  Maxson  and  Mr.  H.  C.  Suydam,  for  petitioner!. 

Mr.  R.  V.  IAndabury,  contra. 

The  Chancellor. 

The  complainant,  by  his  bill,  which  is  exhibited  against  his 
copartner,  states  that  prior  to  June  1st,  1876,  he  was  the  sole 
owner  of  a  certain  planing-mill  and  sash  and  blind  and  mould- 
ing-factory at  Bound  Brook,  with  the  necessary  stock,  machinery 
and  fixtures  for  carrying  on  the  business;  that  about  that  time 
he  entered  into  copartnership  with  the  defendant  in  the  busi- 
ness, the  latter  buying  one-third  of  the  stock,  machinery  and  fix- 
tures, and  to  have  one-third  of  the  profits,  the  complainant  to 
have  two-thirds ;  that  the  terms  of  the  agreement  were  not  re- 
duced to  writing  and  there  was  no  limit  fixed  to  the  duration  of 
the  partnership ;  that  the  defendant  was  to  pay  $2,715.59  for  his 
interest,  but  never  paid  more  than  $2,000  of  that  sum  ;  that  the 
business  was  continued  until  April  1st,  1882,  when  the  defend- 
ant abandoned  it  without  making  any  settlement  of  the  partner- 
ship affairs,  and  that  they  have  never  since  been  settled,  either 
wholly  or  in  part ;  that  the  business,  while  it  was  carried  on  by 
the  firm,  produced  but  a  small  profit,  and  on  the  whole  was  con- 
ducted at  a  great  loss  to  both  partners,  but  particularly  to  the 
complainant;  that  he  lent  large  sums  to  the  firm,  some  of  which 
were  never  repaid,  while  the  defendant  never  contributed  any- 
thing, except  in  paying  the  $2,000  on  account  of  the  price  of  his 
interest  in  the  property,  and  that  on  the  1st  of  April,  1882,  there 
was  due  from  the  firm  to  the  defendant  about  $173,  and  to  the 
complainant  about  $900.  The  bill  further  states  that  on  the 
last- mentioned  day  the  value  of  the  assets  of  the  firm  was 
$5,010.27,  and  the  amount  of  the  liabilities  $7,073.93;  that 
since  that  time  the  complainant  has  continued  to  carry  on  the 
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business,  and  has  done  so  as  well  as  he  could;  that  he  has 
used  all  the  proceeds  for  paying  the  debts,  and  has  paid  about 
$1,000  of  the  liabilities ;  that  the  uncollected  balance  of  the  book 
accounts  which  the  firm  had  at  that  date  is  nearly  worthless ; 
that  the  stock  is  worth  about  $300  less  than  it  was  then ;  thai 
the  book  accounts  since  that  time  amount  to  about  $800,  and  the 
bills  payable,  created  since  then,  to  about  $700;  that  the  defend- 
ant has  refused  and  still  refuses  to  make  any  settlement  of  the  co- 
partnership matters  or  to  do  anything  by  which  an  adjustment 
can  be  obtained,  and,  on  the  other  hand,  seeks  to  prevent  a  settle- 
ment; that  Isaac  D.  Titsworth,  the  defendant's  father,  and  an* 
other  creditor,  have  brought  suits  against  the  firm,  which  were 
pending  when  the  bill  was  filed,  and  will  soon  obtain  judgments, 
and  that  soon  the  partnership  property  will  be  sold  under  execu- 
tions at  a  great  loss  to  the  partners  and  the  creditors  of  the  firm. 
The  bill  further  states  that  more  capital  is  needed  to  carry  on 
the  business;  that  the  defendant  has  no  property  except  his  in- 
terest in  the  business,  and  is  unable  to  advance  any  more  capital 
and  that  the  complainant  is  unwilling,  if  not  unable,  to  advance 
any  more,  and  is  unwilling  to  continue  in  the  business  any 
longer  the  amount  he  has  advanced  beyond  his  share  of  the  capi- 
tal ;  that  it  is  impracticable  to  go  on  with  the  business  except  at 
a  great  loss,  and  that  in  the  present  situation  of  affairs  the  busi- 
ness cannot  be  carried  on.  It  prays  for  an  answer  without  oath ; 
that  an  account  may  be  taken  of  all  the  copartnership  affairs ; 
that  a  receiver  may  be  appointed  to  take  charge  of  and  settle  all 
the  copartnership  matters  under  the  direction  of  this  court,  and 
for  general  relief. 

The  bill  was  filed  January  9th,  1883,  and  on  the  23d  of  that 
month  a  receiver  was  appoined  with  "  full  power  to  demand,  sue 
for,  collect  and  receive  and  take  into  his  possession  all  the  goods 
and  chattels,  rights  and  credits,  moneys  and  effects,  lands  and 
tenements,  books,  papers,  choses  in  action,  bills,  notes  and  prop- 
erty of  every  description  belonging  to  the  copartnership,  and  tc 
take  charge  of  and  settle  all  of  the  copartnership  matters,  undei 
the  direction  of  this  court,  according  to  law  and  the  practice  of 
this  court."    Isaac  D.  Titsworth,  the  creditor  above  named,  re- 
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covered  judgment  against  the  firm  on  the  29th  of  January,  six 
days  after  the  receiver  was  appointed,  and  issued  execution 
thereon  and  levied  on  the  partnership  property.  McNabb  & 
Co.,  creditors  of  the  firm,  began  suit  against  it  on  the  23d  of 
December,  1882,  and  recovered  judgment  on  the  26th  of  Janu- 
ary, 1883,  on  which  judgment  execution  has  been  issued. 

Those  creditors  ask  that  their  judgments  may  be  paid  oat  of 
the  property  in  the  receiver's  hands.  The  application  is  resisted 
on  the  ground  that  in  view  of  the  appointment  of  the  receiver 
they  are  not  entitled  to  any  priority  over  the  other  creditors  of 
the  firm.  They  were  diligent  creditors,  pursuing  their  lawful 
remedy  for  the  recovery  of  their  debts  when  the  bill  was  filed. 
If  they  are  to  lose  the  benefit  of  their  diligence  it  must  be  be- 
cause the  other  creditors  who  have  not  sued  have  obtained  an 
interest  in  the  assets  which  forbids,  and  that  can  only  be  true  on 
the  ground  that  this  court  has  assumed  an  administration  of  the 
affairs  of  this  concern,  which  ensures  a  just  and  equitable  appli- 
cation of  its  assets  to  the  payment  of  its  debts.  If  the  proceed- 
ings under  consideration — this  suit — were,  from  the  moment  the 
receiver  was  appointed,  beyond  the  control  of  the  parties  to  them, 
at  least  so  far  as  that  the  parties  could  not  discontinue  them  with- 
out the  consent  of  all  the  cnditors,  such  a  distribution  would  be 
insured.  But  the  suit  is  at  this  moment,  and  has  been  ever  since 
it  was  begun,  under  the  control  of  the  parties — the  two  copart- 
ners. If  they  agree  to  discontinue  the  suit  and  discharge  the  re- 
ceiver, whether  in  order  to  go  on  with  the  business,  or  for  any 
other  reason,  or  merely  at  will,  can  this  court  refuse  to  grant  the 
order  of  discontinuance  or  dismissal?  It  surely  caunot.  How» 
then,  can  any  distribution  of  the  asset?  be  ensured  at  this  stage 
of  the  proceedings?  Has  this  court  obtained  such  a  hold  of  the 
assets  as  places  them  beyond  the  reach  of  the  parties?  Have  the 
parties  lost  all  control  of  the  property,  so  that  henceforth  it  must 
be  administered  here,  and  the  partnership  affairs  settled  here, 
without  regard  to  the  wishes  of  the  partners? 

The  bill  prays  no  dissolution.  It  does  not  expressly  allege 
insolvency,  though  it  shows  it.  When  the  proceedings  in  such  i 
suit  have  gone  to  the  extent  of  an  order  of  this  court  that  tba 
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assets  be  distributed  among  the  creditors,  and  the  creditors  have 
been  called  in,  and  any  of  them  have  come  in,  the  parties  to  the 
suit  have  lost  their  absolute  control,  and  the  creditors  who  have 
come  in  have  acquired  an  interest  in  the  proceeding  which  will 
prevent  a  discontinuance  without  their  consent.  But  it  is  most 
obvious  that  before  that  time  the  parties  will  not  have  lost  their 
control  of  the  suit.  Such  a  suit  is  unlike  one  brought  under  the 
statute  in  insolvency  against  a  corporation.  Under  that  statute 
the  court  proceeds  against  the  corporation  to  wind  up  its  affairs 
and  distribute  its  assets.  If  the  court  is  satisfied  that  the  com- 
pany is  within  the  provision  of  the  statute  as  to  insolvency  Ac., 
it  will  enjoin  it  from  exercising  its  privileges  or  franchises,  and 
from  collecting  or  receiving  i's  debts  and  from  disposing  of  its 
property.  That  proceeding  is  of  the  nature  of  a  bankruptcy 
proceeding,  and  the  complainant  or  petitioner  therein  has  no 
control  of  it  after  the  court  has  entered  on  the  administration  of 
the  assets.  But  such  suits  as  this  are  suits  between  individuals 
in  regard  to  the  settlement  of  their  own  affairs,  aud  though  there 
may  cornea  time  in  them  when  the  creditors  will  have  such  an 
interest  in  the  proceedings  that  the  court  will  not  permit  the 
parties  to  discontinue,  but  will  administer  the  assets,  it  is  clear 
that  until  that  time  it  ought  to  favor  and  not  restrain  the  dili- 
gent creditor.  Until  the  time  comes  when  this  court  has  contro. 
of  the  proceedings  as  against  the  parties  to  them,  so  that  it  may 
disregard  their  wishes  as  to  the  withdrawal  or  discontinuance  of 
the  proceedings  and  deny  them  control  over  the  assets,  it  has  not 
the  requisite  jurisdiction  to  forbid  the  creditors  from  acquiring 
liens  by  virtue  of  legal  proceedings.  Until  there  is  a  decree  of 
dissolution,  providing  for  calling  in  the  creditors  and  ascertain* 
ing  their  demands,  and  some  creditor  has  come  in,  the  proceed- 
ings are  within  the  control  of  the  parties,  and  until  then  the 
creditors  of  the  firm  may  proceed  at  law  to  acquire  liens  upon 
the  property  for  their  debts.  After  the  decree  of  dissolution 
they  may  be  enjoined,  because  then  the  court  has  provided  a 
mode  of  collecting  their  claims.  This  view  of  the  subject  was 
taken  in  Waring  v.  Robinson,  Hoffm  Ch.  5&£»  a  well-considered 
case.     And  so,  too,  in  Adams  v.  Hackett,  7  Col.  187.     See, '  'so, 
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Adams  v.  Woods,  8  Oal.  162;  Adams  v.  Woods,  9  Chi  2±;  and 
EUicott  v.  K  6'.  Jrw.  Co..  7  QUI  S68.  In  Holmes  v.  MeDowdt, 
16  Hun  686  (affirmed  76  N.  Y.  696,  on  the  prevailing  opinion 
of  the  ooort  below),  a  contrary  doctrine  was  held  by  the  majority 
of  the  court,  but  the  dissenting  opinion  of  Learned,  P.  J.,  pre- 
sented what  seems  to  me  to  be  the  true  view.  In  the  opinion  of  the 
majority  of  the  court,  stress  is  laid  on  the  fact  that  the  parties 
had  come  into  court  to  distribute  the  assets  among  the  creditors, 
and  that  action  on  their  part  was  regarded  as  equivalent  to  an 
assignment  for  the  equal  benefit  of  the  creditors.  But  that 
view  cannot  be  maintained,  for  an  assignment  for  the  equal  benefit 
of  creditors  is  irrevocable,  while  the  proceeding  in  equity  is,  as 
before  stated,  up  to  the  time  when  the  court  has  called  in  the 
creditors,  and  some  creditor  has  come  in,  revocable. 

It  is  suggested  that  this  court  favors  proceedings  here  for  the 
distribution  of  the  assets  of  partnerships,  because  it  can  secure 
equality  in  (he  administration  of  the  property.  But  the  maxim 
"equality  is  equity,"  is  not  applied  in  the  administration  of  th« 
assets  of  partnerships  to  deprive  a  diligent  creditor  of  the  lien  he 
has  lawfully  acquired  before  the  court  has  undertaken  the  dis- 
tribution. A  creditor  at-large  of  a  partnership  cannot  maintain 
a  suit  even  to  restrain  an  execution  creditor  of  a  member  of  the 
firm  from  enforcing  his  legal  remedy  against  the  partnership 
property.  Young  v.  Frier,  1  Stock  466 ;  Mxitnight  v.  Smith,  t 
C.  E.  Or.  1869.  The  parties  to  such  a  suit  as  this  may,  up  to  a 
certain  period  in  its  progress,  dismiss  it  and  give  preferences,  and 
the  court  cannot  prevent  it 

In  the  case  in  hand  the  order  appointing  the  receiver  was  made 
by  consent.  It  empowered  him,  indeed,  to  take  into  his  posses- 
sion the  assets,  and  to  take  charge  of  and  settle  all  of  the  copart- 
nership matters  under  the  direction  of  the  court,  according  to  law 
and  the  practice  of  the  court;  but  there  was  no  decree  of  disso- 
lution nor  of  insolvency,  nor  any  direction  to  call  in  the  cred- 
itors, and  when  the  judgments  in  question  were  recovered  there 
had  been  no  further  proceedings  in  the  cause,  nor  had  any  credi-  - 
tor  come  in.  Did  this  court,  by  that  order,  obtain  such  control 
of  the  assets  that  it  could  have  denied  the  application  of 
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parties  to  dismiss  the  bill  and  discharge  the  teoeiver  the  next  da] 
after  it  was  made?  Clearly,  it  did  not  Nor  could  it,  indeed, 
deny  such  an  application  if  made  now. 

The  answers  to  the  petitions  state  that  after  the  making  of  the 
order  appointing  the  receiver,  the  partners,  by  bill  of  sale,  trans- 
ferred the  partnership  property  to  him,  "in  consideration  of  his 
appointment  and  in  furtherance  of  the  trust/'  That  fact  does 
not  affect  the  decision  of  the  question.  The  receiver's  title  under 
the  voluntary  bill  of  sale  is  not  valid  as  against  these  judgment 
creditors,  unless  it  be  because  it  was  created  in  aid  of  the  re- 
ceivership, and  that  transfer  would  not  prevent  the  parties  from 
patting  an  end  to  this  suit  by  dismissing  the  bill. 

I  have  thus  considered  the  merits  of  these  applications,  without 
regard  to  the  irregularity  of  the  proceedings,  because  no  objec- 
tion was  made  on  that  ground,  and  it  was  deemed  desirable  that 
the  question  should  be  decided,  with  as  little  delay  as  practicable  on 
its  merits,  as  presented  on  the  petitions  and  answers  and  the  bill. 
The  petitioners  are  not  parties  to  this  suit,  and  it  is  settled  prac- 
tice that  no  motion  can  be  made  in  a  cause  by  one  who  is  not 
sl  party  to  it,  except  that  he  be  made  a  party.     Linn  v.  Wheder, 
O  C  E.  Or.  281.    These  creditors  may  be  made  parties,  and 
thereupon  the  relief  prayed,  or  other  appropriate  relief  to  the 
i  end,  will  be  accorded  to  them. 


Robertha  S.  Kinney  et  al. 

v. 

Emery  and  Stewart. 


feet  that  a  subpoena  ad  respondendum  lb  returnable  on  a  legal  holiday  k 
£groand  for  setting  it  aside. 


^4otion  to  quash  subpoena  ad  respondendum 
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Mr.  H.  A.  Fhtek  and  Mr.  J.  A.  Bullock,  for  the  motion. 

Mr.  W.  A.  Cotter,  contra. 

The  Chancellor. 

The  subpoena  to  answer  was  made  returnable  on  the  30th  of 
May,  which  is  one  of  die  legal  holidays  on  which  it  is  provided 

Note. — Courts  will  notice,  judicially,  Christmas  and  other  holidays,  Bromgh 
y.  Parkings,  Ld.  Raym.  993;  Saucer  v.  Farmer*  Bank,  4  Md.  409;  Ellis  ▼. 
Reddin,  1*  Kan.  306;  Rice  v.  Mead,  83  How.  Pr.  445;  Slate  v.  Minnick,  15 
Iowa  123;  Hanson  y.  Spackelton,  4  DowL.  48;  see  Swindle  v.  Poors,  59  Qa.336; 
Chrisman  v.  Tattle,  59  Ind.  155. 

Ministerial  and  even  judicial  proceedings  which  would  be  inyalid  on  Sun- 
day may  be  lawfully  done  on  a  holiday.  At  common  law  the  issuing  of  process 
on  Sunday  was  not  illegal,  Clough  y.  Shepherd,  31  N.  H.  490;  Johnson  y.  Day, 
17  Pick.  106;  nor  in  the  ecclesiastical  courts,  Alancon  ▼.  Brookbank,  Garth.  604; 
and  process  may  not  be  tested  on  Sunday,  Helm  v.  Rodgers,  5  Humph.  105; 
Haines  v.  McOormick,  5  Ark.  663;  Van  Vechten  v.  Paddock,  It  Johns.  178;  see 
Hibernia  Bank  v.  O  Orady,  47  Col.  579  ;  Langabier  v.  Fairbury  R.  R,  64  Hi  843; 
nor  notices,  Sloan  v.  Williford,  3  Ired.  307;  see  Taylor  v.  Thomas,  1  Or.  Ch.  106; 
Haynes  v.  Sledge,  t  Porter  530;  Carlisle  Bank  v.  Rheem,  10  Phila.  468,  76  Pa. 
St.  138;  nor  orders,  Coleman  v.  Henderson,  LitL  Set.  Cos.  171;  but  a  writ  at 
error  will  not  be  quashed  because  issued  on  Christmas,  Starke  v.  Marshall,  3  Ala. 
44;  see  Dean  v.  Jackson,  5  Low.  Can.  164;  State  v.  California  Co.,  13  Nee, 
€03;  nor  a  justice's  summons,  because  issued  on  Washington's  birthday 
Smith  V.  Ihling,  47  Mich.  614. 

An  officer  is  not  obliged  to  receive  process  tendered  on  Sunday,  Fentress  • 
Brown,  PhiL  {N.  C.)  375;  Whitney  v.  Buttcrfield,  13  Col.  335;  see  Samuel 
B idler,  1  Exch.  489;  nor  instructions  as  to  executing  it,  Sterns  Appeal,  64  1 
SL447. 

Ordinary  writs  or  notices  cannot  be  served  on  Sunday,  Mclleham  y.  Sm 
8  T.  R  86;  Hughes  v.  Budd,  4  Jur.  150;   Shaw  v.  Dodge,  5  N.  H.  4 
Anderson  v.  Biree,  3  Mich.  880;  Field  v.  Park,  80  Johns.  140 ;  Chesapeal 
0.  Co.  y.  Bradley,  4  Oanch  C.  C.  103;  Cavendish  v.  Wethersfield  Co.,  8  Vt. 
Rob  v.  Moffatt,  3  Johns.  857 ;  Mackreth  v.  Nicholson,   19  Ves.  867 ;  Re 
Middlesex,  11  Jur.  484;  see  (yLeary  v.  Chmnagh,  Hay.  A  Jon.  373 ;  Bos 
Bennett,  33  On.  146 ;  Stapleton  v.  Reynolds,  5  Am.  Law  Rec  84$;  DM 
Bullard,  1  Rob.  (La.)  06 ;  nor  published,  Chicago  v.  Vulcan  Iron  Works, 
222;  People  v.  McCain,  51  Col.  360;  ^common  v.  Chicago,  40  IU.  146 ; 
Fowler,  65  Ind.  89;  Excelsior  Ins.  Co.  Ca*e,  1G  Abb.  Pr.  8;  Shaw  v.  W 
16  Cent.  L.  J.  375,  and  note;  Kellogg  v.  Qvrrico,  47  Mo.  157;  see  Mel 
Boyd,  57  Col.  406  ;  a  notice  to  quit  may  be  served  on  Sunday,  Songster 
16  L.  T.  (N.S.)  157 ;  can  a  capias  returnable  on  Sunday  be  executed  0 
day  ?  see  Loveridge  v.  Plaistow,  8  H.  Bl.  20;  Case  v.  Fowler,  65  Ind. 
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by  law, "  no  court  shall  be  held  except  in  the  cases  where/'  at  the 
jossage  of  the  act,  "  it  would  sit  on  the  first  day  of  the  week/1 
Rev.  p.  481.  The  defendants  now  move  to  quash  the  writ  on  the 
ground  that  it  was  returnable  on  that  day.  No  action  of  any 
kind  is  required  of  a  defendant  in  a  subpoena  on  the  return-day 
of  the  writ.  He  is  not  required  to  appear  or  enter  an  appearance 
then.     On  the  contrary,  he  is  informed  by  the  note  at  the  bottom 

Sunday  is  not  a  holiday  whereon,  in  an  emergency,  process  may  be  served, 
Moore  v.  Hagan,  2  Duv.  437  ;  see  Swinney  v.  Johnson,  18  Ark.  534;  Phillip*  v. 
/una,  4  CI  it  Fin.  246. 

Delivery  of  process  by  post  on  Sunday  is  not  service,  Beg.  v.  Leommster9  $ 
B.&S.  391;  see  Central  Bank  v.  Alden,  41  How.  Pr.  102.  Process  cannot  be 
served  on  Thanksgiving,  Gladwin  v.  Lewis,  6  Conn.  49 ;  it  may  be  served  on 
the  Fourth  of  July,  Horn  v.  Perry,  11  W.  Va.  694;  or  a  deposition  be  taken, 
Rogers  v.  Brooke,  30  Ark.  612;  and  a  notice  to  a  sheriff  for  failing  to  return 
an  execution  may  be  served  on  election  day,  Stephen*  v.  Hume,  1  Litt.  6;  or  a 
judicial  sale  held,  King  v.  Plait,  37  N.  Y.  155  ;  and  a  subpoena  and  injunction 
served,  Wheeler  v.  BartleU,  1  Edw.  Ch.  323;  see  Meek*  v.  Noxon,  1  Abb.  Pr. 
980  ;  Bieree  v.  Smith,  2  Abb.  Pr.  +11;  an  attachment  may  be  served  on  Christ- 
mas, Irish  v.  Wright,  8  Bob.  (La.)  4*8. 

An  execution  cannot  be  levied  on  Sunday,  Peiree  v.  Bill,  9  Porter  151; 
Mland  v.  Whitfield,  1  Jones  122;  Fox  v.  Abel,  2  Conn.  541;  see  Percwal  v. 
Stomp,  9  Exch.  167 ;  nor  an  inquiry  executed,  Hoyle  v.  Comwallis,  1  Stra, 
937 ;  Butler  v.  Kelsey,  15  Johns.  177;  nor  a  sequestration,  Foy  v.  Harper,  1 
Xjo.  An.  275;  nor  a  distress,  Mayfield  v.  White,  1  Browne  (Pa.)  $41;  nor  an 
«*ltachment  for  contempt,  Cecil  v.  Nottingham,  IB  Mod.  348.  See  Walsh  v.  Jor- 
**un,  Sm,  <St  BaL  433. 

A  writ  cannot  be  returnable  or  returned  on  Sunday,  Swan  v.  Broome,  3  Burr. 
M595;  Prime  v.  Mason,  11  Mod.  ISO;  Peek  v.  CareU,  16  Mich.  9;  Gould  v. 
Spencer,  5  Paige  541;  Arctic  Fire  Ins.  Co.  v.  Hicks,  7  Abb.  Pr.  204;  Harvey  y. 
~^)rood\  6  Mod.  148;  but  is  amendable,  Boyd  v.  Vanderkemp,  1  Barb.  Ch.  273; 
^K>r  will  a  false  return  on  Monday  avail,  Smith  v.  Noe,  30  Ind.  117;  nor  can 
objections  be  made  to  an  assessment  taken  on  Saturday  under  a  notice  to  be 
ssheard  on  Sunday,  Louden  v.  East  Saginaw,  41  Mich.  18;  Burton  v.  Chicago, 
<&3  III.  87;  Case  v.  Fowler,  65  Ind.  29;  nor  a  foreclosure  sale  be  held,  Sayles 
^.  Smith,  12  Wend.  67;  a  sale  falling  on  Thanksgiving,  which  was  designated 
mfter  the  sale  had  been  advertiHed,  may  be  adjourned  on  Thanksgiving  to  a 
subsequent  day,  White  v.  Zust,  1  Slew.  Eg.  107;  an  administrator's  account 
•osannot  be  settled,  McBee  v.  McBee,  34  Ala.  165  ;  a  poor  debtor  cannot  be  dis- 
charged on  Fast  Day,  Estes  v.  Mitchell,  14  Allen  156;  but  costs  may  be  taxed 
in  a  British  province  on  Good  Friday,  Gillmore  v.  Gilbert,  2  Allen  (N  B.)  50. 
Sunday  laid  under  a  videlicet  in  pleading,  although  judicially  noticed,  is  not 
material  unless  exception  be  taken,  DawHns  v.  Smithwick,  4  Fla.  168;  see 
MsyU  v.  CornwalHs,  1  Bra.  387;  so  if  by  error  a  creditor's  bill  allege  that  his 
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of  the  writ  that  nothing  is  required  of  him  at  that  time.  By  the 
act  respecting  the  court  of  chancery  it  is  provided  that  to  every 
subpoena  ad  respondendum  a  notice  shall  be  added  that  the 
defendant  is  not  required  to  appear  at  Trenton  in  person,  at  the 
return- day,  but  if  he  intend  to  make  a  defence  it  is  only  neces- 
sary for  him  to  answer,  plead  or  demur  to  the  bill  within  the 
time  required  by  law.   Rev.  p.  106  §  8.   This  direction  is  exactly 

judgment  was  recovered  on  Sunday,  it  may  be  amended,  Ayrm  ▼.  Valentine,  t 
Edw.  Ch.  451 ;  and  so  may  an  incorrect  copy  of  a  summons  thai  ia  tested  on 
Sunday,  Oorrall  v.  Foulkct,  5  D.  &  L.  590  ;  or  a  m  wen  try  in  a  justice's  judg- 
ment, York  v.  Ackerman,  Pen.  *900  ;  and  in  an  action  on  a  note  dated  on  San- 
day,  it  ia  competent  to  allege  and  prove  that  it  waa  in  fact  executed  and  de- 
livered on  a  different  day,  Ald$-idge  v.  Bank,  17  Ala.  45;  Finney  v.  CaUmdar,8 
Minn.  V;  Kqmer  v.  Keefer,  6  WalU  tSl;  Bay  v.  OalUO,  13  B.  Hon.  536.  A 
pleading  may  be  filed  on  the  following  day  if  the  last  day  for  filing  it  falls  on 
a  holiday,  aa  Christmas,  Feuchtwanger  v.  McCbol,  3  Stew.  Eq.  151;  or  New 
Years,  Oatherwood  v.  Shepard,  SO  La.  Ann.  677;  see  Siegberi  y.  StOm,  39  Wu. 
533  ;  or  the  List  day  for  obtaining  an  appeal,  Garland  v.  Hobnes,  13  Bob.  (La.) 
431;  see  Cooney  v.  Burt,  135  Mom.  579;  QoswiUr>*  Estate,  3  P.  &  W.  (Fa.) 
200  ;  Buckstaff  v  HanviUe,  14  Wis.  77;  Russell  v.  Pickering,  17  1U.  31;  Dodoes 
Que,  7  Cow.  H7 ;  People  v.  Luther,  1  Wend.  43. 

The  time  for  pleading  expired  on  May  25th ;  the  queen's  birthday  fel1  on 
the  24th  (which  was  Sunday),  ai*d  was  kept  on  the  25th,  and  all  the  offices 
were  closed.  A  judgment  signed  on  the  26th  on  the  opening  of  the  offices, 
was  held  good,  Wilkinson  v.  Britton,  1  Scott  If.  B.  34St  1  Mann.  &  Or.  557; 
see  A/mole  v.  Ooodwin,3  Salk.  634;  Wheeler  v.  Oreen,  7  DowL  194;  Catkerwood 
v.  Shepard,  30  La.  Ann.  677 ;  a  warrant  of  arrest  in  a  civil  case  cannot  be 
issued  and  served  on  Sunday,  Moore  v.  Bogan,  3  But.  437.  Bail  above  may 
be  put  in  on  the  Feast  of  the  Purification,  Baddely  v.  Adams,  5  T.  B.  170; 
nee  Broome  v.  Wellington,  1  Snndf.664;  and  if  a  rule  to  plead  expiree  on  that 
day,  the  defendant  is  bound  to  plead  on  or  before  that  day,  Mesure  v.  Britten, 
3  H.  Bl.  616;  see  Cock  v.  Bunn,  6  Johns.  826  ;  but  a  judgment  for  want  of 
a  plea  cannot  be  signed,  UarrxAun  v.  Smith,  9  B.  A  C.  343;  nor  on  Washing- 
ton's Birthday,  Hemmens  v.  Bentley,  32  Mich.  89. 

An  adjournment  to  take  depositions  the  next  day  cannot  be  made  on  Bow- 
day,  Kirkpatrick  v. Ball.  AO.BB^S  OenL L.  J. 793;  bnt  it  seeme  the  exami- 
nation would  have  stood  over  without  an  adjournment,  Cheesebonmgk  v.  Fan 
Nest,  13  Oa.  380;  see  Speidell  v.  Fash,  1  Cow.  334;  depositions  taken  on  a^ 
holiday,  against  objection,  are  invalid,  Wilson  v.  Bayley,  13  Vr.  134. 

Whether  an  affidavit,  which  appears  by  the  jurat  to  have  been  sworn  inc 
court  on  Sunday,  is  void,  Williamson  v.  Boe,  3  D.  A  L.  338. 

Thanksgiving  ia  not  to  be  excluded  from  the  forty-eight  hoars  within  whi< 
a  defendant  must  make  his  challenges,  after  having  been  served  with  the  ] 
Of  juroim,  StaU  y,  Oreen,  66  Mo.  631.   See  Franklin  v.  Holden,  7  R.  L  315. 
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in  accordance  with  the  practice  as  it  existed  when  the  act  was 
passed.  Of  course  if  the  defendant  does  not  intend  to  make 
defence,  the  fact  that  the  return-day  of  the  subpoena  is  a  legal 
holiday,  on  which  the  court  cannot  sit,  cannot  be  of  the  slightest 
importance  or  concern  to  him.  And  if  he  docs,  the  fact  can  do 
hira  no  wrong  in  any  way.  To  hold  the  writ  in  this  case  valid 
is  not  violative  even  of  the  terms  of  the  act.     The  act  provides 

A  clerk  may  file  the  transcript  of  a  judgment  on  Christmas,  and  the  credit- 
or's lien  acquired  thereby  is  valid,  Worthington's  Case,  7  Bins.  4&5,  reversing 
8.  C,  3  Cent.  L.  J.  526  ;  but  a  cause  cannot  be  tried  and  judgment  rendered 
on  February  22d,  Lampe  v.  Manning,  38  Wis.  673 ;  see  Perkins  v.  Jones,  28 
Wis.  24S  ;  although  a  criminal  was,  against  his  protest,  tried  on  New  Years, 
Dunlap  v.  State,  9  Tex.  Ct.  App.  179;  Pender  v.  State,  12  Tex.  CL  App.  496, 
see  State  v.  McOimsey,  80  N.  C.  S77  ;  Society  v.  Commonwealth,  52  Pa.  St.  125 , 
People  v.  Lightner,  49  CaL  226;  Bass  v.  Irvin,  49  Ga.  4S6  ;  Chapman  v.  State, 
6  Blacky.  HI ;  Jones  v.  Johnson,  61  lnd.  257. 

A  confession  of  judgment  and  praecipe  for  a  fi.fa.  handed  to  a  prothonotary 
oa  Sunday,  who  entered  the  judgment  and  issued  the  execution  the  next  day, 
was  held  valid,  Kaufman's  Appeal,  70  Pa.  St.  261 ;  and  a  judgment  confessed 
on  a  warrant  which  is  dated  on  Sunday,  Baker  v.  Lukens,  35  Pa.  St.  146  ;  and 
«  replevin  bond  executed  on  Sunday,  but  not  delivered  until  Monday,  is  valid, 
Prather  v.  Harlan,  6  Bush  187. 

Where  there  is  conflicting  evidence  whether  a  judgment  was  actually  ren- 
dered on  Sunday  or  not,  it  will  be  sustained,  Bishop  v.  Carter,  29  Iowa  165. 

As  to  other  acts  on  holidays,  see  Hagerty  v.  Engle,  14  Vr.  299;  Commer- 
cial Ins.  Co.  v.  Union  Ins.  Co.,  19  How.  320  ;  State  v.  SchnierU,  5  Rich.  299. 

The  Fourth  of  July  is  a  holiday,  Swinney  v.  Johnson,  18  Ark.  534  ;  Mxmro 
t.  Allaire,  2  Caines  183;  Cuyler  v.  Stevens,  4  Wend.  566;  see  Rugc  v.  State,  62 
lnd.  388;  and  Christmas,  RdthmilLer  v.  People,  44  Mich.  280;  Tassell  v. 
Lewis,  1  Ld.  Baym.  748. 

As  to  Commencement,  see  City  Bank  v.  Cutter,  8  Pick.  414;  and  Saturday 
for  a  Jew,  Lindo  v.  Unsworth,  2  Camp.  602  ;  Isaacs  v.  Beth  Hamedash  Soc,  I 
Hilt.  469;  Stansbury  v.  Marks,  2  Doll.  218;  Simon  v.  Orats,  2  P.  AW.  (Pa.) 
412;  Society  v.  Com.,  52  Pa.  St.  125;  Marks  v.  Wilson,  11  Abb.  Pr.  87. 

Whether  holidays  are,  by  usage,  included  in  contracts  Ac.,  Beg.  v.  Stoke,  6 
A.  it  E.  (N.  S.)  303  ;  Cochran  v.  Retberg,  3  Esp.  121 ;  School  District  v.  Cage, 
39  Mich.  4*4;  Hosley  v.  Black,  28  N.  Y.  438;  Brooks  v.  Minturn,  1  Col.  481; 
Rigney  v.  White,  4  Daly  400. 

Exceptions  to  judicial  proceedings  on  Sunday  may  be  waived,  Venable  v. 
Baptist  Church,  25  Kan.  177;  Comer  v.  Jackson,  50  Ala.  384;  Wright  v.  Jef- 
frey, 5  Cow.  15;  Orider  v.  Apperson,  38  Ark.  388;  Pierce  v.  Rehfuss,  35  Mich. 
5A;  Roberts  v.  Bower,  5  Hun  558;  see  Hanson  v.  Shackelton,  4  DowL  48;  Van- 
derpool  v.  Wright,  1  Cow.  209;  Taylor  v.  Phillips,  3  East  155;  Louden  v.  East 
Saginaw,  41  Mich.  18.— Hep. 
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that  the  court  shall  not  be  held  on  the  holiday,  bat  it  ie  not  nec- 
essary to  make  a  subpoena  to  answer  returnable  on  some  day  on 
which  court  is  held.  The  chancery  act  provides  that  the  court 
shall  lie  considered  always  open  for  the  return  of  such  writs. 
Rev.  p.  104,  §  S.    The  motion  is  denied,  but  without  costs. 


Gebshom  Lambert  et  aL 

v. 
Luther  L.  Miller  et  aL 


A  court  of  equity  will  not  assume  jurisdiction  of  the  tale  of  chattels  for  the 
payment  of  creditors  and  encumbrancers  having  legal  liens  thereon,  on  the 
sole  ground  that  such  a  sale  can  be  made  more  advantageously  for  all  parties 
as  to  price  than  it  can  be  at  law. 


Motion  for  rehearing. 

Mr.  L.  H.  Sergeant  and  Mr.  C.  A.  Shiftman,  for  the  motion. 

Mr.  F.  C.  Lowthorp,  Jr.,  contra. 

The  Chancellor. 

This  matter  comes  before  me  on  an  application  for  a  rehearing 
of  an  order  signed  on  an  advisory  certificate,  appointing  a 
receiver  to  take  into  his  possession  and  sell  for  the  benefit  of  the 
complainants'  judgment  creditors  aud  the  defendant  Mrs.  Miller, 
prior  mortgagee  thereof,  the  goods  and  chattels  levied  upon 
under  executions  on  the  judgments.  The  bill  was  filed  to  set 
aside  the  mortgage  on  the  ground  of  fraud.  The  findings  are 
that  the  allegations  of  fraud  in  the  bill  have  all  been  folly  met 
and  that  as  the  case  stands  the  mortgagee  is  entitled  to  her 
money  out  of  the  mortgaged  property,  but  that  the  interests  of 
the  complainants  should  be  protected  in  equity  so  far  as  to 
retrain   the   mortgagee's   trustee,  to  whom   the   mortgage  was 
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made,  from  selling,  and  provide  for  making  the  sale  under  the 
direction  of  this  court,  because  the  property  can  be  more  advan- 
tageoojly  sold  by  a  receiver  than  it  probably  will  be  by  the 
trustee,  who  is  proceeding  to  sell  on  advertisement  without  suit 
foi  foreclosure.  It  is  admitted  that  he  is  proceeding  legally. 
The  allegations  of  fraud  being  disposed  of,  the  case  on  the  find- 
ings presents  the  simple  question  whether  the  court  will  assume 
the  sale  of  property  for  the  payment  of  creditors  or  others  having 
legal  liens  thereon,  upon  the  sole  ground  that  a  sale  can  be  made 
m  here  more  advantageously  for  all  parties  as  to  price  than  it  can 
be  at  law.  This  court  has  no  jurisdiction  to  interfere  with  legal 
proceedings  on  that  ground  alone.  If  it  had,  obviously  almost 
every  judicial  proposed  sale  might  be  stayed  in  equity.  The  com- 
plainants' remedy  in  this  case  is  to  redeem  the  mortgage.  The 
order  in  question  will  be  vacated,  with  costs. 


John  Thompson  et  al. 

v. 

Henry  Behrmann. 


A  preliminary  injunction  restraining  the  proprietor  of  a  shooting-gallery  from 
so  using  it  or  permitting  it  to  be  used  as  to  annoy  the  neighbors  with  the  noise 
and  smoke  of  the  shooting  was  granted  on  order  to  show  cause,  it  appearing 
that  it  was  a  nuisance  at  the  time  of  filing  the  bill,  though  the  evidence  was 
conflicting  whether  it  was  so  or  not  at  the  time  of  hearing  the  order  to  show 


Bill  for  injunction.    On  order  to  show  cause  and  depositions 
taken  thereunder. 

Mr.  Z.  M.  Ward,  for  complainants. 

Jfr.  /.  W.  Griggs,  for  defendant 
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The  Chancellor. 

Each  of  the  two  complainants  is  the  owner  of  a  dwelling-house 
in  Paterson,  in  which  he  resides  with  his  family.  The  defend- 
ant has  a  rifle  range,  established  in  June  last,  on  a  lot  laterally 
adjoining  the  property  of  Thompson,  one  of  the  complainants, 
and  about  forty  feet  from  the  lot  of  Heinricb,  the  other.  There 
is  a  store  in  each  of  those  dwelling-houses.  The  bill  states  that 
for  (he  period  of  two  months  past  the  defendant  has,  for  hire, 
permitted  large  numbers  of  persons  to  shoot  in  the  range,  and 
has,  almost  continuously  during  that  time,  allowed  the  shooting  a 
to  be  kept  up  until  late  at  night;  that  the  complainants  and 
their  families,  and  the  tenants  of  Thompson,  are  and  have  been 
greatly  annoyed  and  disturbed  by  the  noise  of  the  shooting  in  the 
range;  that  Thompson  and  his  family  and  tenants  have  been 
awakened  from  their  sleep  and  kept  awake  by  it  at  night,  and 
are  and  have  been  so  annoyed  by  the  smoke  from  the  powder, 
that  they  are  and  have  been  compelled  to  keep  their  windows 
shut  in  order  to  exclude  it,  and  that  Heinrich's  children  have 
been  awakened  and  kept  awake  by  the  noise  of  the  shooting. 

The  defendant,  by  his  answer,  denies  that  the  shooting  in  the 
range  is  a  nuisance,  and  alleges  that  since  the  8th  of  August  last 
(the  bill  was  filed  on  the  25th  of  that  month),  he  has  used  no 
rifle  there  but  one  of  small  calibre  and  adapted  to  and  made  ex- 
pressly for  rifle  galleries  in  cities.  He  admits  that  he  keeps  the 
range  open  until  eleven  o'clock  ou  Saturday  nights  and  until  ten 

Note. — As  to  nuisances  caused  by  noise  Ac.,  see  Demarett  v.  Hardkam,  V 
Stew.  Eq.  470,  note;  Wood  on  Nuisances  eh.  XV L;  16  Alb.  L.  J.  946;  BeUe* 
mont  Co.  v.  Fifth  Baptist  Church,  27  Alb.  L.  J.  488;  Poole  v.  Coleman,  8  Dal} 
118;  Broder  v.  Sailiard,  L.  R.  (2  Ch.  Div.)  692;  Campbell  v.  Seaman,  63  N. 
Y.  668;  Penna.  Lead  Oo.'b  Appeal,  96  Pa.  SL  116;  Sturgee  w.  Bridgman,  L.  H 
(11  Ch.  Div.)  852;  Davis  v.  Sawyer,  188  Mate.  289. 

Making  a  public  speech  in  a  street  is  not,  per  se,  a  nuisance,  Fairbanke  v. 
Kerr,  70  Pa.  St,  86  ;  but  collecting  a  crowd  of  noisy  and  disorderly  people  bj 
entertainments  of  music  and  fireworks  if*  a  nuisance,  Walker  v.  Brewster,  L. 
R  (5  Eq.)  25  ;  Rex  v.  Mooie,  8  B.  &  Ad.  184;  or  the  shouting  and  music 
from  a  circus.  Tnehbald  v  Rftbinmn,  L.  R.  [4  Ch.  App.)  888, 

As  to  noise  and  annoyance  caused  by  rifle  practice  authorised  by  statute  foi 
military  purposes,  see  UawUy  v.  Steele,  L.  R.  (6  Ch.  Die.)  691.  See,  further, 
29  Am.  Law  Reg.  {Oct.t  1883)  625.— Rev. 
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on  other  week-day  nights.  He  was  notified  on  behalf  of  the  com- 
plainants on  the  11th  of  August  that  the  shooting  was  a  great 
annoyance  to  them,  and  was  requested  to  put  a  stop  to  it.  He 
paid  no  attention  to  the  notice.  I  am  satisfied  from  a  careful 
examination  of  the  evidence  that  when  the  bill  was  filed  and  the 
order  to  show  cause  served,  the  shooting  in  the  range  was  a  nui- 
sance, not  only  to  the  complainants,  but  to  other  persons  residing 
in  the  neighborhood,  and  that  it  was  one  of  such  a  character  as 
to  warrant  the  application  to  this  court.  Since  that  time  it  ap- 
pears that  there  has  been  much  less  annoyance.  The  defendant 
insists  that  there  is  none  at  all.  Perhaps  the  shooting  can  be  so 
conducted  as  not  to  annoy  the  neighbors.  There  is  a  conflict  of 
testimony  as  to  whether  it  is  so  conducted  now.  Being  satisfied 
that  there  was  ground  for  au  injunction  when  the  bill  was  filed, 
it  is  my  duty,  under  the  circumstances,  to  grant  the  writ.  The 
defendant  has  not  stopped  the  shooting,  but  is  now  using  a  rifle 
of  smaller  calibre.  Had  he  ceased  altogether  there  would  have 
been  no  need  of  an  injunction,  but  he  has  not,  and  he  may  again 
conduct  the  business  in  such  a  way  as  to  be  a  nuisance,  if  be 
does  not  do  so  now.  The  complainants  have  a  right  to  protec- 
tion. There  will,  therefore,  be  an  injunction  restraining  the  de- 
fendant from  so  using  the  shooting-gallery  or  rifle  range,  or  per- 
mitting it  to  be  used,  as  in  any  way  to  annoy  the  complainants 
or  their  families,  or  tenants  occupying  their  respective  premises, 
by  the  noise  of  the  shooting  or  the  smoke  therefrom. 


John  J.  Detwiller,  executor  Ac., 
David  Hartman  et  al. 

1.  A  trait  to  buy  a  burial  plot,  and  erect  thereon  a  monument  to  the  tesia- 
tor*a  memory,  to  cost  not  more  than  $50,000  and  not  lees  than  $40,000,  and  a 
fence  to  protect  the  monument,  is  valid.    A  testator  has  a  right  to  provide  foi 
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such  things  by  his  will,  and  the  exercise  of  the  right  cannot  be  denied  or 
abridged  by  the  consideration  of  the  in  appropriateness  of  the  prwrsion, 
whether  in  view  of  the  amount  of  his  property  or  his  station  in  life. 

2.  A  gift  of  a  fund  to  keep,  witli  the  interest,  testator's  "  family  monument 
and  burial  place"  in  repair,  not  being  a  charity,  is  void  for  perpetuity,  and  so 
also  is  a  gift  of  a  fund  to  equip  and  maintain,  with  the  interest  forever,  a  brass 
band,  to  be  called  by  testator's  name,  wMich  was  directed  to  march  to  his 
grave  on  the  recurring  anniversary  of  his  death,  ss  well  as  on  holidays  "and 
other  proper  000081008,"  and  there  play  a  funeral  march  and  other  appropriate 
music 

8.  The  question  whether  a  will  was  duly  executed,  is  not  within  the  juris- 
diction of  this  court. 

4.  A  gift  by  a  codicil  is  not,  without  words  showing  such  intention,  entitled 
to  preference  over  other  gifts  in  the  will,  and  it  will  therefore  abate  propor- 
tionately in  case  of  deficiency. 

5.  Lands  expressly  directed  to  be  sold  by  a  testator  in  order  that  the  pro- 
ceeds may  be  used  to  pay  legacies  or  carry  out  objects  provided  for  by  the 
will,  need  not  be  sold  if  the  proceeds  are  not  ueeded  to  carry  out  the  purposes 
of  the  will. 

6.  After  bequeathing  certain  gifts  and  funds  in  trust  to  designated  persons, 
the  testator  provided  that  his  surplus  estate  should  be  divided  among  them 
equally  ;  and  there  was  no  other  residuary  provision.  Some  of  the  gifts  were 
void. — Held,  that  the  estate  being  insufficient  to  pay  all  the  legacies  and  raise 
the  trust  funds,  there  was  no  surplus  within  the  meaning  of  the  provision,  and 
that  the  testator  died  intestate  as  to  the  amount  of  the  unlawful  trust  funds. 


Bill  for  construction  of  will.     On  final  hearing  on  pleadings. 

Mr.  J.  M.  Robeson  and  Mr.  H.  J.  Reeder,  of  Penna.,  for  com- 
plainant. 

Mr.  J.  0.  Shipman,  for  Elizabeth  Hamlin. 

Mr.  F.  C.  Lowthorp,  Jr.,  for  David  Hartman  and  others. 

The  Chancellor. 

Wilson  J.  H.  Bruch,  of  Easton,  Pennsylvania,  died  in  May, 
1880,  leaving  a  will  dated  in  June,  1878.  By  the  will,  after 
directing  payment  of  his  debts  and  funeral  expenses,  he  devised 
aud  bequeathed  all  his  property,  real  and  personal,  to  his  execu- 
tor, John  J.  Detwiller,  the  complainant,  on  the  following  trusts; 
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To  pay  oertaiu  relatives  named  in  the  will  certain  specified  sums 
of  money  (amounting  in  the  aggregate  to  $13,100)  and  $1,000  to 
any  relation  or  relations  equally  near  to  him  by  blood  with  them, 
whom  he  might  not  have  remembered ;  and  if  none,  then  the 
$1,000  to  be  divided  in  equal  shares  among  the  legatees  pre- 
viously named,  or  the  survivors  of  them ;  to  permit  Mary  Russel 
to  occupy  and  }>ossess  and  receive  the  rents,  issues  and  profits  of 
the  undivided  half  of  a  certain  house  and  lot  in  Phillipsburg,  for 
life;  the  undivided  half  of  the  property  to  be  sold  after  her  decease, 
and  the  proceeds  of  the  sale  to  be  added  to  what  the  testator  calls 
the  cemetery  fund,  to  purchase  a  burial  plot  of  ground  one 
hundred  feet  square  in  the  Easton  cemetery,  and  cause  to  be 
erected  thereon  a  granite  monument,  the  cost  not  to  exceed  $50,- 
000,  nor  lesB  than  $40,000;  the  plan  and  style  of  the  monument 
to  be  in  accordance  with  directions  which  he  intended  to  leave  or 
deposit  with  his  executor  if  his  life  and  health  should  permit; 
but  if  he  should  leave  none,  be  directed  the  executor  to  call  to 
ilia  aid  some  competent  architect  to  act  in  connection  with  the 
executor,  and  a  friend  of  the  testator's  whom  he  names,  and  who 
is  still  living,  and  to  whom  he  says  he  has  made  known  his 
wishes  and  plans;  the  monument  to  be  built  according  to  the 
plan  and  in  the  style  they  three  may  adopt  And  he  orders  the 
executor  to  cause  to  be  erected  a  substantial  iron  fence  around 

Note. — Whether  a  bequest  for  a  monument  to  the  testator  if  vatM,  see 
Utimer  v.  Gilmer,  4t  Ala.  9  ;  Emans  y.  Hickman,  It  Hun  425  ;  Fraser9*  Qua 
S#  N.  7.  239;  Lutkaf*  Estate,  4  Red/.  95.  See  Wilson  v.  Stoat*,  6  Stew.  Eq 
428,  note;  Laird  v.  Arnold,  25  Hun  4;  Mensies  v.  Ridley,  2  Grant*  Ck.  644. 

The  court  will  not,  on  their  petition  and  before  auditing  their  accounts, 
*>rder  executors  to  erect  a  monument  to  their  testator,  although  so  directed  by 
lira,  Hirst*  Estate  (Pa.),  12  W.  N.  C.  323. 

That  a  gin  to  keep  a  monument  or  tomb  in  repair  is  void,  see  Thompson  y. 

IStcher,  3  M.  &  S.  643,  6  Taunt.  359,  369;  Fowler  v.  Fowler,  33  Bcav.  616; 

Dawson  r.  Snuill,  L.  R.  (18  Eq.)  114;  Hunter  y.  Bullock,  L.  R.  (14  Eq.)  46  / 

Birkett*  Case,  L.  R.  (9  Ch.  Div.)  676;  Hornberger  y.  Hornberger,  It  Heisk. 

636  ;  Piper  y.  Moulton,  72  Me.  155;  Bates  v.  Bate*  (Mas*.),  t7  Alb.  L.  J.  t43  ; 

also  Qratenor  y.   Hall  urn,  Amb.  643 ;   Durrour  v.  Motteaux,  1  Ves.,  Sr.  3t0 ; 

Willi*  y.  Brown,  t  Jur  987 ;  Lloyd  v.  Lloyd,  t  Sim.  (N.  S.)  255;  Swasey  y. 

Amer.  Bible  Soc,  57  Me.  627  ;  Jones  v.  Habersham,  3  Woods  443,  470,  Bradley, 

/./  t7  Alb.  L.  J.  294  (U.S.  8.  C),  Gray,  J.;  Froier**  Com,  9t  N.  F.  239.- 
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the  plot— sufficient  to  protect  it  and  the  monument.  He  further 
orders  him  to  invest  in  the  bonds  of  the  United  States  $5,000, 
and  such  additional  sum  or  sums  as  may  be  set  apart  by  him,  the 
testator,  and  the  accumulations  thereof,  and  out  of  the  proceeds 
thereof  to  pay  all  sums  of  money  expended  in  keeping  the  "said 
family  monument  and  burial  plot1'  and  the  inclosure  thereof  in 
good  repair.  He  further  orders  that,  in  case  his  estate  at  his 
death  shall  not  be  sufficient  to  pay  in  full  the  legatees  and  the 
money  for  the  cemetery  plot  and  nionnment,  and  to  create  the 
fund  for  repairs,  the  legacies  and  the  monument  and  oemetoy 
fund  shall  abate  proportionately.  He  also  orders  his  executor 
to  pay  over  to  the  inhabitants  of  the  town  of  Phillipebuig,  in 
their  corporate  capacity,  $10,000,  to  be  held  in  trust  forever  by 
the  corporation,  to  pay  yearly  the  interest  thereof,  or  so  much  as 
shall  be  necessary  for  the  purpose,  to  establish  and  support  a 
military  band  of  music,  to  be  called  The  Bruch  Cornet  Band  of 
the  town  of  Pbillipsburg,  whose  duty  it  shall  be  to  march  to  the 
before-mentioned  cemetery  on  the  anniversary  of  his  death,  and 
on  such  holy  days  (holidays)  as  are  established  by  law,  and  on 
other  proper  occasions,  and  then  and  there  perform  a  funeral 
march  and  such  other  appropriate  musio  as  the  leader  of  the 
band  shall  designate  and  appoint  He  further  provides  (by  the 
sixth  clause)  that  in  case  there  shall  be  any  part  of  his  estate 
undisposed  of  after  the  payment  of  the  legacies  and  the  creation 
of  the  trust  funds,  and  purchase  of  the  burial  plot,  and  paying 
for  the  monument  and  fenoe,  the  surplus  be  distributed  pro  rata 
among  the  legacies  and  the  cemetery  and  band  funds. 

He  also  declares  that  in  case  any  of  the  legatees  shall  contest 
the  validity  of  the  will,  he  revokes  the  legacy  or  legacies'  of  such 
objecting  party  or  parties,  and  gives  it  or  them  to  the  inhabitants 
of  the  town  of  Phillipeburg,  in  trust  to  pay  the  interest  thereof 
for  the  support  of  the  common  schools  of  that  plaoe.  He  orders 
and  directs  his  executor  not  to  pay  any  of  the  legacies  until  after 
(lie  executor  shall  have  reduced  all  the  personal  and  real  estate 
to  money,  or  such  interest-bearing  securities  as  may  be  readily 
convertible  into  money,  in  order  that  the  executor  may  be  fully 
advised  of  the  amount  of  the  estate;  and  he  authorizes  him  to 
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defer  selling  the  real  estate  for  five  years  from  his,  the  testator's, 
death,  if  he  shall  deem  it  for  the  interest  of  the  estate  to  do  so. 
And  he  directs  him  to  invest  and  keep  invested  all  his  personal 
estate  and  the  interest  thereon  until  his  real  estate,  except  the 
property  the  use  of  half  whereof  is  given  to  Mrs.  Russel,  shall 
be  sold.  By  a  codicil  he  bequeaths  the  yearly  income  of  $5,000 
to  Elizabeth  Hamlin,  so  long  as  she  remains  single,  bearing  that 
name,  and  directs  that  after  her  death  the  principal  go  to  the 
cemetery  fund,  to  keep  his  grave  in  repair. 

The  executor  asks  for  a  construction  of  the  wiH  on  various 
points :  whether  the  trusts  for  the  purchase  of  the  burial  plot, 
the  erection  of  a  monument  and  the  erection  of  the  fence,  for  the 
keeping  of  the  plot,  monument  and  inclosure  in  good  repair,  and 
for  the  establishment  and  maintenance  of  a  military  band,  are 
valid ;  whether  the  gift  of  $10,000  for  the  band  is  entitled  to 
preference  in  payment  over  the  other  legacies,  in  case  there 
should  not  be  sufficient  assets  to  pay  all ;  whether  the  codicil  was 
properly  executed;  and,  if  so,  whether  the  gift  to  Elizabeth 
Hamlin  therein  is  entitled  to  priority  over  the  legacies  given  by 
the  will  itself;  whether,  in  case  it  shall  turn  out  that  there  was 
sufficient  funds  to  pay  the  lawful  legacies  without  selling  the 
real  estate,  the  executor  would  still  be  authorized  to  sell  the 
properly,  and  whether,  as  to  any  surplus  after  paying  the  debts, 
expenses  and  lawful  legacies,  the  testator  died  intestate  thereof, 
or  whether  it  is  to  be  distributed  among  the  legatees  under  the 
sixth  clause  of  the  will.  He  also  asks  that  he  be  directed  as  to 
what  sum  he  shall  expend  upon  the  monument  and  fence,  and 
what  sum  he  shall  retain  to  provide  for  repairs  to  the  burial 
plot,  monument  and  fence. 

The  estate  of  the  testator,  it  is  said,  falls  very  short  of  being 
sufficient  for  the  purposes  which  he  contemplated.  The  legacies 
given  by  the  will  to  his  relations  amount  to  $13,100,  to  which 
is  to  be  added  the  sum  of  $5,000  for  the  legacy  given  to  Eliza- 
beth Hamlin  by  the  codicil.  According  to  the  bill,  the  estate 
will  not  exceed  $35,000.  The  legacies  and  trust  funds,  all  to- 
gether, amount  to  $73,100,  reckoning  the  cost  of  the  burial  plot, 
monument  and  fence  at  the  minimum  sum  fixed  therefor  in  the 
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will,  $40,000.     At  the  maximum  sum,  $50,000,  the  legacies  and 
trust  funds  amount  to  $83,100. 

The  trust  to  buy  a  burial  plot  and  erect  a  monument  thereon 
to  the  memory  of  the  testator,  and  to  provide  a  fence  for  the 
pi  )t  to  protect  it  and  the  monument,  is  valid.  To  hold  other- 
wise would  be  to  deny  the  right  of  the  testator  to  dispose  of  his 
9State.  It  is  conceded  that  a  testator  may  make  provision  by 
his  will  for  the  erection  of  a  memorial  to  himself  at  his  grave, 
but  his  right  to  provide  lor  one  so  expensive  as  that  which  this 
testator  contemplated,  and  for  which  he  has  provided  in  the  will 
under  consideration,  is  denied.  It  is  obvious  that  if  the  right  to 
dis|>ose  of  any  part  of  his  estate  for  the  purpose  exists,  as  it  un- 
doubtedly does,  this  court  cannot  limit  its  exercise  except  as  the 
necessities  of  the  administration  may  require. 

The  suggestion  that  a  much  less  expensive  and  ostentations 
memorial  would  be  more  appropriate  than  that  for  which  the 
testator  has  seen  fit  to  provide,  cannot  enter  into  the  consideration 
of  the  matter.  The  testator  was  the  sole  judge  on  that  subject, 
and  his  judgment  is  not  liable  to  be  reviewed  in  any  court  As 
this  court  manifestly  cannot  deal  with  the  provision  as  a  viola- 
tion of  good  taste,  neither  can  it  deal  with  it  on  the  ground  that 
it  is  a  wasteful  expenditure.  As  to  that,  too,  the  testator  was  the 
sole  judge.  In  Mellick  v.  President  and  Guardians  of  the  Asylum, 
1  Juc.  180}  where  the  testator  (the  will  was  made  in  1784),  after 
giving  various  minute  directions  as  to  his  funeral,  and  bequeath- 
ing several  pecuniary  legacies,  devised  his  freehold  estates  U 
trustees,  upon  trust,  to  sell  and  apply  the  produce  as  follow? 
£2,000  in  erecting  a  monument  to  perpetuate  his  memory  in  the  ^ 

parish  church  of  St.  John,  Southwark  ;  £100  to  Dr.  Samuel  John 

son  on  condition  of  his  writing  an  epitaph  for  it,  and  twenty 
guineas  to  the  rector  of  the  parish  on  his  consenting  to  the  placing 
up  of  the   monument,  the  master   of  the   rolls,   Sir   Thorna* 
Plumer,   said:    "Now,   what  are   charitable   uses    have    bee 
enumerated  in  the  statute  of  Elizabeth  and  in  Duke.     They  as 
when  the  donor  appropriates  a  gift,  either  to  charity  or  to  i 
public  purpose,  such  as  the  repair  of  bridges,  ports  and  have 
&e.,  not  operating  in  any  manner  to  the  benefit  of  himself.     E 
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the  statute  of  mortmain  does  not  bear  a  resemblance  to  anything 
like  a  sumptuary  law,  and  does  not  apply  to  pr  *perty  expended 
like  this — by  the  party  on  himself,  for  the  gratification  of  his 
own  vanity,  or  an  object  which,  instead  of  having  any  simili- 
tude to  charity,  is  the  very  reverse  of  it.  Th*  ouilder  of  the 
monument  is  to  be  paid  for  his  labor  only.  *c  stands  on  the 
same  footing  as  an  expensive  funeral,  and  it  has  never  oeen 
argued  that  the  expenses  of  a  funeral  cannot  be  defrayed  out  of 
real  estate.  There  is  nothing  to  control  the  general  right,  inci- 
dent to  property,  of  disposing  of  it,  either  in  the  party's  lifetime 
or  after  his  death,  as  he  may  think  proper;  and  though  the  sum 
which  this  testator  has  devoted  to  the  erection  of  his  monument 
may  be  disproportioned  to  his  station  in  life,  the  court  cannot 
on  any  such  grounds  extend  the  construction  of  the  statute.9' 
Madera  v.  Masters,  1  P.  Wma.  421 ;  Adnam  v.  Cbfe,  6  Bean.  868  ; 
Mitford  v.  Reynolds,  16  Sim.  106,  and  BainbridgJs  Appeal,  97 
Pa.  St.  48$,  are  also  cases  in  which  such  bequests  have  been 
held  valid.  The  testator  in  this  case  has  fixed  (by  limitation), 
as  he  had  a  right  to  do,  the  amount  to  be  expended  on  the  burial 
plot,  monument  and  fence,  and  his  will  is  law  on  the  subject 
He  also  has  provided  that  in  case  his  estate  should  not  prove 
sufficient  to  pay  the  legacies  and  raise  the  trust  funds  in  full, 
they  shall  abate  proportionately.  The  amount  to  be  expended 
on  the  plot,  monument  and  fence  will,  in  the  existing  situation 
of  the  estate,  be  fixed  by  a  very  simple  calculation  in  proportion. 
The  trust  to  provide  for  repairs  is  not  valid.  It  is  a  per- 
petual one,  and  the  object  is  not  a  charity.  It  is  purely  private, 
the  keeping  in  repair  of  the  testator's  burial  place.  Though  he 
speaks  of  the  monument  and  burial  place  as  a  u  family  monu- 
ment and* burial  place/'  they  are  merely  his  own.  He  appears 
to  have  had  no  family  of  his  own,  and  they  were  intended  for 
himself  alone.  And  if  they  had  been  intended  for  his  family  it 
would  make  no  difference.  The  gift  is  not  to  a  general  public 
use.  It  is  not  within  the  legal  definition  of  a  charity.  Mr.  Jus- 
tice Gray's  well-known  definition  of  a  charity  in  a  legal  sense, 
is  "a  gift  to  le  applied  consistently  with  existing  laws  for  the 
benefit  of  an  indefinite  number  of  persons,  either  by  bringing 
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their  hearts  under  the  influence  of  education  or  religion,  by  re- 
lieving their  bodies  from  disease,  suffering  or  constraint,  by  as- 
sisting them  to  establish  themselves  for  life,  or  by  erecting  or 
maintaining  public  buildings  or  works,  or  otherwise  lesseniug  the 
burden  of  government." 

The  American  courts  have  followed  the  English  rule  against 
perpetuities  except  where  qualified  by  statute.  Trusts  created 
for  charitable  or  public  purposes  here,  as  there,  are  not  subject  to 
the  rule.  The  direction  in  this  case  does  not  limit  the  continu- 
ance of  the  fund  for  repairs,  and  the  testator  makes  no  disposi- 
tion whatever  of  the  principal.  The  provision,  therefore,  is  to 
be  regarded  as  creating  a  perpetuity — as  locking  up  $5,000  for- 
ever for  the  purpose  of  keeping  the  testator's  burial  place  and 
monument  in  good  repair.  That  object  is  not  a  charity,  and 
therefore  the  bequest,  because  it  is  a  perpetuity,  cannot  be  sus- 
tained. Richard  v.  Robson,  81  Beav.  844  >  Floors  v.  Osborne, 
L.  R,  (1  Eq.)  686;  FUh  v.  Attorney-  General,  L.  R.  (4  Eq.)  521; 
Fowler  v.  Fowler,  10  Jur.  (N.  8.)  648;  Lloyd  v.  Uoyd,  10  Eng. 
L.  &  Eq.  189;  and  Re  Williams,  L.  R.  (6  Ch.  Div.)  786,  are 
cases  in  which  such  bequests  have  been  held  void  as  perpetuities. 
See,  also,  Wms.  on  Exrs.  1078;  2  Red/,  on  Wills  851;  1  Jarm. 
on  Wills  211.  In  Cool  v.  Biggins,  8  C.  E.  Or.  808,  the  execu- 
tors were  specially  directed  by  the  will  to  erect  a  fence  around  a 
cemetery  lot,  and  no  one  else  was  either  required  or  authorised 
to  do  it,  and  the  amount  required  for  it  was  charged  upon  the 
land.  It  was  held  that  suit  for  the  money  was  rightly  brought 
by  the  executors.     But  there  was  no  |>erpetual  trust  in  that  case. 

For  the  same  reasons  just  given,  the  trust  for  the  establishment 
ami  maintenance  of  a  military  band  cannot  be  sustained.     The 
object  is  not  charitable,  and  the  trust  is  in  express  terms  a  per- 
petuity.    The  purpose  of  the  testator  was  to  provide  for  the    ,^ 
establishment  and  maintenance  forever  of  a  military  band  of     ^ 
musicians,  to  be  called  by  his  name,  and  whose  sole  duty  ite^ 
should  be  to  march  to  his  grave  on  the  recurring  anniversary  o^_^ 
his  death,  and  on  the  holidays  establisned  by  iaw,  and  '•  oth^^ 
proper  occasions,"  and  there  play  a  funeral  march  and  other  a| 
propriate  (presumably  solemn)  music.     The  sole  object  of  tL 
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provision  for  a  band  is  to  keep  the  testaUf  'a  memory  alive  ii 
the  public  mind ;  not  to  furnish  the  means  of  education  in  music 
for  the  public,  nor  even  to  provide  musical  entertainment  for 
them.  This  bequest  does  not  differ  in  principle  from  a  gift  to  a 
church  to  supply  a  choir  to  sing  a  dirge  annually  on  the  anni- 
versary of  the  donor's  death,  and  it  will  not  be  contended  that 
that  would  be  a  legal  charity. 

The  question  whether  the  codicil  was  duly  executed  cannot  be 
raised  here.  The  subject  is  not  within  the  jurisdiction  of  this 
court.     Trustees  v.  Wilkinson,  9  Stew.  Eq.  HI. 

The  gift  to  Elizabeth  Hamlin,  in  the  codicil,  is  entitled  to  no 
preference  over  the  legacies  given  by  the  will,  but  will  abate 
proportionately  with  them  in  case  of  deficiency. 

The  direction  of  the  testator  to  sell  his  real  estate  is  positive. 
He  directs  that  there  shall  be  no  payment  of  the  legacies  until 
after  the  sale  of  the  real  property.  According  to  the  statement 
of  the  bill  as  to  the  amount  of  the  estate,  the  personal  property 
will  not  provide  enough  to  pay  the  valid  legacies  and  furnish 
the  minimum  sum  fixed  in  the  will  for  the  cost  of  the  burial 
plot,  monument  and  fence.  It  will,  therefore,  be  necessary  to 
sell  the  real  estate,  and  to  sell  all  of  it,  except  that  the  use  of 
which  is  given  to  Mrs.  Russel. 

Should  it,  however,  not  be  necessary  to  sell  the  real  estate  for 
the  lawful  purposes  of  the  will,  a  sale  need  not  be  made;  for 
the  testator's  express  object  in  directing  that  the  real  estate  be 
converted  into  money  was  the  complete  distribution  of  the  estate 
among  the  persons  and  for  the  objects  designated  in  the  will, 
and  if  the  failure  of  some  of  those  objects  should  render  a  sale 
unnecessary,  it  should  not  be  made. 

If  the  estate  prove  to  be  not  more  than  sufficient  in  amount  to 
pay  the  legacies  and  raise  the  trust  funds  provided  for  by  the 
will,  and  after  paying  the  legacies  and  raising  the  money  for  the 
lawful  trusts,  there  be  a  surplus,  the  testator  must  be  held  to 
have  died  intestate  of  such  surplus.  It  is  not  disposed  of  by  the 
will.  The  sixth  section  provides  that  any  surplus  which  may 
remain  after  payment  of  the  legacies  and  trust  funds,  and  pro- 
viding for  the  purchase  of  the  burial  plot,  and  for  the  cost  of 
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tiie  monument  and  fence,  shall  be  distributed  pro  rtita  amongst 
all  die  legatees,  the  cemetery  fond  ami  the  band  fund.  There 
k  no  other  residuary  clause.  The  surplus  under  consideration 
»  not  that  which  is  disposed  of  in  the  sixth  clause,  but  ia  that 
part  of  the  estate  which  is  given  for  the  unlawful  trusts. 


Warrex  Ackerman 
v. 
Joseph  A.  Halsey  e: 


1.  Where  the  receirer  of  ma  insolvent  bank  refuses  to  bring  suit,  a  creditor 
tod  stockholder  thereof  tnaj,  for  the  benefit  of  himself  and  of  such  other 
creditors  and  *V»  k  holders  15  elect  to  join  him,  maintain  a  suit  against  the 
president  and  directors  for  gross  official  neglect  and  mismanagement,  whereby 
the  bank  was  finincially  ruined. 

2  Particular  instances  of  official  Defeasance  and  carelessness,  which  stand- 
ing alone  might  not  fix  fiersoual  liability,  are  sufficient,  when  connected  with 
general  allegations  of  official  misconduct  and  culpable  negligence,  to  sustain  a 
bill  in  such  case  on  general  demurrer. 

&  That  some  of  the  defendants  have  been  director*  longer  than  others  is  no 
ground  of  demurrer,  because  the  court  enn  discriminate  between  them,  and 
hold  those  elected  recently  only  liable  for  losses  incurred  during  their  term 
if  office. 

4.  Damages  for  such  negligence  may  be  assessed  in  equity  in  a  case  where 
#n  adequate  remedy  at  law  does  not  exist 


Bill  for  relief.     On  general  demurrer. 

Mr.  J.  W.  Taylor,  for  Joseph  A.  Halsey,  Joseph  S.  Halsey y 
i*«irg«»  A.  Halsey,  Edward  H.  Wright  and  Lewis  C.  Grover. 

Mr  A.  H.  CondU,  for  William  Clark. 

Mr.  J.  Henry  Stone,  for  Henry  C.  Howell. 

Mr.  Corllindt  Parker,  for  Stephen  H.  Condi ct 
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Mr.  Carl  Lentz,  for  Joseph  Hensler. 

Mr.  J.  H.  Ackerman,  for  complainant. 

Thb  Chancellor. 

The  bill  is  filed  by  Warren  Ackerman,  a  creditor  and  stock- 
holder of  the  Mechanics  National  Bauk  of  Newark,  against  the 
persons  who  were,  at  the  time  of  the  failure  of  that  bank,  its  direct- 
ors. The  receiver  is  also  a  defendant.  The  suit  is  brought  for 
the  benefit  of  the  complainant  and  all  other  creditors  and  stock- 
holders of  the  corporation  who  may  come  in  and  contribute  to 
the  expenses  of  the  litigation.  The  bill  alleges  that  the  bank  is, 
and  for  more  than  fifteen  years  before  the  filing  of  the  bill  was,  a 
corporation  under  the  national  banking  act ;  that  seven  of  the  de- 
fendant directors,  Joseph  A.  Halsey,  Stephen  H.  Condict,  George 
A.  Halsey,  Lewis  C.  Grover,  Oscar  L.  Baldwin,  William  Clark 
and  Edward  H.  Wright,  were  duly  elected  to  their  offices,  first,  in 
1873,  another,  Joseph  S.  Halsey,  in  1878,  and  the  other  two,  Henry 
<5.  Howell  and  Joseph  Hensler,  in  1879,  and  that  each  of  the  ten 
duly  accepted  the  office,  and  immediately  after  his  election  took 
end  filed  the  oath  prescribed  by  the  act  that  he  would,  so  far  as  the 
duty  devolved  on  him,  diligently  and  honestly  administer  the 
*uTairs  of  the  bank  &c ;  that  from  year  to  year,  from  the  time  of 
their  first  election  down  to  the  time  of  the  failure  of  the  bank, 
they  were  duly  and  regularly  elected  directors  and  took  and  filed 
that  oath ;  that  they  are  still  directors  of  the  bank,  and  are  the  sole 
surviving  ones;  that  they  were  its  directors  and  managers  while 
its  money  and  funds  were  being  abstracted  and  misapplied  by  the 
cashier,  as  stated  in  the  bill ;  that  the  bank  failed  in  October, 
1881 ;  that  its  capital  stock  was  $500,000,  divided  into  ten  thou- 
sand shares  of  $60  each ;  that  the  complainant  before  1873  be- 
came, and  still  is,  the  owner  of  one  hundred  and  fifty-five 
shares  of  stock,  and  continued  to  be  so  by  reason  of  his  reli- 
ance on  the  fact  that  the  defendant  directors  were  such,  and 
on  their  reports  published  from  time  to  time  from  the  organiza- 
tion of  the  bank,  of  the  financial  condition  of  the  institution; 
that  these  reports,  which  were  signed  by  them  or  by  some  of 
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them,  §Lited  in  substance  tint  the  capital  was  unimpaired,  mod 
that  ttie  bank  had  tco  a  large  surplus  over  and  above  the  pay- 
ment *A  it«  debts  and  Stabilities,  and  was  in  a  sound  and  solvent 
condition,  while  in  fact  it  had  no  surplus  for  several  years  before 
its  failure,  but  was  insolvent.  The  bill  also  states  that  if  the 
defendant  directors  had  discharged  their  da  ties  as  they  were 
legally  bound  to  do,  tlie  most  ordinary  inspection  of  and  examh- 
nation  iuto  its  affairs  would  have  revealed  to  them  its  true  condi- 
tion, and  the  fact  of  the  abstraction  and  misappropriation  of  its 
funds  by  its  cashier,  and  that  it  was  expressly  the  duty  of  the 
president,  who  was  J<seph  A.  Halsey,  to  exercise  a  more  con- 
stant, immediate  and  |>ersonal  control  and  supervision  of  its 
affairs  than  was  required  of  the  other  directors.  It  then  proceeds 
to  set  forth  in  detail  the  various  duties  of  the  president,  and  states 
that  he  was  annually  paid  a  salary  of  $3,000  by  the  bank  for 
his  services.  It  also  in  like  manner  sets  forth  the  duties  of 
the  directors,  and  avers  that  they  had  at  all  times  the  fullest 
op|H>rtunities  and  facilities  for,  and  abundant  means  of  honestly 
and  diligently  performing  their  duties,  and  of  knowing  the  exact 
condition  of  the  affairs  of  the  bank  and  of  administering  them 
honestly  and  diligently,  as  required  by  their  oath,  and  of  pre- 
venting the  loss  and  injury  which  the  bank  sustained,  and  that  a 
very  moderate  exercise  and  performance  of  the  duties  expected 
and  required  of  them  would  have  prevented  the  ruin  of  the  bank, 
and  the  consequent  injnry  to  the  complainant,  as  stated  in  the 
bill;  that  the  defendant,  the  president,  and  each  of  the  other 
directors,  utterly  failed  and  neglected  to  perform  their  official 
duties,  and  wholly  omitted,  without  any  reasonable  excuse,  to 
give  any  reasonable  or  proper  attention  to  the  business  of  the 
bank,  and  the  care  and  management  of  its  property,  affairs  and 
concerns,  and,  in  consequence  of  such  neglect,  the  bank  has  been 
utterly  ruined  by  having  its  funds  abstracted  and  misapplied  by 
its  cashier,  and  its  stock  rendered  worthless,  to  the  injury  of  the 
complainant  and  its  other  creditors;  that  the  president  was 
grossly  neglectful  of  his  duties  as  president,  and  so  culpably 
delinquent  in  the  honest  and  diligent  management  of  his  trust=^~^ 
that  lie  utterly  neglected  to  perform  his  duties,  and  most  neglnnns^  J 
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gently  permitted  the  cashier  to  have  absolute  control  of  the 
affairs  of  the  bank,  and  to  use  and  lend  its  moneys  and  assets  as 
he  saw  fit,  according  to  his  own  will  and  pleasure,  and  without 
having  required  of  him  any  security  for  the  faithful  and  honest 
performance  of  his  duties,  and  that  the  cashier,  encouraged  and 
aided  by  such  negligence  of  the  president,  wrongfully  abstracted 
and  misapplied  the  money  and  assets  of  the  bank  to  an  amount 
exceeding  $2,000,000,  which  has  completely  ruined  the  bank  and 
rendered  the  stock  worthless;  that  the  defendant  directors  did 
not  honestly  and  diligently  administer  the  affairs  of  the  bank, 
but,  on  the  contrary,  suffered  and  most  negligently  permitted  its 
money,  property  and  effects  to  be  in  the  possession  and  under  the 
control  of" dishonest  and  incompetent  persons,  without  having 
auy  security  for  the  honest  and  faithful  discharge  of  the  duties 
expected  aud  required  of  such  persons,  and  carelessly  permitted 
the  money,  property  and  effects  of  the  bank  to  be  stolen,  wasted 
and  squandered,  to  the  ruin  of  the  bank  and  injury  of  the  com- 
plainant aud  all  the  creditors  of  the  bank;  that  it  was  their  duty 
to  employ  only  such  persons  as  were  competent  and  honest  to 
serve  as  officers  of  the  bank,  and  to  take  from  all  persons  so  em- 
ployed adequate  security  for  the  faithful  performance  of  their 
duties,  but  they  failed  to  discharge  and   neglected  that  duty; 
that  the  president  was  elected  and  kept  in  office  and  paid  for  his 
Services  (which,  the  bill  says,  were  merely  nominal)  for  more 
£  ban  ten  years  before  the  failure  of  the  bank,  although  the  di- 
rectors knew  he  was  incompetent  to  discharge  the  duties  of  the 
office,  or  to  give  such  personal  attention  to  the  business  of  the 
Vjaok  as  the  office  required,  and  that  they  refused  to  remove  him 
*Dr  give  him  proper  assistance ;  that  they  employed  a  person  as 
cashier  who  abstracted  and  willfully  misappropriated  its  funds 
%o  the  extent  of  over  $2,000,000,  and  permitted  him  to  have 
^inrestrained  control  of  all  the  money  and  assets  of  the  bank, 
without  taking  from  him  or  requiring  him  to  give  any  security  - 
:Sbr  the  faithful  performance  of  his  duties  as  cashier;  that  the 
^>nly  security  ever  required  of  him,  as  the  complainant  is  in- 
formed and  believes,  was  a  bond  of  $20,000,  which  was  "  allowed 
to  become  outlawed  through  not  being  renewed  for  fifteen  years;" 
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and  that  they  did  not  keep  or  cause  to  be  kept  correct  books  of 
account  of  all  the  affairs  of  the  bank,  but,  on  the  contrary,  suf- 
fered the  accounts  to  be  falsified  by  false  and  deceptive  entries 
through  negligently  omitting  to  examine  the  books  or  cause  them 
to  be  examined  properly.  The  bill  then  specifies  certain  false 
and  fraudulent  entries  of  $600,000,  readily  detectable,  made  to 
deceive  the  bank  examiner,  and  states  that  almost  the  entire 
amount  of  the  funds  of  the  bauk  abstracted  by  the  cashier  was 
concealed  on  its  books  by  him  by  means  of  entries  of  false  charges, 
the  falsity  of  which  could  very  readily  have  been  discovered; 
that  the  defendant  directors  were  satisfied  with  and  accepted  as 
final,  without  verification  and  without  any  examination  as  to 
their  truthfulness,  the  statements  of  the  cashier;  that  without 
any  knowledge  as  to  whether  the  bank  was  solvent  or  not,  they 
declared  and  paid  dividends  on  the  stock  from  May  1st,  1880 
when  the  bank  was,  in  fact,  insolvent;  that  they  permitted  irre- 
sponsible persons  to  overdraw  their  accounts  to  a  large  amount 
without  security,  whereby  large  sums  of  money  were  lost  to  the 
bank,  and  negligently  permitted  the  money  of  the  bank  to  be  lent 
to  irresponsible  persons  without  adequate  security,  by  reason 
whereof  the  money  lent  was  lost;  that  they  permitted  false  re- 
ports, showing  that  the  bank  was  in  a  solvent,  flourishing  condi- 
tion, to  be  made  and  transmitted  to  the  comptroller  of  the  cur- 
rency, and  caused  them  to  be  published  up  to  the  6th  of  October, 
1881,  and  that  at  no  time  was  there  had  by  the  defendant  di- 
rectors, or  under  their  direction,  a  careful,  thorough  and  complete 
examination  of  the  affairs  of  the  bank.  The  bill  states  that  in 
October,  1881,  the  comptroller  of  the  currency  appointed  the  * 
receiver,  and  that,  by  reason  of  the  insolvency  of  the  bank,  it  ^J 
became  necessary  for  the  comptroller  to  make  an  assessment  of      ~ 

the  full  amount  of  the  par  value  of  the  stock  upon  the  stock 

holders  in  order  to  pay  the  depositors  of  the  bank;  that  the^j 
assessment  was  made  in  November,  1881,  through  the  receiver 
and  that  the  complainant  was  compelled  to  pay,  as  his  assess- 
ment, $7,839.17.     The  complainant  alleges  that  he  has,  by  reason 
of  the  misconduct  and  mismanagement  of  the  defendant  d 
tors,  set  forth  in  the  bill,  sustained  damage  to  the  amount 


OStew.]  OCTOBER  TERM,  1883.  361 


Ackerman  v.  Halsey. 


115,589.17,  with  interest,  and  that  each  of  the  stockholders  has 
sustained  damage  to  an  amount  equal  to  double  the  par  value  of 
his  or  her  stock.  The  bill  states  that  before  the  beginning  of 
this  suit  the  complainant  requested  the  receiver  to  commence  and 
prosecute  proceedings  against  the  president  and  directors,  to  re- 
cover from  them  the  damages  which  the  bank  and  the  stock- 
holders had  sustained  by  reason  of  the  negligence  and  official 
misconduct  of  the  president  and  directors,  but  he  refused  to  do 
so.  The  prayer  of  the  bill  is  that  the  damages  of  the  creditors 
and  stockholders  in  the  premises  may  be  ascertained,  and  the- 
defendant  directors  adjudged  to  pay  them  to  the  receiver  for  the 
benefit  of  the  creditors  and  stockholders;  or  that  the  complain- 
ant may  recover  against  them  his  damages  as  a  stockholder,  and 
that  the  other  creditors  and  stockholders  who  may  come  in  may 
have  such  relief  in  the  premises  as  they  may  be  entitled  to.  The 
defendant  directors  have  all  filed  general  demurrers. 

Under  these  demurrers  are  presented  the  questions  whether 

this  court  has  jurisdiction  of  the  case;  whether,  if  it  has,  the 

allegations  of  the  bill  (which,  on  demurrer,  are  to  be  taken  as 

true)  are  sufficient  to  entitle  the  complainant  to  the  relief  which 

he  seeks;  and  whether,  as  to  three  of  the  defendants,  Messrs. 

Joseph  8.  Halsey,  Howell  and  Hensler,  there  is  not  a  misjoinder, 

Seeing  that  the  period  of  their  directorship  is  shorter  by  several 

^ears  than  that  of  the  others,  and  the  bill  seeks  relief  against  all, 

without  discrimination  or  distinction. 

That  the  subject  of  this  litigation  is  within  the  jurisdiction  cf 
tihis  court,  will  admit  of  no  question.     The  suit  is  brought  by  a 
creditor  and  stockholder  of  the  bank  against  the  directors,  to 
•Dbtain  redress  for  the  waste  of  the  entire  capital  and  surplus  of 
%he  bank,  whereby  he  has  been  subjected  to  loss  as  a  creditor  of 
^he  bank,  and  has,  as  a  stockholder,  lost  not  only  his  stock, 
^>ut  also  a  sum  of  money  equal  to  its  par  value.     The  ground 
^>f  the  claim   is  that   the   directors    utterly   neglected  to  dis- 
charge any  of  the  duties  of  their  office.     For  such  a  wrong 
there  is  a  remedy  in  equity.     For  any  willful  breach  of  their 
trust  or  misapplication  of  the  corporate  funds,  or  for  any  gross 
neglect  of,  or  inattention  to,  their  official  duties,  directors  are 
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liable  in  this  court.     Field  on  Corp.  §  178;  Ang.  &  A 
Corp.  §  812;  Citizens  Loan  Assoc,  v.  Lyon,  8  Stew.  Eq.  110 1 
Robinson  v.  Smith,  S  Paige  222;    Citizens  Build.  Assoc  v. 
OorieU,  7  Stew.  Eq.  888 ;  Brinekerhoff  v.  Bostwiek,  88  N.   Y. 
62;  Trustees  ▼.  Bosseim,  8  Fed.  Rep.  817.    And  the  liability 
is  to  the  corporation  in  the  first  instance,  where  the  corporation 
is  capable  of  acting ;  bat  if  it  refuses  to  do  so,  then  a  person 
aggrieved  may  bring  the  suit.    If  the  corporation  be  insolvent 
and  its  affirirs  in  the  hands  of  a  receiver,  he  may  maintain  the 
litigation.     If  he  refuses  or  is  himself  involved,  a  person  ag- 
grieved may  sue.    Chester  v.  Halliard,  7  Stew.  Eq.  841 ;  Brinck- 
erheff  v.  Bostwiek,  ubi  supra.    That  is  to  say,  primarily  the 
corporation,  or,  if  insolvent,  its  representative,  must  sue ;  but  in 
case  of  their  disability  or  refusal,  a  person  aggrieved  may  bring 
the  suit,  making  the  corporation  or  its  representative  a  defend- 
ant    Here  the  corporation  is  insolvent  and  there  is  a  receiver. 
Under  the  national  banking  law,  he  would  have  been  the  proper 
person  to  bring  the  suit  if  he  would.     Conway  v.  Hahey,  16 
Vr.  462;   Brinckertioff  v.  Boslwick,  ubi  supra.     He,  however, 
refuses  to  do  so.     The  bill  states,  generally,  that  the  defendant 
directors  have  utterly  neglected  to  discharge  their  duty  in  every 
essential   respect.     It  avers  that  they  "had  the  fullest  oppor- 
tunities and  facilities  for,  and  abundant  means  of,  honestly  and 
diligently  performing  their  duties,  and  of  and  for  knowing  at 
all  times  the  exact  condition  of  the  affairs  of  the  bank,  and  of 
and  for  administering  its  affairs  honestly  and  diligently  as  re- 
quired by  their  oath,  and  for  preventing  the  loss  and  injury  com- 
plained of,  and  that  a  very  moderate  exercise  and  performance       * 
of  the  duties  expected  and  required  of  them  would  have  pre-      - 
vented  the  ruin  of  the  bank  and  the  consequent  injury  to  the    s 
complainant;  but  that  they  utterly  failed  and  neglected  to  per-  — 

form  their  official  duties  and  wholly  omitted,  without  any  reason 

able  excuse,  to  give  any  reasonable  or  proper  personal  attentioi 
to  the  business  of  the  bank  and  the  care  and  management  of  i 
concerns;  and  that  in  consequence  of  such  neglect,  the  bank  h 
been  utterly  ruined  by  having  its  funds  abstracted  and  misap 
plied  by  its  cashier,  and  its  stock  rendered  worthless,  to  the  ii 
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Jury  of  the  complainant  and  its  other  creditors."    It  proceeds  to 

»tate  particular  derelictions  of  duty.    These  are  the  negligent 

^abandonment  of  the  control  of  the  whole  of  the  affairs  of  the 

fcxink  to  the  cashier,  without  requiring  any  security  from  him 

^Sor  the  honest  and  faithful  performance  of  his  duties,  by  which 

leans  the  funds  and  property  of  the  bank  were  abstracted  and 

tiaapplied  by  him  to  the  amount  of  over  $2,000,000 — the  com- 

E^J^tA  ruin  of  the  bank;  carelessly  permitting  the  money,  prop- 

^-*—  £y  and  effects  of  the  bank  to  be  in  the  possession  and  under  the 

*rol  of  dishonest  and  incompetent  persons,  without  security; 

slessly  permitting  the   property,  money  and  effects  of  the 

ii  to  be  stolen,  wasted  and  squandered ;  employing  for  many 

mn  an  incompetent  person  for  president;  permitting  the  ac- 

^mts  to  be  falsified ;  accepting  the  cashier's  false  statements  of 

condition  of  the  bank,  without  examination  as  to  their  truth 

^correctness;  paying  dividends  when  the  bank  was  insolvent, 

-  Yiout  seeking  to  know  its  true  condition ;  negligently  permit- 

the  money  of  the  bank  to  be  lent  to  irresponsible  persons, 

^urat  adequate  security,  to  the  loss  of  the  bank;  permitting 

sponsible  persons  to  overdraw  their  accounts,  without  secu 

thereby  the  bank  lost  large  sums  of  money ;  accepting  and 

-ifying  and  publishing  the  false  reports  of  the  cashier  to  the 

lpt roller  of  the  currency,  and  never  making,  or  causing  to  be 

L^de,  any  careful,  thorough  or  complete  examination  of  the 

^  ire  of  the  bank,  so  as  to  know  whether  its  affairs  were  being 

fcaestly  and  diligently  administered. 

-As  a  general  rule,  the  directors  of  a  corporation  are  only  re- 

*^  *^  I  wed,  in  the  management  of  its  affairs,  to  keep  within  the  limits 

c*^"*        its  powers,  and  to  exercise  good  faith  and  honesty.     They 

u^lj  undertake,  by  virtue  of  their  assumption  of  the  duties  in- 

^Vi  Ksabent  on  them,  to  perform  those  duties  according  to  the  best 

*  *€*    t^teir  judgment  and  with  reasonable  diligence,  and  a  mere  error 

*^    judgment  will  not  subject  them  to  personal  liability  for  its 

^onaequences.     And  unless  there^has  been  some  violation  of  the 

^Wrteror  the  constating  instruments  of  the  company,  or  unless 

v\\ere  is  shown  to  be  a  want  of  good  faith,  or  a  willful  abuse  of 

discretion,  or  negligence,  there  will   be  no  personal   liability 
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They  are  personally  only  bound  in  the  management  of  the  af- 
fairs of  the  corporation  to  use  reasonable  diligence  and  prudence, 
such  as  men  usually  exercise  in  the  management  of  their  own 
affaire  of  a  similar  nature.  Field  on  Corp.  §§  169, 171;  Ang. 
&  Ames  on  Corp.  §  314;  Spering^s  Appeal,  71  Pa.  St  1;  Over- 
end  &  Ourney  Q>.,  L.  B.  (6  H.  of  L)  480;  Hodge*  v.  N.  E. 
Screw  Cb.,  1  JR.  I.  312;  Citizens  Building  Assoc,  v.  Cortefl,  7 
Slew.  Eq.  383.  But  they  are  personally  liable  if  they  suffer  the 
corporate  funds  or  property  to  be  wasted  by  gross  negligence  and 
inattention  to  the  duties  of  their  trust.  Robinson  v.  Smith,  ubi 
supra;  OUisens  Building  Assoc,  v.  OorieU,  ubi  supra.  The  case 
made  by  the  bill  is  one  of  absolute  neglect  by  the  defendant 
directors  of  all  the  essential  duties  of  their  office.  Conceding 
that  the  specific  violations  of  duty  pointed  out  might  not  of  them- 
selves, if  they  stood  alone,  suffice  to  fix  personal  liability,  in  con- 
nection with  the  general  statement  and  charge  of  absolute  neglect 
of  all  essential  duties,  they  obviously  assume  a  different  charac- 
ter, for  the  allegations  are  to  be  taken  all  together,  and  the  speci- 
fications are*  to  be  considered  in  the  light  of  the  general  statement 
The  allegations  of  the  bill  are  sufficient  to  fix  personal  liability 
upon  the  directors.  The  case  made  by  them  is  one  of  the  moet 
absolute  and  unqualified  inattention  and  neglect  If  the  case 
made  by  the  bill  is  not  sufficient  to  fix  personal  liability,  then  no 
neglect  of  duty,  however  gross  and  extreme,  will  render  directors 
personally  liable. 

It  is  urged  that  the  bill,  while  it  states  that  false  reports  of 
the  solvency  and  flourishing  condition  of  the  bank  were  made  — 
from  the  time  of  its  organization,  also  states  that  the  bank  waass 
insolvent  during  all  that  time;  and  it  is  urged  that  if  it  be  true^ 
that  the  bank  was  in  fact  insolvent  from  its  organization,  nc» 
harm  was  done  to  the  complainant  by  the  false  reports.  But  th*^ 
statement  of  the  bill  is  not  that  the  bank  was  insolvent  from  th^r^ 
beginning,  but  for  several  years  before  its  failure.  The  injuirar 
done  by  false  reports  to  the  creditors  and  stockholders  is,  th~  ^ 
persons  are  led  to  give  the  bank  credit,  perhaps,  to  their  ultic 
loss,  and  that  of  the  stockholders.  The  false  reports  work 
jury  to  the  stockholders  in  another  way  also.     They  not  or 
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disarm  suspicion,  but  inspire  them  with  confidence  in  the  man- 
agement of  the  affairs  of  the  institution,  and  so  induce  them  to 
keep  the  directors  in  office  until  the  disaster  comes  and  the  bank 
is,  perhaps,  utterly  ruined.  They  also  avert  the  scrutiny  of  the 
comptroller  of  the  currency.  It  is  also  urged  that  the  statement 
that  the  cashier's  bond  was  barred  by  limitation,  because  not  re- 
newed for  fifteen  years,  is  on  its  face  a  misstatement  from  mis- 
take of  law.  But  the  statement  is  an  immaterial  one ;  the  charge 
(and  allegation)  iu  connect  ion  with  which  it  is  made  is,  that  the 
directors  required  no  security  of  the  cashier. 

It  remains  to  consider  the  objection  made  by  Messrs.  Joseph  S. 
Halsey,  Howell  and  Hensler,  that  the  bill  charges  misconduct 
which  occurred  before  they  were  members  of  the  board,  and  hence 
they  claim  that  it  is  as  to  them  multifarious.    But  in  a  bill  of  this 
peculiar  character,  where  the  management  of  the  affairs  of  a  cor- 
poration, through  a  series  of  years,  is  the  subject  of  litigation,  and 
it.  appears  on  the  face  of  the  bill  when  the  administration  of  each 
director  began,  the  objection  in  question  io  not  possessed  of  much 
'Weight.    Each  director  will  answer  only  for  the  period  of  his  ad- 
Oainistrai  ion,  and  in  making  its  decree  the  court  will  of  course  dis- 
criminate between  those  who  are  culpable  and  those  who  are  not. 
OUizens  B.  &  L.  Assoc,  v.  Corkll,  vbi  supra.    In  Charitable  Oorp. 
A?.  Sutton,  2  Atk   IfiO,  a  similar  objection  was  made  and  con- 
sidered.    The  suit  was  brought  to  be  relieved  against  the  de- 
fendants, fifty  in  number,  who  were  either  committeemen  or  iu 
cither  offices  of  the  corporation,  and  to  obtain   satisfaction  for  a 
V>reach  of  trust,  fraud  and  mismanagement.     It  was  there  urged 
%hat  the  court  could  make  no  decree  against  the  defendants  which 
"would  be  just,  for  it  was  said  that  every  man's  attendance  or 
^D mission  of  his  duty  was  his  own  default,  and  that  each  particu- 
lar person  must  bear  such  a  proportion  as  would  be  suitable  to 
the  loss  ari  ing  from  his  particular  neglect,  which  made  it  (it  was 
mrgued)  a  case  out  of  the  power  of  the  court.     The  objectiou  was 
dot  sustained.     Lord  Hurdwicke  dismissed  the  bill  as  to  some  of 
the  defendants.     As  to  others,  he  decreed  that  they  were  liable  in 
the  first  place,  and  their  associates  secondarily. 

Another  objection  is  made  that  this  court  cannot  assess  dam- 
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ages  for  negligence.  That  proposition  is  not  true  where  there  is 
no  adequate  remedy  at  law.  There  can  be  no  question  that  this 
court  will  assess  damages  against  a  trustee  for  cul|>able  negli- 
gence in  the  performance  of  his  duty,  whereby  he  failed  to  re- 
ceive such  profits  upon  the  trust  estate  as  he  otherwise  would  have 
done.  Osgood  v.  Franklin,  0  Johns.  Ch.  1,  H  Johns.  627;  Melick 
v.  Voorhees,  9  C.  E.  Chr.  SOB.  If  this  court  has  jurisdiction  in 
such  a  case  as  this,  as  it  undoubtedly  has,  it  must  have  the  power 
to  assess  the  damages  against  the  defendants.  Charitable  Corp.  v. 
Sutton,  ubi  supra,  is  an  instance  of  the  exercise  of  the  power. 
Of  course  all  the  cases  in  which  it  has  been  held  that  suit  may  be 
maintained  against  directors  for  such  redress  as  is  sought  in  this 
suit,  are  necessarily  instances  of  the  exercise  of  the  power.  The 
demurrers  will  all  be  overruled,  with  costs. 


Richard  Wayne  Parker,  trustee. 


Emeline  H.  Johnson  et  al. 

1.  A  trustee  may  employ,  and  pay  out  of  the  fund,  such  assistant*  at  are 
necessary  in  executing  his  trust. 

2.  A  trustee  purchased  certain  lands  at  a  foreclosure  sale  of  his  mortgage 
thereon.  He  afterwards  sold  them  and  realized  about  $1,700  abore  the  amount 
of  the  original  loan,  besides  interest  and  costs. — Held,  that  this  surplus  was 
not  payable  to  the  life  tenant  of  the  trust  fund,  but  should  be  held  by  the 
trustee  as  part  of  the  corpus,  or  to  meet  any  future  losses  on  investment*,  if 
they  should  occur. 


On  exceptions  to  master's  report. 

Mr.  O.  W.  Hubbell,  for  the  exceptions. 

Mr.  R.  Wayne  Parker,  in  pro.  pers.,  contra. 

[In  this  case  there  were  fifteen  different  points  raised  by  I 
exceptions  and  decided,  but  as  all  except  the  ninth  and  twell 
involved  only  facts,  they  have  not  been  published. — Rep.] 
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The  Chancellor. 

The  ninth  exception  is  that  the  master  has  allowed  the  trustee 
4238.86  commissions  on  the  rents  collected,  and  lias  allowed  him 
in  addition  five  per  cent,  on  the  sums  disbursed  ;  thus  subjecting 
the  rents  to  fifteen  per  cent  commissions  for  collection  and  dis- 
bursement. 

A  trustee  may  employ  necessary  assistants  in  executing  his 
trust,  and  pay  them.  He  may  employ  agents,  collectors,  ao- 
oamtants  and  other  | arsons  properly  employed  in  similar  affairs. 
-Perry  on  Trunk  §  912;  Wilkinson  v  Wilkinson,  2  Sim.  &  Stu. 
^887.  No  complaint  is  made  in  this  case  that  the  allowances  to 
"•he  agent  and  trustee  are  too  great  for  the  services,  and  they  do 
not  appear  to  be  so. 

The  twelfth  exception  is  that  the  master  has  reported  that  the 
^profit  realized  on  the  sale  of  the  Orange  street  property  should 
xot  be  credited  to  the  life  tenant. 

He  was  not  directed  by  the  order  to  report  on  this  subject  at 
m\\.  The  property  in  question  is  one  on  which  the  trustee  held 
si  mortgage.  On  foreclosure  he  was  compelled  to  buy  it  in. 
Be  has  since  sold  it,  and  realized  about  $1,700  more  than  the 
sunouut  of  principal  and  interest  of  the  investment,  and  all  costs, 
charges  and  expenses.  There  are  three  other  pieces  of  property 
of  which  he  is  in  possession,  either  as  mortgagee  or  as  owner 
Under  foreclosure,  and  on  which,  or  some  of  them,  the  fund  may 
*Jieet  a  loss.  There  is  an  investment  on  mortgage  of  chattels  in 
New  York  (not  made  by  the  trustee  but  received  by  him  as  part 
*>r  the  assets  on  assuming  his  trust),  on  which  it  is  very  proba- 
ble that  there  will  be  a  loss  to  the  fund.  The  life  tenant  asks 
*■' iat  the  $1,700  be  applied  to  the  payment  of  the  arrears  of  in- 
terest on  the  suspended  investments.  The  master  reports  that 
***ider  the  circumstances  it  will  not  be  prudent  to  grant  the  re- 
^*iest  or  to  apply  the  money  in  any  way,  except  to  make  up  the 

Note. — Profit  on  the  sale  of  stock  belongs  to  the  coi-pus  of  the  estate,  and 
**«^t  to  the  life  tenant,  Whitney  v.  Phaniz,  4  Rtdf.  180  ;  and  also  premiums  re- 
^^ived  from  or  paid  for  investments,  Van  Blarcom  v.  Dager,  4  Stew.  Eq.  783, 
**—d  note;  PblloeVs  Case,  3  Red/.  100;  Speakman'a  Appeal,  71  Pa.  SL  25;  and 

^^jpreciation  in  value  of  unproductive  property,  before  sale  by  the  executors, 

C>«jea&  v.  Appleby,  V  Stew.  Eq.  73.— Rep. 
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deficiency  <»f  principal.  That  view  is  correct.  There  are  no 
arrears  on  (he  investment  which  was  made  on  the  Orange  street 
property.  They  have  all  been  paid  out  of  the  proceeds  of  the 
sale  of  the  property  by  the  trustee.  There  are  arrears  of  interest 
on  the  suspended  investments,  and  the  question  is  whether  the 
life  tenant  is  entitled  to  be  paid  those  arrears  out  of  the  profit  on 
the  sale,  or  whether  the  profit  should  be  held  to  make  op  a  pos- 
sible if  not  probable  deficiency  in  the  principal  through  losses  on 
the  suspended  investments.  The  profit  is  not  income.  It  was 
made  by  the  trustee  in  the  process  of  converting  the  investment, 
and,  like  a  premium  realized  on  the  sale  of  government  bonds  in 
which  the  funds  might  be  invested,  it  belongs  to  the  fund.  The 
trustee  in  this  case  is  to  keep  the  fund  invested,  and  the  tenant 
for  life  is  entitled  to  the  interest.  It  is  clearly  the  duly  of  the 
trustee  to  apply  the  profits  on  one  investment  to  making  up  the 
'  >sses  on  others. 


Jacob  House  et  al.,  executors, 

v. 

Jonathan  H.  Ewen  et  al. 

1.  On  a  bill  by  executors  for  the  construction  of  a  will,  and  for  iHmrrto— „ 
the  court  will  not  adjudicate  upon  the  nature  of  the  estate  of  the  devisees 
under  ihe  will,  where  the  executors,  as  such,  have  no  interest  in  the  question; 
and  so  also,  of  course,  as  to  the  question  whether  a  tenant  for  life  may,  with- 
out committing  waste,  convert  part  of  the  woodland  on  his  devised  premises 
into  arable  land. 

2.  A  gift  "to  £.  H^.the  interest  of  $3,000  her  lifetime,  and  after  her  death 
to  her  son,  J.  H.,  his  lifetime,"  and  "  to  J.  H.  the  interest  of  $2,000  his  life- 
time," gives  to  each  of  them  the  interest  only  for  life,  although  no  disposition 
is  made  of  the  principal  after  their  deaths. 

3.  A  testator  gave  legacies,  amounting  in  the  aggregate  to  $12,000,  to  all  his 
grandchildren,  some  contingent  and  some  vested,  and  then  provided  that  all 
his  "  railroad  stock,  bank  stock  and  government  bonds  be  kept  at  interest, 
and  dividends  be  paid  to  my  living  grandchildren  until  all  my  grandckOdrati 
legocit*  be  paid,  then  the  dividend  of  stock  and  interest  of  bonds  be  equally 
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divided"  between  his  four  children,  naming  them.  There  was  no  residuary 
clause.  The  specified  stocks  and  bonds  amounted  to  $43,000,  an!  the  other 
personalty  to  $58,000. — Held,  that  the  executors  were  to  retain  the  specified 
stocks  and  bonds,  and  appropriate  the  income  therefrom  to  pacing  the  grand- 
children's legacies  until  they  had  all  been  paid  in  full ;  thai,  thereafter,  the 
fuur  named  children  were  entitled  absolutely  to  the  principal  of  those  stocks 
and  bonds ;  and  that  testator  had  died  intestate  as  to  so  much  of  the  $68,000 
is  was  not  needed  to  pay  his  other  legacies,  debts  Ac. 


Bill  for  construction  of  will,  and  directions  to  executors.    On 
filial  hearing  on  pleadings  and  proofs. 

Mr.  C.  H.  Sinnickson,  for  complainants. 

The  Chancellor. 

This  suit  is  brought  to  obtain  a  construction  of  the  will  of 
Joxaathan  House,  deceased,  late  of  the  county  of  Salem,  and  for 
dzx-ie^tions  to  his  executors.    By  the  will  the  testator  made  the 
ft>i -lowing  devises: 

_  "  -I  give  to  my  daughter,  Mary  H.  Ewen,  the  farm  of  one  hundred  acres, 

T^*'**    fiity  acres  of  woodland  lying  both  sides  of  the  Friesburg  road,  her  life- 

V**-^^   With  the  brick  house  in  Allowaystown,  her  lifetime;  and  after  her  death 

J^^      ~*hx>m  of  one  hundred  acres  to  my  grandson,  Jonathan  H.  Ewen,  and  to 

S**&ndsoD,  Warren  Ewen,  the  brick  house  in  Allowaystown,  with  fifty 

of  woodland  lying  both  sides  of  the  road  to  Friesburg.    If  Jonathan  H. 

d«-u^^***     an^  Warren  Ewen  die  without  heir,  the  property  to  be  sold  and  divi- 

^m    *^*-Mong  my  grandchildren. 

.»         *    £giye  to  my  daughter,  Ann  White,  the  mortgage  I  hold  on  the  house 

_.      ^*Xs>    she  lives,  in  Bridgeton,  in  fee,  with  one  hundred  and  ninety  acres  of 

j-  ^^^nd,  bought  of  Haslehurst,  with  the  farm-house  in  Allowaystown,  where 

«j^      ;;  -    Xieeves  lives,  her  lifetime,  and  after  her  death  to  be  sold  and  equally 

««Xc*^*l  between  my  grandchildren. 
w^jv^J^    *5iv«  to  my  son,  Jonathan  House,  the  farm  of  one  hundred  and  two  acres, 
<f^^  *Vfty  acres  of  woodland  joining  the  pond  meadow,  his  lifetime,  and  at  his 

**      the  farm  goes  to  his  son,  George  House,  and  fifty  acres  to  his  daughter, 


^_     House.    If  George  and  Fanny  die  without  heir,  to  be  divided  between 
"*^^ing  grandchildren." 

i  also  made  the  following  bequests : 

^ive  to  my  son's  widow,  Elisabeth  House,  the  interest  of  98,000  her  Ills* 
Jiuid  after  her  death  to  ber  son  his  lifetime. 
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"  I  give  to  my  grandson,  John  House,  his  lifetime,  the  interest  of  $2,000, 
hit  lifetime;  the  interest  to  be  paid  half  yearly  by  my  exeootors  to  Eliibnth 
House  and  John  House. 

MI  give  to  my  grandson,  Jonathan  H.  Ewen,  f  2,000  in  fee  simple. 

"I  give  to  my  grandson,  Warren  Ewen,  f  2,000  in  fee  simple. 

"  I  give  to  my  grandson,  Oakford  House,  f  2,000,  with  forty  acres  of  wood- 
land bought  of  J.  Ayers. 

"I  give  to  Harry  House  92,000,  with  the  Melie  lot  of  woodland  of  twenty- 
three  acres, 

MI  give  to  my  grandson,  George  House,  f  2,000,  at  the  age  of  twenty-one 
years. 

" I  gire  to  my  granddaughter,  Mary  White,  f  1,000." 

He  then  gave  to  three  others  of  his  granddaughters  $1,< 
apiece  at  the  age  of  twenty-one  years,  and  after  other  1 
provided  as  follows: 

m  I  do  order  that  my  railroad  stock,  bank  stock  and  government  bonds 
kept  at  interest,  and  the  interest  and  the  dividend  to  be  paid  to  my  liri 
grandchildren  until  all  my  grandchildren's  legacies  be  paid ;  then  the  div 
dend  of  stock  and  interest  of  bonds  be  equally  divided  between  Mary 
Ewen,  Ann  White,  Jacob  House,  Jonathan  House." 

The  last-mentioned  persons  were  and  are  all  of  the  (uiIhIiibm  rfl 

living  children.     The  grandchildren  to  whom  legacies  are  giv 
are  all  of  his  grandchildren.    The  will  contains  no  residu 
clause ;  it  makes  no  disposition  of  the  residue,  nor  of  any 
of  the  testator's  personal  estate  undisposed  of  by  the  will, 
of  the  legacies  which  may  lapse.     The  railroad  stock,  bank  i 
and  government  bonds  mentioned  in  the  above-quoted  provisL* 
amount  to  $43,380,  and  the  testator's  other  personal  props  ^c~ty 
amounts  to  $58,331.51. 

The  executors  are  the  testator's  children,  his  two  sons  ^avnd 
two  daughters.  By  the  bill  they  ask  for  the  construction  of*  «Jie 
will  on  the  following  points: 

What  is  the  nature  of  the  estate  given  to  Jonathan  EL  *n»&d 
Warren  Ewen  by  the  above  devise  of  real  estate  to  them  izm  2* 
mainder  ? 

If  under  the  provisions  of  that  devise  it  should  become  necsai- 
sary  to  sell,  are  the  executors  charged  with  that  duty?    AnA   «w 
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they  charged  with  the  duty  of  selling,  under  the  devise  to  Am 
White? 

Of  the  farm  of  one  hundred  and  two  acres  given  to  Jonathan 
House  for  life,  only  about  thirty  acres  are  cleared  land ;  the  rest 
is  woodland.  Is  the  property  to  remain  in  its  present  condition, 
so  far  as  the  wood  and  timber  on  it  are  concerned,  for  the  life  of 
(lie  life  tenant,  or  may  he  cut  off  the  wood  and  timber  to  clear 
the  land  and  complete  the  conversion  of  it  from  woodland  to 
farm  land  ?  What  is  the  nature  of  the  -estate  of  George  and 
Fanny  House  under  that  devise? 

What  are  the  rights  of  John  House  under  the  bequests  of  the 
interest  to  him  and  his  mother,  Elizabeth  House,  and  what  are  the 
duties  of  the  executors  in  regard  to  those  bequests,  and  to  whom 
is  the  interest,  thereby  bequeathed,  payable? 

When  are  the  several  legacies  to  the  grandchildren  due  and 
payable,  and  out  of  what  fund  are  they  payable,  and  do  any  of 
them  bear  interest,  and  if  so,  from  what  time  ? 

Are  the  interest  and  dividends  mentioned  in  the  above  and 
last-quoted  provision  the  fund  out  of  which  the  several  legacies 
to  the  grandchildren  are  to  be  paid ;  and  if  so,  in  what  order  are 
those  legacies  to  be  paid  out  of  it,  and  what  disposition  is  to  be 
made  of  the  interest  and  dividends  after  payment  of  the  legacies 
oat  of  them,  and  until  the  youngest  of  the  grandchildren  reaches 
majority? 

Or,  are  the  grandchildren  entitled  to  the  interest  and  dividends, 
in  addition  to  their  legacies,  up  to  the  time  when  the  youngest 
shall  become  of  age? 

What  is  the  meaning  of  the  words  "  living  grandchildren  "  in 
that  section? 

What  disposition  is  to  be  made  of  the  railroad  and  bank  stocks 
and  government  bonds  after  the  payment  of  the  legacies? 

What  disposition  is  to  be  made  of  the  other  personal  estate  of 
the  testator  not  disposed  of  by  the  will  ? 

Two  of  the  questions  relate  to  the  nature  of  the  estates  of 
Jonathan  H.  and  Warren  Ewen,  and  George  and  Fanny  House, 
Under  the  devises  to  them  in  remainder.  Et  is  not  necessary  to 
Answer  them,  for  it  would  not  be  proper  to  decide  them  in  this 
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suit,  which  is  brought  by  the  executors  for  a  construction  of  the 
will,  and  for  directions  to  aid  them  in  managing  and  administer- 
ing the  trust  in  their  hands  under  the  will.  The  executors,  as 
such,  have  no  interest  in  those  questions  unless  the  duty  of  sell- 
ing the  properties  in  the  contingencies  on  which  they  are  to  go 
over  from  the  devisees  in  remainder  to  the  other  grandchildren, 
devolves  on  them.  But  it  does  not.  No  power  of  sale  is  given 
to  them,  and  they  are  not  charged  by  the  will  with  the  duty  of 
dividing  the  proceeds  of  the  sale.  Nor  are  those  proceeds 
blended  with  the  personal  estate.  The  duty  of  sale  and  division 
does  not  devolve  on  them  under  tiie  will.  Seeger  v.  Seeger,  6  C 
E.  Or.  90;  Lippincott  v.  Lippincott,  4  C.  E.  Or.  121;  Oeroe  v. 
Winter,  1  Hal  Oh.  655;  Drayton  v.  Drayton,  2  Dtssaus.  250, 
ii. ;  Perry  on  Trusts  §  501.  What  has  been  said  on  this  subj 
is,  of  oourse,  applicable  to  the  provision  for  sale  in  the  devise 
Ann  White. 

The  question  whether  Jonathan  House,  under  the  devise 
him  for  life  of  "  the  farm  of  one  hundred  and  two  acres,"  maj 
cut  off  the  wood  and  timber  to  "clear"  the  property  and  mat 
farming  land  of  that  which  is  now  woodland,  is  also  one  in  whicH 
the  executors,  as  such,  have  not  and  cannot  have  any  interest 
It  is  a  question  which  may  arise  between  the  life  tenant 
those  in  remainder — a  question  of  waste;  but  it  cannot 
the  executors  as  such.     It  would  not  be  proper  to  decide  it 
this  suit.     The  case  of  Benhnm  v.  Hendrickson,  6  Stew.  Eq. 
cited  as  authority  for  the  request  for  construction  on  this  h 
differs  from  this.     There,  there  was  uncertainty  as  to  the  ext< 
of  a  devise,  whether  it  covered  land  which  the  executor 
about  to  sell  under  a  power  of  sale  given  to  him  by  the  will. 

To  answer  the  question  as  to  the  rights  of  John  House  ui 
tiie  bequests  of  interest  to  him  and  his  mother  for  life,  and 
duties  of  the  executors  in  respect  to  those  gifts :   The  will  gi 
!o  "  Elizabeth  House  the  interest  of  $3,000  her  lifetime, 
ufier  her  death  to  her  son  [John  House]  his  lifetime.91     It  t 
gives  to  "John  House  the  interest  of  $2,000  his  lifetime/9 
adds,  "  the  interest  to  be  paid  half  yearly  to  Elizabeth  House 
John  House."    The  construction  of  these  gifts  presents  no  <3L5-~ffi" 
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oulty.    The  bequests  are  of  the  interest  of  funds,  and  are  ex- 
pressly limited  to  the  lifetime  of  each  taker.    The  general  rule  is 
that  when  the  interest  or  produce  of  a  legacy  is  given  to,  or  in 
trust  for  a  legatee,  or  for  the  separate  use  of  such  legatee,  with- 
out limitation  as  to  continuance,  the  principal  will  be  considered 
as  bequeathed.     But,  notwithstanding,  as  a  general  rule  the  gift 
of  interest  and  dividends,  standing  by  itself,  is  a  gift  of  the 
corpus,  yet  if  from  the  nature  of  the  subject,  or  the  context  of  the 
will,  it  appear  that  the  produce  or  interest  of  the  fund  only  was 
intended  for  the  legatee,  the  gift  of  the  interest  will  not  pass  the 
principal.    £  Rop>  on  Leg.  1476, 1848.     In  this  case  it  will  have 
been  seen  that  the  gift  to  each  Mrs.  House  and  her  son  is  of  the 
interest  for  life  only.     The  gift  to  her  is  of  the  interest  of  a  fund 
for  her  life,  and  after  her  death  the  interest  is  to  go  to  her  son  for 
his  life.     The  next  following  bequest  is  a  gift  of  interest  to  him 
—of  the  interest  of  another  fund ;  but  this  also  is  only  for  life. 
That  the  testator  intended  to  limit  the  legatees  to  the  interest  of 
the  funds,  and  did  not  mean  that  John  should  have  the  principal, 
is  further  evidenced  by  the  fact  that  in  the  very  next  two  be- 
quests, which  are  of  sums  of  money,  he  adds  the  words  "  in  fee 
simple,"  meaning  thereby  absolutely,  and  to  distinguish  them 
from  the  bequests  to  John  and  his  mother.    Though  he  does  not 
snake  any  disposition  of  the  principal  of  the  funds  whereof  the 
interest  is  given  to  Elizabeth  and  John  House,  that  is  true  also 
as  to  a  very  large  part  of  his  personal  estate.     It  is  the  duty  of 
the  executors  to  invest  the  sums  mentioned  in  the  bequests  under 
consideration,  and  pay  the  interest  thereof  to  the  legatees,  accord- 
ing to  the  directions  of  the  will — to  Elizabeth  the  interest  of 
$3,000  for  life,  and  after  her  death  the  interest  of  that  fund  to 
John  for  life,  and  to  pay  him  the  interest  of  the  $2,000  for  his 
life.     The  direction  in  the  will,  "the  interest  to  be  paid  half- 
yearly  by  my  executors  to  Elizabeth  House  and  John  House," 
was  evidently  inserted  merely  to  provide  that  the  payment  of 
the  interest  to  each  of  these  legatees  should  be  by  semi-annual  an<? 
not  annual  payments. 
The  next  question  is  as  to  when  the  legacies  to  the  grand- 
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children  are  payable,  out  of  what  fund,  and  whether  any  of 
them  bear  interest,  and  if  so,  from  what  time? 

The  answer  to  these  questions  involves  also  a  consideration  of 
the  next,  as  to  the  intention  of  the  testator  in  the  direction  that 
bis  "  railroad  stock,  bank  stock  and  government  bonds  be  kept 
at  interest,  and  the  interest  and  the  dividend  to  be  paid  to  his  living 
grandchildren  until  all  his  grandchildren's  legacies  be  paid." 
Some  of  the  legacies  to  grandchildren  are  absolute  and  some  of 
them  conditional.  The  latter  are  those  which  are  contingent  on 
the  legatee's  attaining  to  the  age  of  twenty-one  years.  They  are 
given  to  the  legatee  "  at  the  age  of  twenty-one  years,"  the  time 
being  annexed  to  the  gift  itself.  They  are,  therefore,  not  vested, 
but  contingent.  1  Hop.  on  Leg.  666,  667;  Hawk,  on  Will* 
n6;  Oifford  v.  Thorn,  1  Stock.  702.  The  vested  legacies  bear 
interest  from  the  end  of  one  year  from  the  death  of  the  testator, 
there  being  nothing  in  the  will  to  take  them  out  of  the  general 
rule  on  that  subject.  The  contingent  legacies  will  lapse  in  case 
of  the  death  of  the  legatees  before  arriving  at  the  age  of  twenty- 
one  years. 

The  fund  out  of  which  the  legacies  to  the  grandchildren  are 
to  be  paid  is  the  dividends  of  the  railroad  and  bank  stocks  and 
the  interest  of  the  government  bonds.  The  testator  directs  the 
executors  to  continue  these  investments  and  pay  the  income  to 
his  "living  grandchildren"  until  all  the  legacies  to  his  grand- 
children be  paid,  and  then  to  pay  it  to  his  children.  There  is 
ne  evidence  that  he  intended  this  direction  to  pay  the  income  to 
his  grandchildren  as  a  provision  by  way  of  cumulative  legacy  to 
them  He  ioes  not  give  or  bequeath  the  income  to  them,  but 
merely  directs  his  executors  to  pay  it  to  them  until  their  legacies 
t>e  paid.  He  does  not  direct  that  it  be  divided  between  them, 
but  that  it  be  paid  to  them  until  their  legacies  be  paid,  and  then 
the  payment  is  to  cease.  It  seems  to  me  quite  clear  that  he  in- 
tended by  this  direction  to  provide  a  means  of  paying  the  lega- 
cies to  them  without  diminishing  the  principal  of  his  personal 
estate,  which  he  intended  should  go  to  his  children.  Some  of 
the  legatees  were  of  age  when  he  died,  but  others  were  not;  one 
of  the  latter  was  only  ten  years  of  age.     It  is  not  probable  thai 
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he  intended,  by  the  language  under  consideration,  to  give  to  his 
grandchildren  the  income  of  his  investments  in  railroad  and  bank 
*tocks  and   government  bonds  (about  $2,400  a  year)  until  his 
youngest  grandchild  should  have  attained  to  bis  or  her  majority. 
It  is  not  probable  that  he  intended  to  give  the  income  imme- 
diately to  grandchildren  whose  legacies  he  had  made  contingent 
on   their  attaining  to  majority.      Unless  he  intended  by  this 
direction  to  provide  a  means  for  paying  the  legacies  out  of  the 
income  of  these  investments,  he  has  not  provided  that  they  shall 
be  paid  out  of  them  (either  out  of  the  income  or  corpus)  at  all, 
/or  he  gives  the  income,  after  the  legacies  of  the  grandchildren 
shall  have  been  paid,  to  his  children.    Therefore,  to  allow  the 
^laim  that  the  grandchildren  are  entitled  to  the  income,  in  addi- 
tion to  their  legacies,  until  the  time  when  the  last  of  the  legacies 
to  them  shall  have  been  paid,  would  necessitate  a  construction 
that  the  legacies  are  not  to  be  paid  out  of  those  investments  but 
out  of  the  other  personal  estate,  which  is  ample  for  the  purpose, 
and  that  the  grandchildren  are  to  have  the  income  of  the  invest- 
ments in  question,  in  addition  to  their  legacies,  up  to  the  time 
when  the  youngest  of  them  shall  attain  to  majority.     There  is 
no  evidence  of  such  an  intention  on  the  part  of  the  testator,  but 
on  the  contrary,  as  before  stated,  it  seems  clear  that  what  he  in- 
tended was  to  provide  a  ready  means  of  paying  the  legacies  to 
his  grandchildren  without  diminution  of  the  principal  of  hit 
estate.     Nor  has  the  language  necessarily  any  other  signification. 
The  direction  is  to  pay  the  income  to  the  grandchildren  until 
their  legacies  be  paid ;  that  is,  to  pay  it  to  them  until  they  shall 
have  received  out  of  it  the  amounts  of  their  legacies.     The  words 
"  until  all  my  grandchildren's  legacies  be  paid  "  signify  not  only 
the  time  when  the  payments  are  to  cease,  but  also  the  amouut  of 
the  payments — the  measure  and  limit  of  the  participation  of  the 
grandchildren  in  the  income. 

In  Oreveling  v.  Jones,  1  Zab.  678,  where  the  testator  gave 
legacies  of  $400  each  to  two  granddaughters,  and  directed 
that  if  they  should  not  be  of  age  at  his  death,  his  executors 
should  pay  each  of  them,  yearly  and  every  year,  the  interest  of 
$400  until  they  attained  to  majority,  and  then  further  ordered 
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his  executors  to  pay  out  of  his  estate  to  one  of  them  $400  in  one 
year,  and  to  the  other  $400  in  two  years  after  his  death,  in  full 
of  their  legacies,  it  was  held  that  he  intended  to  give  the  lega- 
tees only  $400  each,  with  interest  until  their  majority!  and  stress 
was  laid  in  the  decision  on  the  fact  that  there,  as  is  die  case  here 
the  provision  on  which  the  claim  that  the  latter  provision  was 
an  additional  legacy  was  based,  was  not  a  gift  or  bequest  in  terms, 
but  merely  a  direction  to  pay. 

The  executors  should  pay  out  of  the  income  of  the  investments 
in  railroad  and  bank  stocks  and  government  bonds,  the  legacies 
to  the  grandchildren.    Those  that  are  vested  should  be  paid, 
ratably,  out  of  the  income,  and  out  of  the  income  the  executors 
should  retain  a  sum  sufficient  to  pay  the  contingent  legacies, 
when  and  as  they  may  become  vested.    In  case  of  lapse  of  any 
of  those  legacies,  the  amount  of  them  will,  so  far  as  the  fund  (the 
stocks  and  government  bonds)  out  of  the  income  of  which  the 
are  to  be  paid  is  concerned,  go  to  the  testator's  children,  to  whoo 
he  gives  the  income  after  the  legacies  of  the  grandchildren  shall! 
have  been  paid.    The  gift  to  the  children  is  an  unlimited 
of  the  income  after  (or  subject  to)  the  payment  of  the  legaoie 
By  that  gift,  the  corpus  of  the  investments  passes  to  the  donees^* 
Qvlkk  v.  Ghdick,  10  C.  E.  Or.  S$±;  8.  C.  an  appeal,  18  Q 
Or.  498. 

By  the  words  "  living  grandchildren  "  in  the  clause  now  unde 
consideration,  the  testator  probably  meant  grandchildren  whc 
legacies  had  not  lapsed  by  their  death ;  intending,  thus,  to  con- 
fine the  payments  to  those  who  were  or  might  be  entitled 
legacies.     The  will  is  unskillfully  drawn,  and  the  sense  in  whic~ 
these  words  "  living  grandchildren  "  are  used  in  each  of  the  tv 
clauses  in  which  they  are  found,  is  to  be  gathered  from  the  < 
text  of  those  sections  respectively. 

The  testator  must  be  held  to  have  died  intestate  of  so  mu« 
of  his  personal  estate  other  than  his  railroad  and  bank  sto 
and  government  bonds  as  is  not  needed  for  the  payment  of 
debts  and  legacies  and  the  expense  of  settling  the  estate.     A 
this  is  true  of  any  legacies  which  may  lapse.    The  execut^«=3jy 
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will  hold  such  personal  estate  in  trust  for  the  nert  of  kin  of  the 
testator,  to  whom  it  will  <go  according  to  the  statute  of  dis- 
tributions. 


William  Cleveland,  executor  &c., 

v. 

Henry  A.  Carson  et  al. 

1.  A  testatrix,  by  her  will,  gave  to  A  and  B  "  the  two  certain  mortgage! 

which  she,  at  the  making  of  ihe  will,   held  on  their  property/'     She  in 

tact  held  three  mortgages  on  the  property — one  for  $320,  another  for  $2,200 

*nd  the  other  for  $1,404.— Held,  that  she  intended  to  give  to  them  all  the 

mortgage  debts — the  three  mortgages. 

2.  Held,  alto,  that  if  it  were  held  that  the  gift  was  of  only  two  of  the  mort» 
Rages,  the  legatees  under  the  bequest  would  have  the  right  to  select 

3.  Evidence  of  instructions  to  the  draftsman  of  the  will  held  incompetent. 


Bill  for  construction  of  will.     On  final  hearing  on  pleading* 
&*id  proofs. 

Mr.  W.  Freeman,  for  complainant. 

Mr.  C.  F.  Hill,  for  Henry  A.  and  Philander  B.  Careon. 

Mr.  2).  A.  Ryer8on,  for  Caroline,  Philander  and  Granville  W. 
^odwell. 

The  Chancellor. 

Charity  Wilmot,  of  the  city  of  Orange,  died  December  5th, 
1882,  leaving  a  will  dated  September  15th,  1881.  By  it,  after 
ordering  payment  of  her  debts  and  funeral  expenses,  including 
in  the  latter  the  cost  of  the  erection  of  a  plain  headstone  over 
fcer  grave,  she  ordered  that  $300  be  expended  in  the  erection  of 
headstones  or  a  monument  over  the  graves  of  her  deceased  sister, 
Sarah  Bodwell,  and  the  husband  of  the  latter,  Philander  J.  Bod- 
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well.  She  then  gave  $360  to  John  Freeman,  and  $19000  to  her 
sister,  Jane  Judd.  She  then  (by  the  fifth  clause)  gave  to  Henry 
A.  and  Philander  B.  Carson,  her  great  nephews,  and  to  the  sur- 
vivor of  them,  "  the  two  certain  mortgages  which  she  then  held 
upon  their  real  estate  in  Orange,  together  with  all  interest  due 
and  to  grow  due  upon  the  same.11  By  the  next,  the  sixth  sec- 
tion, she  gave  to  each  of  those  two  legatees  $1,200.  By  the 
seventh,  she  gave  the  use  of  two-thirds  of  all  the  residue  to  her 
sister,  Caroline  Bodwell,  for  life,  with  remainder  to  Philander 
and  Granville  W.  Bodwell,  children   of  the  latter.     By  the 

Note.— In  Tomkint  v.  Tomkint,  cited  in  Sleech  v.  ThomigUm,  *  Pes.  Sr.  564 
19  Pes.  It 6,  note,  a  testator  gave  £50  to  his  sister,  and  to  her  three  children  £50 
each,  when,  in  fact,  she  had  four  children,  and  all  of  them  were  held  to  take. 

In  SUech  y.  Thornigton,  2  Vea.  Sr.  560,  a  gift  "  unto  the  two  servants  that 
shall  live  with  me  at  the  time  of  my  death,  to  be  equally  divided  between 
them,"  the  testatrix  having  but  two  when  she  made  her  will,  but  afterwards 
having  taken  another,  who  lived  with  her  to  the  time  of  her  death,  was  equally 
divided  among  all  three  of  them. 

In  Subbing  v.  Walkey,  2  Bro.  C.  C.  85, 1  Cbx  250,  a  bequest  was  made  for 
the  two  daughters  of  8.,  and  if  either  should  die  before  a  specified  time,  the 
whole  was  to  go  to  the  survivor,  but  if  both  died,  it  was  to  fall  into  the  residue. 
8.  had  three  daughters,  and  all  of  them  were  held  entitled. 

In  Scott  v.  Fenoulhett,  1  Cox  79,  the  gift  was  to  each  of  the  daughters  of  C.  if 
both  or  either  of  them  should  survive  D.  C.  had  three  daughters,  all  of  whom 
survived  D.,  and  were  held  equally  entitled. 

In  Qarvcy  v.  Hibbert,  19  Pes.  125,  M.  gave  to  the  three  children  of  D.  £600 
each.  D.  had  four  children,  all  born  before  the  date  of  the  will,  who  took 
equally. 

In  Lee  v.  Pain,  4  ffare  249,  a  legacy  was  given  to  the  three  sisters  of  A.,  who 
had  four  sisterB,  and  all  of  them  were  let  in. 

In  Morrison  v.  Martin,  5  Hare  507,  the  bequest  was  of  £100  each  to  the  iwo 
children  of  testator's  nephews,  A  and  B.  A  had  three  children  and  B  two,  and 
each  of  the  five  children  took  £100. 

In  Berkeley  v.  Palling,  1  Rum.  496t  a  residue  was  to  be  divided  into  eight 
equal  shares,  and  disposed  of  as  follows  among  the  children  of  A :  Two  shares 
to  each  of  the  two  daughters,  and  one  share  to  each  of  the  three  sons  of  A, 
making  together  only  seven  shares. — Held,  that  the  whole  was  divisible  among 
the  children  of  A  in  seven  parts,  each  daughter  taking  two-sevenths  and  each  son 
one. 

In  Lane  v.  Oreen,  4  De  Q.  &  Sm.  239,  a  testator  bequeathed  £100  apiece  to 
the  four  sons  of  A.  H.  by  her  former  husband.  She  had  four  children  by  such 
former  husband,  but  one  of  them  was  a  daughter. — Held,  that  the  daughter 
took  a  legacy  of  £100. 


10  Stew.]  OCTOBER  TERM,  1883.  379 

Cleveland  v.  Garson. 

eighth,  she  gave  the  nee  of  the  other  third  to  Edward  L.  Hub- 
bell  for  life,  with  remainder  to  his  heirs-at-law.  When  the  will 
was  made,  and  at  her  death,  she  had  three  mortgages  which  had 
been  given  to  her  on  the  real  property  of  the  Carsons  in  Orange : 
one  for  $320,  given  by  Philander  J.  Bodwell,  July  1st,  1859 ; 
another  for  $2,200,  given  by  the  same  person,  May  8th,  1871, 
and  the  other  for  $1,404,  given  by  Caroline  A.  Carson,  July  1st, 
1872,  and  the  question  presented  is,  whether  any,  and  if  so, 
what  mortgages  are  given  to  the  Carsons  by  the  fifth  clause  of 
the  will.    They  insist  that  all  the  mortgages  are  thereby  given 

In  Bateett*  Ettale,  L.  B.  (U  Eq.)  64,  the  bequest  was  to  W.  and  E.  B.'s 
three  children,  £10  each,  and  of  certain  furniture,  equally  to  be  divided  among 
them.  W.  and  E.  B.  had  four  children. — Held,  that  each  of  the  four  was  enti- 
tled to  a  legacy  of  £10,  and  to  a  share  of  the  furniture. 

In  Eddele  v.  Johneon,  1  Qiff.  ££,  a  testator  having  given  to  each  of  his  six 
children  a  freehold  estate,  made  a  second  devise  to  two  of  them,  and  then  gave 
all  his  residuary  estate  unto  his  said  four  children,  naming  three  only.— Held, 
that  all  the  four  (other  than  the  two)  were  entitled. 

In  Spencer  v.  Ward,  L.  B.  (9  Eq.)  607,  the  gift  was  of  £250  to  each  of  the 
two  children  of  8.,  who,  in  fact,  had  three  children,  and  each  of  the  three  was 
held  entitled  to  £250. 

In  Lee  v.  Lee,  10  Jvr.  (N.  8.)  1041,  testator  gave  his  residuary  estate  to  the 
four  children  of  his  deceased  son  Henry.  His  son  Henry  was  still  living,  and 
had  five  children,  all  of  whom  were  born  at  the  date  of  the  will,  and  known  to 
the  testator. — Held,  that  the  five  were  entitled  to  the  residue. 

In  Harrieon  v.  Harrison,  1  Run.  St  MyU  7i,  the  bequest  was  to  the  two  sons 
and  the  daughter  of  A— £50  each.  At  the  date  of  the  will  and  at  the  death 
of  testator  A  had  one  soil  and  four  daughters,  and  each  one  was  held  entitled 
to  £50. 

In DawM v. Darnell, $ DeO. d  9m.  $37,  the  bequest  in  1881  was  to  the 
three  children  of  W.,  who  then  had  only  three  children,  as  testatrix  knew, 
but  who  afterwards  had  six  others,  as  the  testatrix  was  informed.  In  1886, 
1842  and  1844*  the  made  three  new  wills,  revoking  her  former  wills,  and  re- 
peating the  above  ptL—Held,  that  all  nine  of  the  children  were  included. 

In  Ycatetv.  Yeatee,  16  Beat.  170,  the  gift  in  1829  was  of  "  £40  a  year  to  each 
of  the  seven  children  now  living  of  J.  8.  Yf  who  had  nine  children  then  liv- 
iog;  and  all  were  decreed  to  take. 

In  McXechme  v.  Vaughan,  L.  R  (16  Eq.)  M89,  a  bequest  was  "  unto  each  of 
**&jr  four  nieces,  ,  the  daughters  of  my  deceased  brother  Joseph  "  Ac 

^%ere  were  five  daughters  of  Joseph,  who  all  survived  testator,  and  each  of  the 
*We  was  held  entitled. 

In  William*  v.  Lane,  *  Oar.  L.  Bepoe.  (266)  B46,  a  testator  devised  to  his 
4C**andson  M  three  hundred  and  fifty  acres  of  land,  being  the  upper  part  of  a  tract  of 
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(o  them.  The  Bodwells,  on  the  contrary,  not  only  deny  thai 
claim,  but  insist  that  the  gift  is  void  for  uncertainty.  The  court 
will  not  hold  a  devise  or  l>equest  to  be  void  for  uncertainty 
unless  it  is  wholly  unable  to  discover  the  testator's  meaning. 
That  the  testatrix  intended  to  give  to  the  Canons  at  least  two 
of  the  mortgages  which  she  held  on  their  property  in  Orange, 
will  admit  of  no  dispute  whatever.  She  gives  to  them  "  the  two 
mortgages  "  she  held  on  their  property.  She  may  have  been  in 
error  as  to  the  number  of  mortgages,  or,  what  is  far  more  proba- 
ble, the  will  may  fail  to  express  her  meaning.     It  may  be  that 

•even  hundred  acres ;  and  to  his  two  granddaughters  the  lower  part  of  the  same 
tract,  to  be  equally  divided  between  them/1  and  the  tract  was  found  to  contain,^ 
in  fact,  eleven  hundred  acres.    The  grandson  took  the  three  hundred  and  fifty  - 
acres  and  the  granddaughters  three  hundred  and  seventy-five  acres  each. 

In  Coleman  v.  Eberly,  76  Pa.  St.  197 %  a  devise  to  E.  of  "that  part  of  the  M- 
farm  at  present  occupied  and  farmed  by  B.,  containing  eight  fields,9'  passed  thesa 
farm  to  E.,  although  it  contained  nine  fields. 

In  Vernor  v.  Henry,  6  Watts  199,  a  gift  to  "  the  two  daughters  of  A,"  h*^ 
having  three,  went  to  the  three. 

In  Shepard  v.  Wright,  6  Jones  Eq.  tO,  a  testator,  having  seven  danghu 
provided  for  one  of  them,  Eliza  by  name,  and  then  directed  that  the  reaidu 
should  be  divided  into  nine  equal  parts,  three  of  which  were  to  go  to  his  I 
sons,  and  the  other  six  parts  to  his  daughters—  Held,  that  each  of  the 
daughters,  excluding  Eliza,  should  have  one  of  the  six  remaining  equal  | 

In  Kalbfleisch  v.  Kalbfleisch,  67  N.  Y.  354,  the  testator,  at  the  time  of  maki- 
his  will,  had  nine  children,  all  of  whom  survived  him.    He  gave  to  five 
them  pecuniary  legacies  for  life,  with  .remainder  to  their  issue,  and  to  W 
daughter  Josephine  he  gave  a  specific  legacy.    He  then  gave  to  his  three 
maining  children  certain  real  estate,  "  subject  to  the  payment  of  9113,000  - 
the  other  eight  of  my   children."     He  also  gave  other  property  to  his  ■ 
Franklin,  subject  to  the  payment  of  $15,000  to  his  executors.    He  then 
vided  that  the  $113,000  and  $15,000  should  be  taken  as  part  of  the  amou 
specifically  devised  to  his  children. — Held,  that  the  word  "eight"  should 
iisregarded,  but  that  Josephine  could  take  no  part  of  the  $118,000  and  $15,1 

In  MorrtU  v.  MorrtU,  L.  R.  (7  P.  D.)  6$,  a  testator  gave  instructions  to 
scrivener  to  give  all  his  B.  shares  of  stock  to  his  nephews,  but  the  scrive= 
by  mistake,  inserted  the  word  *'  forty  "  several  times  befoie  the  word  "shsjsi       __ 
in  describing  the  gift.    The  testator  had,  in  fact,  four  hundred  shares  <v  ~~^^~  & 
stock. —Held,  on  proof  of  these  facts,  that  the  word  "  forty  "  should  be  i 
out,  and  all  of  the  stock  was  decreed  to  the  nephews.    See  Eatkerly  v. 
/  Ooldw.  461. 

In  Adams  v.  Logan,  6  Mon.  175,  a  testator  made  a  devise  to  his  wifc 
three  children,  if  his  wife  should  not  be  encienU  at  his  death;  but  if  shesh^>^l3«t 
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through  some  misunderstanding  of  the  draftsman  and  inattention 
on  her  part,  an  error  has  crept  into  the  bequest  in  the  statement 
of  the  number  of  the  mortgages.  But  however  that  may  be, 
she  clearly  meant  to  give  at  least  two  of  the  mortgages,  and  she 
has  not  designated  which,  if  she  intended  to  give  only  two.  If 
the  gift  is  to  be  confined  to  two,  the  legatees  would  themselves 
have  the  right  of  selection.  "  Where  the  gift,"  says  Mr.  Jar- 
man,  "comprises  a  definite  portion  of  a  larger  quantity,  it  is  not 
rendered  nugatory  by  the  omission  of  the  testator  to  point  out 

then  to  her  and  his  four  children.  He  lived  until  his  wife  had  had  the 
fourth  child  and  was  encimU  of  the  fifth. — Held,  that  all  ihe  five  children 
should  he  included. 

In  Hampshire  v.  Pierce,  2  Fes.  8r.  816,  under  a  gift  to  the  four  children  of 
R,  who,  at  the  date  of  the  will,  had  two  children  by  a  former  husband  and 
foui  by  a  second  husband,  all  of  whom  survived  her,  parol  evidence  was  ad- 
mitted to  show  that  testatrix  meant  the  four  children  by  the  second  husband. 
See  Osborne  v.  Vamey,  7  Mete  801;  Savage  v.  Mean,  2  Bob.  (  Fa.)  570;  Qels- 
km  v.  Shields,  16  Hun  148,  78  N.  Y.  275. 

In  Brokaw  v.  Peterson,  2  McOart.  194,  under  a  gift  to  testator's  three  daugh- 
ters, parol  evidence  that  he  meant  to  include  the  son  of  a  deceased  daughter 
*as  not  admitted. 

In  Johnson  v.  Ooss,  188  Man.  488,  under  a  gift  of  "  one  mortgage  on  H.  B., 
of  L ,"  when,  in  fact,  testator  had  two  mortgages  executed  by  H.  B ,  of  L.,  the 
legatee  was  held  entitled  to  but  one,  which  she  might  select  from  the  two. 

In  Ward  v.  Sutton,  5  lred.  Eq.  481,  a  residue  was  devised  u  to  be  equally 
divided  between  L.  H.'s  children,  S.  J.  and  her  children,  I.  W.'s  two  children, 
E.  and  L.,  and  K.'s  children,  to  be  equal  in  said  residue  with  L.  H.'s  and  S. 
J.  and  her  children,  and  my  nephew,  8.,  to  be  equal  with  the  two  E.  child- 
ren," and  there  were  three  K.  children. — Held,  the  court  could  not  strike  out 
the  word  "two"  in  the  bequest  to  8.,  but  to  effect  the  intention  that  word 
Oiuat  be  referred  to  W.'s  children. 

In  Selsey  v.  Lake,  I  Beav.  146,  a  rent  charge  was  given  to  trustees  during  the 
life  of  A  and  her  five  daughters,  in  trust  to  pay  to  A  for  life,  and  after  her 
tieath  upon  "trust  for  her  said  daughters  and  the  survivors  and  survivor,  and 
trhile  more  than  one  should  be  living  to  be  divided  between  them  in  equal 
shares."  A  had  five  sons  and  one  daughter,  and  the  daughter  alone  was  held 
entitled. 

In  Wrightson  v.  Calvert,  1  Johns.  &  Hem.  850,  under  a  bequest  as  follows ' 
u  I  give  to  the  two  grandchildren  of  A,  £19  19s.  each.  They  live  near  B.," 
it  appearing  that  A  had  three  grandchildren,  of  whom  two  only  lived  near  B. 
— Held,  that  the  third  grandchild  was  not  entitled. 

In  HulPs  Estate,  81  Beav.  814,  bequest  to  all  testator's  nephews  and  nieces 
living  at  the  death  of  his  wife,  namely,  all  the  children  of  my  brother,  8.  IL, 
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the  specific  part  which  is  to  form  such  portion ;  the  devisee  or 
legatee  being  in  such  case  entitled  to  select"  1  Jarm.  on  WUU 
820.  This  rule  was  applied  in  Love  v.  &&»,  10  C.  E.  Or.  S81, 
and  Youmans  v.  Yotmans,  11  C.  E.  Or.  149.  Bat  the  testatrix 
did  not  intend  to  limit  the  gift  to  two  only  of  the  mortgages. 
This  is  clearly  indicated  by  her  language.  It  is  "  the  two  cer- 
tain mortgages  which  I  now  hold  upon  their  real  estate  in  Orange 
aforesaid,  together  with  all  interest  due  and  to  grow  due  upon 
the  same."  She  evidently  meant  to  give  them  all  her  mortgage 
debt  upon  the  property,  and  made  a  mistake  in  stating  the  num- 
ber of  the  mortgages.  Had  she  intended  not  to  give  all,  but 
only  to  give  two  of  the  three,  she  would  have  designated  the  two 
which  she  meant  to  give,  for  the  mortgages  are  of  very  different 

Ac  [naming  the  greater  part  bat  not  all  of  his  brothers  and  sisters,  and  ex- 
cepting one  of  his  nieces  by  name,  and  giving  her  a  legacy] — Held,  that  only 
the  children  of  the  brothers  and  sisters  specifically  named  took. 

In  Olanville  v.  Olanville,  33  Bear.  30$,  a  testator  having  four  nepbewB  and 
a  niece,  children  of  his  brother  Richard,  bequeathed  some  stock,  "  in  trust  for 
my  four  nephews  and  niece,  children  of  my  brother  Richard,  namely,  Robert, 
Richard,  Francis  and  Margaret"  [omitting  Thomas,  the  fourth  nephew]. 
Held,  that  Thomas  could  not  be  admitted  to  participate  in  the  bequest. 

In  Newman  v.  Piercy,  L.  R.  (4  Ch.  Div.)  4*i  testatrix,  by  will  made  in  1878, 
bequeathed  to  each  of  the  three  children  of  Mrs.  W.,  widow  of  W.  Wn  £100 
W.  W.  died  in  1857,  leaving  a  widow  and  three  children,  of  whom  one  died 
in  1870,  and  two  survived.  Mrs.  W.  married  again  in  1868,  and  had  six 
children  by  that  marriage  living  in  1873.  The  testator  knew  there  were 
children  by  the  second  marriage,  but  did  not  know  their  number.— Held,  that 
the  two  surviving  children  of  W.  W.  were  alone  entitled.  8ee  Morion,  v. 
Morion,  t  Swan  318;  Jones's  Appeal,  48  Conn.  60. 

In  Goddard  v.  Brown,  12  R.  I.  31,  under  a  bequest  to  trustees,  M  to  pay  over 
and  convey  absolutely  all  my  manufacturing  property,  consisting  of  all  my 
interest  and  shares  in  the  L.  Co.,  the  B.  Co.  and  the  H.  Co." — Held,  to  include 
only  the  three  corporations  named,  although  testator  owned  other  manufactur- 
ing property. 

In  Emery's  Estate,  L.  R.  (3  Ch,  Div.)  300,  a  testatrix,  who  died  in  Novem- 
ber, 1874,  by  her  will  of  January,  1874,  bequeathed  to  each  of  the  three  chil- 
dren of  her  niece  £1,000.  There  was  a  codicil  in  June,  1874,  confirming  this 
pi  ft.  At  the  date  of  the  will  the  niece  had  three  children  living,  the  youngest 
being  three  years  old,  and  a  fourth  child  en  venire  sa  mire  at  the  time,  and 
born  in  July,  1874. — Held,  that  only  the  three  children  born  at  the  date  of  the 
will  were  entitled.  See  Sherer  v.  Bishop,  4  Bro.  C.  C.  55  ;  Starling  v.  Pries,  1$ 
Ohio  St.  *7.-Rep. 
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amount*— $320,  $2,200  and  $1,404.  A  mere  mistake  in  the 
subject  of  a  gift  will  not  invalidate  it.  8 hep.  Touch.  482  ;  Ward 
on  Leg.  £08,  SOS. 

In  Sampson  v.  Sampson,  L  R.  (8  Eq.)  £79,  the  testator  gave 
his  four  leasehold  messuages  in  Laxton  Place,  with  other  tene- 
ments, in.  trust,  out  of  the  rents  to  pay  the  ground  rents  of  the 
whole,  and  of  another  tenement  in  York  Passage  comprised  in 
the  lease  under  which  two  of  the  houses  in  Laxton  Place  were 
held,  and  to  apply  the  surplus  on  certain  trusts.  He  had  five 
messuages  in  Laxton  Place,  held  under  four  leases.  It  was  held 
on  the  context  that  the  five  messuages  passed  under  the  bequest. 
In  Richards  v.  Patterson,  IS  Sim.  S01,  11  Jur.  118,  the  testator 
bequeathed  to  his  wife  and  another  person  all  his  property  in  the 
-Austrian  and  Russian  funds,  "  and  also  that  vested  in  a  Swedish 
mortgage  security.19  He  had  several  Swedish  mortgages.  It 
^was  held  that  the  gift  was  not  void  for  uncertainty,  and  that  all 
nis  property  invested  in  Swedish  mortgage  securities  passed  under 
the  bequest  The  testatrix,  in  the  very  next  clause  to  that  under 
consideration,  gives  to  the  same  legatees  $1,200  apiece.  This 
feet  makes  it  very  improbable  that  she  intended  to  require  them 
to  pay  off  one  of  the  mortgages,  and  strengthens  the  conviction 
that  she  did  not.  It  is,  however,  quite  enough  to  say  that  it  is 
clear,  from  the  language  of  the  bequest  itself,  that  she  meant  to 
give  them  all  the  mortgage  debts  she  had  on  their  property. 
There  is  some  evidence  (adduced  by  the  Carsons)  to  prove  that 
the  first  mortgage  (of  $320)  was  included  in  the  third,  and  testi- 
mony also  as  to  the  instructions  of  the  testatrix  to  the  draftsman 
of  the  will,  but  the  former  is  not  positive  enough  to  amount  to 
proof,  and  the  latter  is  incompetent.  The  executor  should  de- 
liver op  to  the  Carsons  all  three  of  the  mortgagee,  to  be  canceled. 
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Henry  Powles  et  aL 

v. 

Charles  Griffith  et  al. 

Merchant  and  Quinby,  being  owners  of  a  tract  of  land,  mortgaged  it  to 
Magie.  They  subsequently  sold  part  of  it  to  Hudnit  and  Slater,  taking  back  a 
purchase- money  mortgage.  After  Quinby's  death  his  administrators  and 
Merchant  assigned  that  mortgage.  The  assignee  foreclosed  it,  and  Merchant 
and  four  of  Quinby's  children  bought  the  property  at  the  foreclosure  sale. 
Quinby's  heira-at-law  afterwards  proceeded  in  partition  to  divide  the  part  of 
the  property  which  Merchant  and  Qirinby  had  not  sold.  The  land  not  being 
susceptible  of  partition  without  great  prejudice  to  the  owners,  it  was  sold  by 
order  of  the  court.  Afterwards  Merchant  and  three  of  Quinby's  daughters 
bought  the  Magie  mortgage  and  brought  this  suit  to  foreclose  it. — HeU  that 
the  purchaser  at  the  partition  sale  was  not  entitled  to  have  the  Hudnit  and 
Slater  parcel  sold  to  pay  the  mortgage  before  recourse  to  his  own,  but  that,  on 
the  contrary,  the  owners  of  the  former  tract  were  er titled  to  that  equity  as 
against  his  land,  and  that  the  sale  in  partition  neither  created  any  new  equity 
nor  affected  the  existing  one,  because  it  was  merely  a  conversion  of  the  Ian  i 
into  money  by  judicial  order  for  the  purposes  of  the  partition. 


Bill  to  foreclose.     On  final  hearing  on  pleadings  and  proofa, 
Mr.  F.  W.  Stevens,  for  complainant. 
Mr.  T.  N.  McCarter,  for  C.  Borcherling. 

The  Chancellor. 

The  bill  is  filed  to  foreclose  a  mortgage  given  September  1st, 
1870,  by  James  M.  Quinby  and  Silas  Merchant^  both  now  de- 
ceased, to  William  J.  Magie,  trustee,  to  secure  the  payment  of 
$6,409.18  on  a  tract  of  land  of  about  thirty-four  and  a  half  acres, 
lying  in  the  counties  of  Essex  and  Union.  The  mortgage  was,  in 
January,  1882,  assigned  by  Mr.  Magie  to  the  complainant  Powles 
in  trust  for  Silas  Merchant  and  Anna  E.  Wright  (widow),  Maria 
Antoinette  Quinby  and  Ida  Scudder,  wife  of  Wallace  M.  Shud- 
der.    After  the  giving  of  the  mortgage,  and  on  the   10th   of 
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February,  1882,  Quinby  and  Merchant,  who  then  still  owned  the 
mortgaged  premises,  except  a  small  piece  sold  by  them  Decembei 
19th,  1870,  to  Charles  Griffith,  conveyed  by  deed  of  general 
warranty  a  part  of  the  property  to  Samuel  B.  Hudnit  and 
Gabriel  H.  Slater,  who  gave  them  a  mortgage  thereon  of  that 
date  for  $9,000,  payable  in  three  years,  with  interest,  for  part  of 
the  purchase-money.  On  July  20th,  1874,  Quinby  died  intestate, 
leaving  one  son,  James  N.  Quinby,  and  four  daughters,  the 
before -mentioned  Anna  E.  Wright,  Maria  Antoinette  Quinby, 
Ida  Quinby  (now  Scudder)  and  Eliza  Q.  Borcherling,  wife  of 
Charles  Borcherling.  Mrs.  Borcherling  has  since  died  intestate, 
leaving  her  husband  and  an  only  child,  Frederick  A.  Borcher- 
ling, who  is  a  minor.  The  administrators  of  Mr.  Quinby  were 
his  sons-in-law,  Messrs.  Borcherling  and  Wright,  and  John  C. 
Reardslev.  On  July  1st,  1876,  Silas  Merchant  and  Messrs.  Bor- 
cherling and  Wright,  surviving  administrators  of  Mr.  Quinby 
(Mr.  Beardsley  had  died),  assigned  the  Hudnit  and  Slater  bond 
and  mortgage  to  the  Newark  Savings  Institution  as  collateral 
security.  In  1877  the  savings  institution  brought  suit  to  fore- 
close that  mortgage,  and  the  premises  were  sold  by  a  master 
under  execution  in  that  suit  in  January,  1878,  and  were  pur- 
chased at  the  sale  by  Mr.  Merchant  and  Maria  A.  Quinby, 
Anna  E.  Wright,  Ida  Quinby  (now  Scudder)  and  James  N. 
Quinby,  and  a  deed  therefor  was  given  to  them  accordingly.  In 
1878  Mrs.  Wright,  Maria  A.  Quinby,  Ida  Quinby  and  James 
N.  Quinby  brought  a  suit  in  this  court  against  Mr.  Merchant 
and  Mr.  Borcherling  and  his  son  for  partition  of  the  part  of  the 
original  tract  which  Messrs.  Merchant  and  Quinby  owned  after 
the  sales  to  Griffith  and  Hudnit  and  Slater,  and  the  property 
was,  in  March,  1881,  sold  in  that  suit  to  Mr.  Borcherling  for 
$306  (the  estimated  amount  of  the  costs  of  the  proceedings  in 
partition),  and  conveyed  to  him  accordingly  by  deed  dated 
May  2d,  1881.  The  bill  in  this  cause  is  filed  by  Mr. 
Powles  as  trustee,  and  his  cestuis  que  trust,  who  are  the  execu- 
tors of  Mr.  Merchant,  who  is  dead,  and  Mrs.  Wright,  Mrs. 
Scudder  and  Miss  Quinby,  to  foreclose  the  Magie  mortgage. 
Mr.  Bohcherling  insists  that  he   is,   under   the   circumstances, 
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in  equity  entitled  to  have  the  Hudnit  and  Slater  tract  sold 
to  pay  the  mortgage  before  recourse  is  had  to  his  land.  There  is 
no  ground  for  this  claim.  Hudnit  and  Slater,  who  held  their 
part  of  the  property  under  a  deed  of  general  warranty,  had  the 
right  in  equity  to  have  the  part  of  the  property  which 
Merchant  aud  Quinby  retained  after  the  conveyance  to  them, 
sold  for  payment  of  the  Magie  mortgage  before  recourse  to 
theirs.  The  purchasers  at  the  foreclosure  sale  stand  in  their 
place  in  that  respect,  and  are  entitled  to  the  same  equity.  It  is 
■rged,  however,  that  inasmuch  as  these  purchasers  were  Mr. 
Merchant  and  four  of  the  heirs-at-law  of  Mr.  Quinby,  who, 
with  the  heir  of  the  deceased  daughter  of  Mr.  Quinby  and  Mr. 
Borcherling  (as  tenant  by  the  curtesy  of  his  wife's  share),  were 
the  owners  of  the  property  sold  in  partition,  they  are  not  only 
not  entitled  to  the  equity,  but  that  Mr.  Borcherling  is,  as  before 
stated,  entitled  to  the  equity  which  he  claims  against  them.  Bat 
the  equity  is  one  which  is  not  confined  to  the  original  grantee. 
It  is  connected  with  the  land,  and  .passes  to  those  who  hold 
under  him.  Shannon  v.  Marsdis,  Sazt.  US.  And  they  rill 
be  entitled  to  it  accordingly,  unless  some  special  rea^.i  ippear  to 
the  contrary.  Not  only  are  those  of  Quinby:s  children  who 
claim  under  the  purchase  at  the  roreciosure  sale  (Mrs.  Wright  is 
owner  by  purchase  of  her  brother's  interest  in  the  property)  enti- 
tled to  stand  as  to  the  equity,  as  strangers  would  have  stood 
(that  is,  in  Hudnit  and  Slater's  place),  but  Merchant's  represent- 
atives are  so  entitled  also.  When  the  purchase  at  that  sale  was 
made,  the  purchasers  clearly  had  the  right  to  have  the  rest  of 
the  tract  (except,  of  course,  what  had  been  sold  to  Griffith)  sold 
to  pay  the  Magie  mortgage  before  recourse  to  the  Hudnit  and 
Slater  parcel.  And  there  was  nothing  in  the  partition  sale  ic 
affect  it.  That  sale  was  a  judicial  one,  made  merely  for  the  con- 
version of  the  property  into  money  in  order  to  make  a  partition 
which  otherwise  could  not  be  made  without  great  prejudice  to 
the  owners.  The  purchaser  took  the  property  subject  to  the 
mortgage  (he  so,  in  fact,  understood  it),  and  subject  to  the  equities 
which  the  owners  of  the  other  parts  of  the  whole  tract  were 
entitled  to  in  respect  to  it.     Cool  v.  Hlggins,  8  C.  E.  Or.  S08. 
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The  case  under  consideration  more  briefly  stated  stands  thus 
Merchant  and  Quinby,  being  owners  of  the  whole  tract,  mort- 
gaged it  to  Magie.     They  subsequently  sold  part  of  it  to  Hudnit 
and  Slater,  taking  back  a   purchase-money  mortgage.     After 
Quinby*s  death,  his  administrators  and  Merchant  assigned  that 
mortgage.     The  assignee  foreclosed  it,  and  Merchant  and  four 
of  Quinby's  children  bought  the  property  at  the  foreclosure  sale. 
Quinby's  heirs-at-law  afterwards  proceeded  in  partition  to  divide 
the  part  of  the  property  that  Merchant  and  Quinby  had  not  sold. 
The  laud  not  being  susceptible  of  division  without  great  preju- 
dice to  the  owners,  it  was  sold  by  order  of  the  court,  and  Mr. 
Borcherling  bought  it,  in  March,  1881,  subject  to  the  Magie 
mortgage.     Afterwards,  in  January,  1882,  Merchant  and  three 
of  Quiuby's  daughters  bought  the  Magk»  mortgage,  and  this  suit 
is  brought  to  foreclose  it.     From  this  statemeut  it  seems  entirely 
clear  that  as  well  after  as  before  the  partition  sale,  the  owners  of 
Ae   Hudnit  and  Slater  tract  were  entitled  to  the  same  equity 
igainst  the  land  sold  in  partition  as  to  the  payment  of  the  Magie 
Mortgage,  which  Hudnit  and  Slater  were  entitled  to  as  owners, 
md  that  that  right  is  in  no  wise  affected  by  the  fact  that  they 
vere  part  owners  of  the  latter  land  when  the  sale  in  partition  was 
tiade. 

It  was  alleged  on  the  hearing  that  there  was  an  understanding 
between  Mr.  Borcherling  and  those  of  the  children  of  Mr. 
Quinby  who  purchased  the  Hudnit  and  Slater  land  at  the  mas- 
er*s  sale,  that  the  purchase  should  be  for  the  benefit  of  Mr. 
^orcherling's  son,  with  the  others,  which  understanding  was  not 
observed,  and  it  was  urged  that,  therefore,  in  view  of  the  im- 
puted breach  of  faith,  it  would  be  inequitable  to  concede  to  the 
>urchasers  the  right  in  question  if  otherwise  entitled  to  it.  But 
n  the  first  place,  there  is  no  issue  in  the  cause  as  to  this  matter; 
md  in  the  next,  if  there  were,  and  the  fact  had  been  established, 
t  would  not  affect  the  question  under  decision.  The  owners  of 
he  Hudnit  and  Slater  land  are  entitled  to  have  the  land  sold  in 
partition  first  sold  to  pay  the  mortgage  in  suit  before  recourse  to 
.heir  property 
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Sebrdtg  P.  Dunham  and  John  Maxwell 

v. 

Henry  K.  Ramsey  et  al. 

On  a  bill  to  set  aside  as  fraudulent  a  mortgage  given  to  indemnify  the  i 
gagee  against  his  liability  as  endorser  on  certain  promissory  notes — Held*  that 
the  holders  of  the  notes  are  necessary  parties. 


Creditor's  bill.     On  general  demurrer. 
Mr.  A.  A.  Clark,  for  demurrants. 
Mr.  John  Schamp,  for  complainants. 

The  Chancellor. 

The  bill  is  filed  by  two  of  the  creditors  of  Henry  K.  Ramsey 
to  obtain,  with  other  relief,  a  decree  setting  aside  as  fraudulent 
and  a  sham,  a  mortgage  given  by  him  upon  his  hotel  property  in 
Bound  Brook  to  hi3  father,  Joseph  Ramsey.  The  mortgage  con- 
tains a  proviso  for  the  payment  to  the  mortgagee  of  $7,500,  or 
to  indemnify  him  against  his  liability  as  endorser  upon  certain 
promissory  notes,  amounting,  in  the  aggregate,  to  that  sum,  of 
which  $4,500  are  in  the  Somerset  County  Bank  "  nnder  dis- 
count;"  $900  in  the  PlainfiVld  Bank ;  $1,000  held  by  Abraham 
Van  Doren,  and  $800  by  Henry  Van  Doren. 

The  defendants  to  the  suit  are  Henry  K.  and  Joseph  Ramsey! 
Alvah  A.  Clark  and  George  H.  Large,  assignee  of  Joseph  Ram- 
*cy.  The  demurrer  brings  up  the  question  whether  the  holders 
of  the  notes  mentioned  in  the  mortgage,  the  two  banks  and  the 
Van  Dorens,  are  not  necessary  parties.  Where  an  individual  is 
in  the  actual  enjoyment  of  the  subject-matter  of  the  suit,  or  has 
an  interest  in  it,  either  in  possession  or  expectancy,  which  is  liable 
to  be  defeated  or  diminished  by  the  complainant's  claim,  he  has 
an  immediate  interest  in  resisting  the  demand,  and  is  a  necessary 
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party  to  the  suit  1  Dan.  Ch.  Pr.  24$.  As  a  general  rule, 
where  a  surety,  or  a  person  standing  in  the  situation  of  a  surety 
for  the  payment  of  a  debt,  receives  a  security  for  his  indemnity 
and  to  discharge  such  indebtedness,  the  principal  creditor  is  in 
equity  entitled  to  the  full  benefit  of  that  security,  and  it  makes 
no  difference  that  the  principal  creditor  did  not  act  upon  the 
credit  of  such  security  in  the  first  instance,  or  even  know  of  its 
existence,  and  the  right  of  the  creditor  is  the  same,  where  the 
security  is  a  lien  given  after  the  principal  and  surety  have  both 
become  bound,  even  though  there  may  have  been  no  previous 
agreement  that  indemnity  should  be  given.  Brandt  on  Surety- 
ship {  $88.  In  this  case,  as  before  stated,  the  complainants  at- 
tack and  seek  to  annul  the  mortgage.  It  appears  by  the  state- 
ments of  the  bill  that  the  Ramseys  are  both  insolvent.  The 
holders  of  the  notes  are  in  equity  entitled  to  the  benefit  of  the 
mortgage — to  the  benefit  of  the  lien  which  it  creates  upon  the 
mortgaged  premises — for  the  payment  of  their  debts.  They 
therefore  obviously  have  a  direct  and  immediate  interest  in  the 
subject-matter  of  the  suit,  so  far  as  the  mortgage  is  concerned. 
Tbey  are  interested  in  maintaining  the  validity  of  the  lien.  They 
therefore  are  necessary  parties.     The  demurrer  will  be  allowed 


Margaret  Carpenter 

v. 

Alexander  Gray,  executor,  et  al. 

1.  A  plea  by  an  administrator  setting  up  a  settlement  of  his  account  in  the 
***I>]iAns  court,  is  no  defence  to  a  bill  by  a  legatee  praying  discovery  as  to  the 
^kmracter  of  the  security  in  which  her  legacy  is  invested,  and  for  such  action 
***  this  court  as  will  protect  her  interests  therein. 

2*  A  defendant  cannot,  by*  means  of  a  cross-bill,  litigate  matters  between 
**a4&t«lf  end  another  defendant  which  are  not  the  subject  of  the  suit. 
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Bill  for  discovery  &c.     On  motion  to  strike  out  parts  of  plea. 
On  notice  and  stipulation  of  counsel. 

Mr.  Hoioard  Stanger,  for  complainant. 

Mr.  J.  J.  Qrandally  for  Alexander  Gray. 

Mr.  W.  J.  Qibby,  for  Abram  S.  Myriok,  administrator. 

The  Chancellor. 

The  bill  is  filed  by  Mrs.  Carpenter  against  the  administrator 
of  her  deceased  brother,  John  Gray,  who  was  one  of  the  execu- 
tors of  the  will  of  her  father,  Alexander  Gray,  deceased!  and  her 
brother,  Alexander  Gray,  who,  at  the  filing  of  the  bill,  was  one 
of  the  executors.  It  states  that  the  testator  died  in  April,  1873; 
that  the  will  was  proved  by  John  and  Alexander  Gray;  that 
under  it  she  is  entitled  to  a  certain  share  of  the  residuum  of  the 
estate  which  was  to  be  invested  by  the  executors  during  her  life, 
uud  the  interest  paid  over  to  her;  that  in  May,  1874,  John  and 
Alexander  Gray,  as  such  executors,  filed  their  account  in  the  sur- 
rogate's office  of  Middlesex  county,  wherein  they  admitted  that 
they  held  in  trust  for  her  under  the  will  $3,000;  that  in 
January,  1874,  previously  to  the  filing  of  the  account,  John 
Gray,  without  the  consent  of  Alexander,  lent  that  money  to  the 
banking  firm  of  Brown  &  Gray,  of  Wilkesbarre,  Pennsylvania, 
at  first  in  his  own  name  as  lender,  but  afterwards  in  the  names 
of  both  himself  and  Alexander,  and  subsequently  withdrew  it 
and  iuvested  it  in  some  way  unknown  to  the  complainant;  that 
ifter  the  filing  of  the  account  before  mentioned  John  filed  a  sep- 
arate account  of  the  estate,  in  which  he  charged  himself  with 
the  balance  of  the  joint  account,  and  charged  himself  with  the 
$3,000  held  in  trust  for  the  complainant;  that  he  died  in  Decem- 
ber, 1 882,  and  the  defendant  Abram  S.  Myrick  was  appointed 
administrator  of  his  estate,  in  which  were  the  $3,000;  that  the 
complainant  cannot  obtain  any  account  of  the  income  or  interest 
which  has  been  received  from  the  investment  of  the  $3,000,  or  of 
the  way  in  which  that  money  is  invested,  has  been  applied  or  dis- 
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£^osed  of;  that  Myrick  refuses  to  come  to  an  account  with  her  or 

*:«  give  her  the  desired  information  in  regard  "to  the  disposition 

^z^»f  the  fund;  that  iu  the  lifetime  of  John  Gray  she  applied  to 

K~mim  and  his  co-executor,  Alexander  Gray,  to  invest  the  $3,000 

*«r^n  proper  security  for  her,  and  that  since  John's  death  she  haa 

^^  pplicd    to  his  administrator  to  pay  over  the  money,  with  the 

—   xiterest,  to  Alexander,  and  has  requested  the  latter  to  obtain  them 

^F**rom  the  administrator  for  her  benefit  under  the  will,  but  they 

*  :aave  refused.     The  bill  prays  an  account  of  the  $3,000,  and  the 

»—  nvestment,  application  or  disposition  thereof,  aud  an  account  of 

^i  he  interest,  and  that  the  defendants  (who  are  Myrick,  adminis- 

^    rator,  and  Alexander  Gray)  or  one  of  them  may  be  decreed  to 

^  my  the  interest  to  the  complainant,  and  that  the  $3,000  and  such 

^-^hare  of  the  residue  of  her  father's  estate  as  she  may  appear  to  be 

•^jirtitled  to,  may  be  invested  for  her  benefit  by  Alexander  Gray, 

^**  surviving  executor.     There  is  also  the  general  prayer. 

The  defendant  Alexander  Gray  has  answered,  admitting  all 

« lie  matters  stated  in  the  bill,  and  he  answers  also  by  way  of 

^ toss- bill,  in  substance,  that  John  Gray  denied  him  participation 

tu  the  administration  of  their  father's  estate,  and  kept  iu  his  own 

|MMS<>ssion  or  under  his  control  all  the  property  and  assets,  and 

that  sim*  John's  death  his  administrator  has  refused  to  give  them 

up  to  him,  and  he  prays  that  Myrick,  as  administrator,  may 

i<i»  nnt  to  him  for  the  $3,000  and  interest,  to  the  end  that  he 

nay  execute  the  trust  under  the  will  in  regard  thereto  in  favor 

of  the  complainant,  and  that  Myrick  may  be  decreed  to  deliver 

to  him  all  the  property  and  assets  of  the  estate  of  the  testator, 

Alexander  Gray. 

To  the  bill  and  the  answer  in  the  nature  of  a  cross-bill,  Myrick 
has. pleaded.  By  the  plea  he  pleads  that  before  the  beginning 
of  this  suit,  and  on  the  22d  of  May,  1883,  he  duly  settled  the 
account  of  John  Gray,  trustee  of  the  complainant  under  the  will, 
in  the  orphans  court  of  Middlesex  county,  and  that  ou  the  27th 
of  March,  1882,  that  court,  by  an  order  which  has  never  been 
vacated  or  modified,  restrained  Alexander  Gray  from  acting  ag 
tie  executor  of  his  father,  and  on  the  7th  of  May,  1883,  revoked 


3»2  CASES  IN  CHANCERY.  [37  Eq. 

Carpenter  v.  Gray. 

the  letters  testamentary  issued  to  him  on  the  will  of  his  father, 
and  removed  him  from  the  office  of  executor. 

The  complainant  and  Alexander  Gray  move  to  strike  oat  the 
sulwtantial  parts  of  the  plea.  To  consider  the  matter  first  with 
regard  to  the  bill.  The  plea  purports  to  be  to  the  whole  of  the 
bill.  But  conceding  that  notwithstanding  this,  that  part  of  it 
which  sets  up  the  settlement  in  the  orphans  court  is  a  good  de- 
fence pro  tanto  te  the  account  prayed  for,  it  is  no  defence  what- 
ever to  the  discovery,  or  to  the  claim  of  the  complainant  for  such 
action  of  this  court  as  may  be  proper  to  protect  her  legacy.  As 
administrator  of  John  Gray,  Myrick  holds  the  trust  fund  as  he 
admits.  The  complainant  has  a  clear  right  to  know  from  him 
how  it  is  invested,  and  to  have  the  aid  of  this  court,  if  necessary 
by  the  appointment  of  a  trustee,  to  protect  the  legacy  and  her 
inter  st  therein.  It  manifestly  is  no  answer  to  her  claim  to  such 
discovery  and  relief,  to  say  that  the  administrator's  account  of  the 
trust  fund  was  settled  up  to  May  22d,  1883,  and  that  Alexander 
Gray  has  been  removed  from  his  office  of  executor.  Where  a  plea 
is  to  the  whole  of  the  bill,  but  does  not  extend  to,  or,  in  techni- 
cal language,  cover  the  whole,  it  is  bad.  Beamed*  Pleas  in  Eq. 
48.  The  plea,  therefore,  must,  as  to  the  bill,  be  overruled,  with 
costs  of  the  motion.  It  is  unnecessary  to  consider  the  plea  with 
reference  to  the  answer  in  the  nature  of  a  cross- bill,  for  that  answer 
itself  cannot  be  sustained.  The  bill  seeks  the  protection  of  the 
oourt  for  the  interest  of  the  complainant  in  a  legacy  under  her 
father's  will.  Alexander  Gray  is  made  a  defendant,  because 
when  the  bill  was  filed  March  21st,  1883,  he  was  still  an  execu- 
tor of  the  will.  He  answers,  as  before  stated,  admitting  all  the 
statements  of  the  bill  to  be  true,  and  himself,  by  the  cross-bill, 
seeks  to  institute  a  litigation  with  the  administrator  of  his  late 
co-executor,  to  obtain  a  decree  that  the  latter  deliver  to  him,  not 
only  the  complainant's  legacy,  but  also  the  whole  of  the  property 
and  assets  of  the  testator's  estate.  This  cannot  be  sustained  on 
the  ground  that  it  is  necessary  to  his  defence,  for  he  has  no  de- 
fence and  makes  none  whatever.  Indeed,  so  far  from  making  a 
defence,  he  is  in  entire  accord  with  the  complainant,  for  he  not 
only  admits  the  truth  of  all  the  statements  of  her  bill,  but  in  his 
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cross- bill  prays  the  same  relief  for  her  against  his  codefendant 
which  she  prays  for  herself  in  her  bill.  A  crossbill  should  be 
confined  to  the  matter  contained  in  the  original  bill.  The  litiga- 
tion of  the  claims  of  Alexander  Gray  to  the  possession  of  all  the 
property  and  assets  of  his  father's  estate  is  not  in  anywise  neces- 
sary to  the  decision  of  the  complainant's  claim  to  relief,  or  to 
enable  the  court  to  grant  her  such  relief  effectually  and  com- 
pletely, if  she  should  ap|)ear  to  be  entitled  to  it. 

Alexander  Gray,  by  the  cross- bill,  seeks  to  engraft  on  this  liti- 
gation another  one  between  himself  and  his  brother's  administra- 
tor in  regard  to  other  matters  than  those  which  are  the  subject 
of  this  suit.  The  answer  in  the  nature  of  a  cross- bill,  and  the 
plea  to  it,  must  be  struck  out.  There  will  be  no  costs  of  this 
motion,  however,  either  to  or  against  Alexander  Gray. 


Maria  L.  Cass 

v. 

Margaret  Demarest  et  al. 


A  married  woman  maj  enjoin  the  execution  creditor!  of  her  husband  from 
telling  lands,  the  title  whereof  standi)  in  his  name  but  which  were  bought  bj 
him,  bonafidt,  for  her,  and  paid  for  with  her  money. 


Bill  for  injunction.    On  final  hearing  on  pleadings  and  proofs. 

Jfr.  O.  H.  Voorhis,  for  complainant. 

Mr.  W.  M.  Johnson,  for  judgment  creditors. 

The  Chancellor. 

This  suit  is  brought  by  Mrs.  Maria  L.  Cass,  wife  of  Alexander 
Qftttj  for  an  injunction  to  restrain  judgment  creditors  of  her  htis- 
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band  from  selling,  under  executions  on  their  judgments,  land, 
the  title  whereto  was  in  him  when  their  judgments  were  recov- 
ered, but  which  she  insists  he  held  merely  in  trust  for  her.  The 
land  consists  of  three  parcels,  one  of  which  was  bought  in  1863, 
another  in  1864,  and  the  other  in  1866.  The  title  to  it  re- 
mained in  Mr.  Cass  until  June,  1874,  when  he  and  his  wife,  by 
two  deeds,  conveyed  the  property  to  Mrs  Miller,  the  sister  of 
the  latter,  for  the  purpose  of  transferring  the  title  to  the  com- 
plainant by  means  of  those  deeds  and  a  conveyance  from  Mrs. 
Miller  and  her  husband  to  Mrs.  Cass.  The  conveyance  by  Mrs. 
Miller  and  her  husband  to  the  complainant  was  not  made  until 
January,  1877.  None  of  the  deeds  made  to  transfer  the  title  to 
the  complainant  were  recorded  until  after  the  commencement  of 
this  suit.  In  1877,  the  judgment  creditors  recovered  their  judg- 
ments against  Mr.  Cass,  and  they  do  not  apj>ear  to  have  had  any 
notice  that  the  property  was  claimed  by  the  complainant  until 
the  suit  was  brought.  The  judgments  were  recovered  fur  dis- 
tributive shares  of  an  estate  of  which  Mr.  Cass  waft  administra- 
tor. He  was  appointed  administrator  in  1870,  and  his  final 
account  was  passed  in  1874, 1875  or  1876,  but  it  does  not  appear 
more  particularly  when  it  was  passed.  He  was  unable  to  pay 
the  distributees  in  1877,  when  the  judgments  were  recovered, 
but  he  swears  he  thinks  he  was  able  to  do  so  in  1876.  Two  of 
the  parcels  of  land  in  question  were  conveyed  to  him  by  Tunis 
Cooper ;  one  by  deed  dated  May  18th,  1863,  for  the  considera- 
tion of  $350;  and  the  other  by  deed  dated  May  5th,  1866,  for 
the  consideration  of  $400.  The  other  parcel  was  couveyed  to 
him  by  Samuel  B  Bogart  by  deed  daied  May  6th,  1864,  for  the 
consideration  of  $190.  Mr.  Cass  swears  that  the  several  parcels 
were  bought  with  his  wife's  money,  and  that  there  was  a  distinct 
understanding  between  him  and  her  that  she  was  to  hold  the 
title  for  the  land  when  it  was  bought ;  that  he  parcel  first  pur- 
chased was  bought  with  money  furnished  by  Mrs.  Cass's  mother, 
who,  when  she  furnished  it,  directed   that  the  property  to  be  — 

bought  with  it  should  belong  to  his  wife;  that  the  other  parcel,  ^  A 
bought  from  Cooper,  was  bought  partly  with  money  furni*hc<l  ^**~ 
for  the  purpose  by  his  wife's  mother  and  partly  with  money  fur—  — w^mr- 
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nished  by  Mrs.  Miller,  his   wife's  sister;   and  that  the   land 
bought  of  Bogart  was  paid  for  wholly  with  his  wife's  money, 
$90  of  it  being  money  which  she  had  earned  in  boarding  and 
taking  care  of  Bogart's  wife,  who  boarded  at  his  house,  and 
died  there  while  Bogart  was  absent  from  home  during  the  war. 
He  also  swears  that  it  was  not  l>y  his  direction  or  request  that 
the  deeds  from  Cooper  were  made  to  him.     He  is  contradicted 
in  this  statement,  so  far  as  the  second  deed  is  concerned,  by  his 
own  admission  that  that  deed  was  drawn  by  himself.     The  first 
deed  was  not.     Mr.  Miller  (Mrs.  Miller  is  dead,  and  so  is  the 
oomplainaut's  mother)  corroborates  him,  however,  in  the  rest  of 
his  statements  in  regard  to  the  first  deed  from  Cooper.     He  says 
hie  was  present  in   1863  when  the  complainant's  mother  fur- 
nished the  money  to  buy  that  property ;  that  the  amount  was 
9400,  and  that  it  was  given,  as  he  understood,  to  buy  a  lot  in 
JEnglewood  for  Mrs.  Cass.     He  says  Mr  and  Mrs.  Cass,  he  and 
flis  wife  and  Mrs.  Cass's  mother  were  all  present  on  the  occasion. 
iWb  evidence  was  offered  by  the  defendants.     While  such  trans- 
actions as  that  under  consideration,  where  a  husband  buys  prop* 
erty  and  takes  the  deed  therefor  in  his  own  name,  and  years 
afterwards  his  wife  asserts  an  equitable  title  to  the  property  as 
against  his  creditors  under  a  claim  of  resulting  trust,  are  to  be 
carefully  scrutinized  to  prevent  the  successful  assertion  of  fraudu- 
1  ent  claims,  yet  it  is  obvious  that  when  the  facts  are  sufficient  to 
^^stablish  the  right,  the  wife  is  entitled  to  the  protection  of  the 
caourt  as  fully  as  a  stranger  would  be.     Here  the  proof  is  clear 
€  hat  the  wife,  either  herself  or  through  her  mother  or  sister,  who 
^  mid  it  for  her,  furnished  all  the  purchase-money.     The  $90  for 
C  he  board  and  care  of  Mrs.  Bogart  appear  to  have  been  money 
"^vhich  it  was  agreed  between  her  and  her  husband  she  should 
ftiave  as  her  own,  and  in  consideration  of  the  circumstances  the 
^*greement  seems  to  have  been  quite  reasonable  and  proper.     It 

*  *  proved  that  the  agreement  between  her  and  her  husband  was 

*  hat  he  was  to  buy  the  property  for  her,  and  that  when  pur- 
^^hased  it  was  to  be  hers.  I  see  no  reason  to  doubt  the  bona  fide* 
*^f  her  claim.  She  is  entitled  to  the  relief  which  she  prays — a 
perpetual   injunction  restraining   the  judgmeut  creditors   from 


396  CASES  IN  CHANCERY.  [37  Bq. 


CoulstoD  v.  Coulston. 


selling  the  property — but  under  the  circumstnui*es,  seeing  thai 
they  had  no  notice  of  her  claim  until  the  beginning  of  this  suit, 
no  costs  should  be  awarded  her. 


Jesse  C.  Coulston 

v. 

Charles  W.  Couuston  et  al. 


The  fact  that  an  answering  mortgagee  to  a  bill  for  foreclosure  alleges  and 
establishes  the  priority  of  his  mortgage  over  that  of  complainant,  does  not  en- 
title him  thereafter  to  conduct  the  suit  as  if  he  were  the  complainant 

Bill  to  foreclose.  On  motion  to  vacate  final  decree  and  order 
of  reference. 

Mr.  O.  Ewan  Merriit,  for  motion. 

Mr.  C.  E.  Hendricfoon,  contra. 

The  Chancellor. 

The  complainant  filed  his  bill  to  foreclose  a  mortgage.  The 
defendant  Enoch  Hollinshead  answered,  setting  up  in  his  an- 
swer, by  way  of  cross-bill,  the  priority  of  his  mortgage  to  that  of 
the  complainant.  The  cause  was  referred  to  one  of  the  vice- 
chancellors,  and  Hollinshead's  claim  was  sustained.  His  solici- 
tor thereupon  drew  the  final  decree  and  had  it  advised,  and  it 
was  thereupon  signed.  He  subsequently  drew  an  order  of  refer- 
ence, which  was  also  in  like  manner  advised  and  signed  on  his 
motion.  The  complainants  solicitor  now  moves  to  vacate  the 
decree  and  order  on  the  ground  that  tiny  were  improvidently 
made.  The  complainant's  solicitor  did  not  lose  his  right  to  have 
charge  of  the  suit  by  the  fact  that  one  of  the  defendants  succeeded 
in  establishing  his  right  to  priority  for  his  encumbrance  over  that 
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of  the  complainant.  It  may  be  remarked  that  no  cross-bill  wag 
necessary  in  order  to  litigate  the  question  whether  Hollinshead 
was  entitled  to  the  priority  he  claimed.  But  if  it  had  been,  it 
would  have  made  no  difference  as  to  the  complainant's  right  to 
,  control  the  suit.  He  was  magistcr  litis  and  could  not  have  been 
deprived  of  that  character,  except  under  the  rule  for  his  neglect 
or  refusal  to  proceed  with  the  suit.  If,  after  the  decision,  he  had 
unduly  delayed  entering  the  decree,  the  court,  on  the  defendant's 
application,  would  have  directed  him  to  draw  the  decree  and  pre- 
sent it  to  be  settled  and  signed,  and  had  he  not  complied  with 
the  direction,  it  might  then  have  ordered  the  defendant's  solici- 
tor to  draw  it,  or  might  have  drawn  it  itself,  or  might  have 
ordered  the  clerk  to  draw  it.  There  appears  to  have  been  no  rea- 
son for  the  action  complained  of,  which  evideutly  was  due  merely 
to  a  misapprehension  of  the  practice.  The  decree  and  order  must 
be  set  aside,  with  costs. 


The  Inhabit  an  ib  of  the  Township  of  Woodbridgb 

v. 
C&aWLES  T.  Insleb. 

An  Injunction-bill  filed  by  a  t>jruship  alleged  that  in  1876,  one  W.,  owning 
a  lot  fronting  on  a  highway  in  the  township,  excavated  a  part  of  the  lot  ad- 
joining the  highway  and  alao  a  pan  or  the  highway  itself,  for  the  purpose  of 
obtaining  pottery  clay,  and  left  the  nighway  in  a  very  unsafe  condition;  that, 
:n  1880,  W.  sold  the  premises  to  the  de  rend  ant,  who  was  afterwards  notified  to 
611  up  the  excavations.  The  bill  also  contained  some  allegations  as  to  oihet 
excavations  made  by  the  defendant,  but  iAey  were  uncertain  and  insufficient 
—Hdd,  that  no  ground  for  relief  in  equity  was  shown. 

Bill  for  relief.    On  general  demurer. 

Mr.  A.  H.  Strong,  for  demurrant 
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The  Chancellor. 

The  bill  states  that,  in  or  about  February,  1876,  William 
Inslee  was  the  owner  of  a  lot  of  land,  of  about  eleven  and  a  half* 
acres,  having  a  frontage  of  eight  chains  and  eighty  links  on  the 
easterly  side  of  a  public  highway,  in  the  township  of  Woodbridge ; 
that  he  then  began  to  make  excavations  aloug  his  line  in  the  high- 
way in  front  of  that  property  for  the  purpose  of  digging  oat  and 
removing  certain  deposits  of  merchantable  clay  lyiug  beneath  the 
surface  of  the  highway  there;  that  the  highway  in  front  of  his 
land  was  one  chain  and  thirteen  links  wide;  that  he  only  partly 
filled  up  the  excavations  which  he  made,  and  left  them  to  remain 
about  twelve  feet  deep,  and  for  about  a  year  and  a  half  afterwards 
continued  to  make  such  excavations  both  in  the  highway  and  on 
his  adjoining  land ;  that  at  the  end  of  that  period  he  had  made 
an  extensive  one,  about  twenty-three  feet  wide,  twelve  feet  deep 
and  two  hundred  and  fifty  feet  long  in  the  highway  and  on  his 
land  adjoining,  but  mainly  in  the  former;  that  the  excavation 
was  made  without  authority  and  under  the  pretence  that  it  would 
be  at  once  filled  up  and  the  road  restored  to  its  original  condi- 
tion, and  through  the  fraud  and  neglect  of  the  overseer  of  the 
road    district   in    which    that    part  of    the   highway   was,    the 
encroachment  was  not  prevented;  that  by  reason  of  the  excava- 
tion, which  was  to  a  great  extent  in  the  part  of  the  highway 
used    for   travel,  the   road  was  greatly  obstructed;  that  on  or 
about  January  31st,  1880,  William  Inslee  conveyed  the  land  to 
Charles   T.    Inslee,   the   defendant;   the   excavation   then   still 
remaining   as  last  above  stated,  and    that   the   latter  has  ever 
since  been  in  possession  of  the  land ;  that  William  Inslee  before, 
and  the  defendant  after  that  conveyance,  were  frequently  notified 
by  the  overseer  of  the  road  district  to  fill  up  the  excavation  and 
restore  the  road  to  its  former  condition;  that  on  the  18th  of 
October,  1880,  written  notice  to  that  effect  was  given   to  the 
defendant;  that  after  service  of  that   notice   he    did   partially 
restore  the  highway  but  did  not  do  so  fully,  and  in  that  year  and 
the  year  following  he  made  further  and  other  excavations  in  the 
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highway  in  front  of  his  land,  and  piled  up  there  large  quantities 
of  clay,  earth,  stones  Ac.,  which  were  allowed  to  remain  there,  so 
that  the  highway  was  greatly  obstructed  thereby,  and  he  also,  in 
digging  clay  on  his  land,  made  an  excavation  there  (on  his  land)  of 
about  twenty  feet  deep,  extending  about  two  hundred  feet  south- 
erly of  that  before  mentioned,  and  it  was  so  close  to  the  line  of 
the  road  that  the  side  of  the  latter  caved  into  the  excavation  for 
want  of  support;  that  ou  the  24th  of  July,  1882,  the  complain- 
ants caused  the  overseer  of  the  road  district  to  notify  him  to 
remove  immediately  the  heaps  of  clay  &o.  he  had  put  in  the 
highway,  and  to  fill  up  the  excavation  and  restore  the  highway 
to  its  original  condition,  and  for  the  future  to  desist  from 
encroaching  on  the  highway  and  from  removing  the  earth  so  close 
to  it  as  to  endanger  its  caving  in,  and  that  after  the  service  of 
that  notice  he  partly  removed  the  piles  of  clay  Ac.  and  partly 
restored  the  highway,  and  promised  to  comply  at  once  with  the 
requirements  of  the  notice,  but  although  he  might  have  done  as 
he  promised,  he  has  not  done  so. 

The  bill  further  states  that  a  part  of  the  excavation  made  by 
William  Inslee  in  the  highway  still  remains;  that  it  is  of  a 
triangular  form,  about  one  hundred  and  twenty  feet  long,  along 
the  easterly  side  of  the  road,  and  about  one  hundred  and  twenty- 
two  feet  on  the  westerly  side  of  the  excavation,  twenty-three 
feet  wide  at  the  base,  or  southerly  side,  and  gradually  slopes  from 
the  surface  of  the  road,  at  the  northerly  end,  to  a  depth  of  twelve 
*eet  at  the  southerly  end ;  that  it  is  used  b)  the  defendant,  and 
has  been,  ever  since  he  got  his  land,  as  a  roadway  to  and  into  the 
<^lay  pits  thereon;   that  the  highway  still  continues  to  be  ob- 
structed by  a  pile  of  clay  eighty  feet  long,  six  feet  high,  and 
*^lxmt  twelve  feet  wide,  piled  up  along  the  side  of  the  highway, 
J  U8t  north  of  the  excavation,  and  extending  into  it,  stored  there 
*^  ntil  sale,  and  by  a  pile  of  earth  four  feet  high  extending  out 
^*ora  the  defendant's  land  about  three  feet  into  the  highway  for  a 
c^  istanoe  of  about  sixty-six  feet,  and  that  in  some  places  there  is 
c^wiger  that  the  side  of  the  highway  will  cave  into  the  excavation 
^•ciade  by  the  defendant  on  his  land ;  that  the  highway,  by  reason 
*"^-C  the  existence  of  the  excavation  and  the  piles  of  clay  Ac.,  is 
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greatly  obstructed,  to  the  great  danger  and  common  nuisance  of 
all  the  people  of  the  township  passing  over  it;  that  there  are  no 
fences  or  railings  along  the  side  of  the  excavation  in  the  highway, 
and  that  by  reason  thereof  the  highway  is  rendered  dangerous  to 
travelers,  and  that  the  part  of  the  road  which  has  beeu  restored  has 
been  made  higher  than  it  was  originally  and  higher  than  the  rest 
of  the  road  is,  so  that  ditches  cannot  be  constructed  along  the  road 
on  the  side  adjoining  the  defendant's  land,  and  the  surface-water 
which  formerly  ran  into  the  ditches  is  caused  to  flow  across  and 
in  the  middle  of  the  road,  which  is  greatly  damaged  thereby. 
The  bill  further  states  that  the  defendant  is  still  digging  day  on 
his  land,  and  the  complainant  fears  that  other  and  similar  en- 
croachments and  obstructions  will  be  made  or  placed  iu  the  high- 
way, and  that  the  defendant  will  continue  to  remove  the  earth 
close  to  the  line  of  the  road,  as  he  has  already  done  and  threatens 
to  do.  It  charges  that  he  claims  a  right  to  encroach  upon  and 
obstruct  the  highway  for  the  purpose  of  removing  the  deposits 
of  clay  therefrom,  and  from  his  land,  and  to  pile  day  Ac.  thereon. 
It  denies  his  right,  and  charges  that  the  complainants  cannot  fill 
up  the  excavations  and  remove  the  piles  of  clay  Ac.  without 
great  expense,  and  that  were  they  to  attempt  it  the  defendant 
would  probably  resist  them  with  violence.  It  sets  forth  the  re- 
sponsibility of  the  complainants  in  regard  to  the  condition  of  the 
road,  and  prays  that  the  defendant  may  be  directed  to  fill  up  the 
excavation  in  the  road,  and  remove  the  piles  of  clay  Ac.,  and  put 
the  highway  in  the  same  condition  it  was  in  before  the  excava- 
tion and  obstructions,  and  that  he  may  be  enjoined  from  further 
encroaching  upon,  obstructing  or  interfering  with  the  highway, 
and  from  excavating  on  his  land  so  close  to  it  as  to  render  k  un- 
safe, or  to  cause  the  road  to  cave  in.  There  is  also  the  general 
prayer  for  relief.  The  defendant  has  filed  a  general  demurrer. 
Though  this  court  undoubtedly  has  jurisdiction  to  redress  the 
injury  of  public  nuisance,  yet  it  is  clearly  established  that  it  will 
not  interfere  where  the  object  sought  can  be  as  well  attained  in 
the  ordinary  tribunals.  Atty.-Oen.  v.  N.  J.  R.  R.  Co.,  8  Or. 
Ch.  136;  Jersey  City  v.  OUy  of  Hudson,  g  Beas.  4£0;  M.  &  E. 
R.  ft.  Co.  v.  Prudden,  5  C  E.  Gr.  630;  Atty.-Oen.  v.  Brown, 
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9  C.  E.  Or.  89.  A  municipal  corporation,  charged  with  the  care 
of  the  highways,  may  maintain  suit  to  protect  them  agaiimt 
threatened  injury.  Township  of  Greenwich  v.  E.  &  A.  R.  R. 
Co.,  9  C.  E.  Or.  S17;  8.  C.  on  appeal,  10  C.  E.  Or.  566. 

It  is  quite  obvious  that  no  relief  can  be  granted  in  this  suit  for 
or  in  respect  to  the  injury  to  the  highway  in  question  done  by 
the  excavation  made  by  William  Inslee,  the  defendant's  grantor. 
It  appears  that  in  October,  1880,  the  overseer  of  the  road  district 
notified  the  defendant  to  fill  up  that  excavation,  and  that  he  did 
accordingly  partly  restore  the  road  to  its  original  condition ;  but 
there  neither  was  nor  is  any  obligation  upon  him  to  comply  with 
that  requirement.     The  bill  states,  however,  that  after  that  notice 
he  himself  made  further  and  other  excavations  in  the  highway, 
but  the  extent  of  them  does  not  appear.     It  is  stated  that  after  a 
notice  given  to  him  in  July,  1882,  he  partly  restored  the  high- 
way.    Whether  he  did  not  fill  up  all  the  excavation  therein 
which  he  himself  had  made  does  not  appear.     It  does  appear, 
Aowever,  that  the  excavation  in  the  highway  complained  of  in 
the  bill  as  still  remaining,  is  a  part  of  that  which  was  made  by 
Ttniliam  Inslee,  and  it  would  therefore  seem  that  the  defendant 
has  filled  up  all  the  excavation  made  by  him  in  the  road.     It  it> 
said  that  he  excavated  on  his  land  so  close  to  the  line  of  the  road 
that  he  thus  caused  the  side  of  the  road  to  fall  in  for  want  of  the 
support  of  his  adjoining  land.     But  to  what  extent  the  highway 
was  thus  injured  does  not  appear,  and,  besides,  that  injury  had 
been  done  when  the  bill  was  filed.     The  bill  states  that  the  de- 
fendant threatens  to  continue  to  remove  the  earth  on  his  land 
doee  to  the  line  of  the  road,  but  it  is  not  stated  that  he  threatens 
to     remove  it  so  close  as  to  endanger  the  road.     For  such  a 
threatened  injury  there  would,  in  a  proper  case,  be  a  preventive 
remedy  in.  equity,  but  the  bill  must  contain  the  necessary  aver- 
ments on  that  head;  otherwise  it  cannot  be  sustained  on  de- 
murrer.    There  is  an  adequate  remedy  in  the  ordinary  tribunals 
*or    the  obstruction  of  the  piles  of  clay  &c.     It  may  be  added 
that    there  does  not  appear  to  be  any  necessity  for  recourse  to 
^ttity,     The  excavation  made  by  William  Inslee  has  existed 
wnc^   1876,  five  years  before  the  bill  was  filed,  and  it  would  «*m 
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that  the  piles  of  clay  &c.  complained  of  were  placed  in  the  road 
some  months  before  this  suit  was  begun.  It  is  not  even  averred 
that  there  is  any  need  of  immediate  relief.  Notwithstanding  the 
excavation  and  obstructions,  the  road  has  been  used  by  the  pub- 
lic, and,  so  far  as  the  bill  shows,  with  safety.  It  follows,  from 
what  has  been  said,  that  the  demurrer  must  be  allowed. 


Edward  V.  Thebaud 
Ann  M.  Hollibter  et  al. 


An  intestate  died  in  January,  1875,  leaving  a  widow  and  three  children, 
Josephine,  George  and  Henry.  He  had  given  (in  1871)  a  mortgage  on  the 
homestead  to  George  for  $800,  in  which  his  wife  did  not  join.  In  May,  1875. 
George  mortgaged  his  undivided  third  of  the  property  to  Hawley  for  f  1,500, 
In  May,  1882,  Henry  and  his  wife  conveyed  his  interest  to  the  complainant 
The  premises  were  rented  by  agents  of  the  widow  and  George  and  Josephine, 
and  the  rents  applied  on  the  interest  due  on  the  Hawley  mortgage. — Held, 

(1)  On  partition,  that  complainant,  who  took  his  title  after  the  payment  oa 
the  Hawley  mortgage,  was  not  entitled  to  have  the  rents  which  were  so  col- 
lected and  applied,  nor  any  part  thereof,  credited  on  George's  mortgage,  he 
having  no  right  to  any  amount  for  rents  accrued  and  collected  before  he  got 
his  title. 

(2)  That  George's  mortgage  was  not  merged  by  the  descent  to  him  of  am 
undivided  one-third  of  the  premises. 


Bill  for  partition  and  account.     On  exceptions  to  master's  r§> 
port. 

Mr.  J.  B.  Vredand,  for  the  exceptants. 

Mr.  E.  D.  Halsey,  for  complainant. 

The  Chancellor. 

This  suit  is  brought  for  a  partition  of  a  lot  of  land 
ing  about  thirteen  and   one- half  acres,  in  Morris  county, 
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which  Clark  Hoi  lister,  deceased,  died  seised.  The  property 
appears  to  have  been  Mr.  Hoi  lister's  homestead.  The  build- 
ings are  in  the  middle  of  the  tract,  ao  1  there  is  do  more  land 
in  the  latter  than  is  required  for  such  a  property.  Mr.  Hoi- 
lister  died  intestate  in  January,  1875.  He  left  a  widow,  still 
living,  one  of  the  defendants  in  this  suit,  and  three  children, 
Josephine,  George  P.  and  Henry.  In  September,  1871,  he  gave 
a  mortgage  on  the  premises  to  George  to  secure  the  payment  to 
the  latter  of  $800  in  three  years,  with  interest.  His  wife  did 
not  join  in  it.  In  May,  1875,  George  mortgaged  his  undivided 
third  of  the  property  to  Abraham  W.  Hawloy,  one  of  the  de- 
fendants, to  secure  the  payment  of  $1,500  and  interest.  In  May, 
1882,  Henry,  with  his  wife,  conveyed  his  interest  in  the  prop- 
erty to  the  complainant.  The  premises  appear  to  have  been 
rented,  with  the  exception  of  a  year  or  two,  ever  since  the  death 

Note. — In  Jenkins  v.  Van  Schaak,  3  Paige  242,  only  a  moiety  of  an  annuity 
charged  upon  laud  w;is  held  to  be  merged  by  the  anuuitant  inheriting  a  moiety 
of  the  land  as  heir  of  ihe  devisee  of  the  grantor  of  the  annuity.  See  Addams 
v.  Ihffeman,  9  Walls  529  ;  Byam  v.  Sutton,  19  Beat*.  556;  Fitzgerald  v.  Fitz- 
gerald, L  R.  {2  P.  C)  83. 

hi  Lansing  v.  Pine,  4  Paige  630,  the  lessee  of  land  became  the  purchaser  of 
a  im/iety  of  the  rent  and  reversion,  and  the  rent  and  lease  were  considered  m 
extinguished  fjro  tanlo.  See  Martin  v.  Tobin,  123  Muss.  S5  ;  Phillips  v.  Clark' 
nan,  2  Ycate*  124  ;  Spencer  v.  Austin,  38  \\  258;  Fin  v.  Ismg,  8  Rush  551; 
Hyde  v.  Warden,  L.  R  (3  Ex.  Div.)  72. 

In  Knickerbocker  v.  Buulvelf,  2  Santlf.  Ch.  319,  an  assignment  of  a  mortgage 
upon  several  lots  to  the  owner  of  two  of  them,  was  held  to  merge  it  only  a*  to 
the  two  lots.    See  Knowle*  v.  Carpenter,  8  R.  J.  548. 

In  James  v.  Morqj,  2  Cow.  246,  a  mortgagee  purchased,  under  execution 
on  judgments  subsequent  to  the  mortgage,  a  part  of  the  premises,  which  was 
sold  in  different  tracts,  and  the  mortgage  was  held  to  be  merged  pro  tunto. 

In  Casey  v.  Buttolph,  12  Barb.  637,  A  purchased  a  lot  and  gave  a  mortgage 
for  the  purchase-money.     He  afterwards  gave  a  quit-claim  deed  to  B  for  the 
if  est  half  of  the  lot,  the  grantee  to  take  possession  on  A's  death,  and  subse- 
quently A  gave  a  similar  deed  to  C  for  the  east  half.    A  paid  part  of  the  mort- 
gage and  died.     B  paid  the  remainder  and  took  an  assignment  of  it,  and  had 
Ssosseesion  of  the  whole  lot  after  A's  death.    C  died,  leaving  a  child  and  widow. 
The  child  died  and  the  widow  brought  ejectment  against  B  for  the  east  half 
c^f  the  lot — Held,  that  the  mortgage  was  not  merged  as  to  the  east  half,  and 
*~hat  B  could  defend  as  assignee  of  the  mortgage. 

Id  Smith  v.  Roberts,  62  How.  Pr.  196,  91  N.  Y.  470,  a  purchase  by  and  con- 
veyance to  a  mortgagee  of  an  undi .  ided  part  if  the  nior  '^a^ed  premises,  wherv 
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of  Clark  Hollister,  by  two  agents,  one  of  whom  acted  under  a 
power  of  attorney  from  the  widow  and  George  (this  agent  col- 
lected the  rents  up  to  February,  1882),  and  the  other  (he  has 
collected  them  since  that  time)  under  a  power  of  attorney  from 
them  and  Josephine.  The  rents  received  were  applied,  after 
paying  taxes,  insurance  and  other  expenses  upon  the  property,  to 
paying  the  interest  on  the  Hawley  mortgage  (given,  as  before 
stated,  by  George  on  his  third  of  the  property),  and  the  amount 
bo  paid  is,  according  to  the  master's  report,  $765.  The  master 
reports  that  George  should  be  charged  with  this  sum  on  aooouut 
of  the  principal  and  interest  of  his  mortgage ;  that  his  mortgage 
was  merged  by  the  subsequent  descent  of  an  undivided  interest 
in  the  property  to  him,  and  that  the  balance  due  on  that  mort-  ^ 
gage  should  be  apportioned  between  him  and  Josephine  and  th«a» 
complainant.    The  widow's  dower  has  never  been  assigned 


it  did  not  appear  that  there  was  a  payment  or  merger  of  the  mortgage,  or  m-^ 
portion  thereof,  was  held  to  operate  as  a  release  of  the  portion  conveyed 
(he  lien  of  the  mortgage,  leaving  it  to  rest  solely  upon  the  portion  unconvery-   ^j 
See  First  Nat.  Bank  v.  Elmore,  52  Iowa  541. 

In  Goodwin  v.  Keney,  47  Conn.  4&6,  J.,  in  1846,  mortgaged  to  A.  an  t^^cad; 
vided  fifth  of  certain  lands,  of  which  A.  already  owned  three-fifths.  A.  ^--ool 
possession  of  the  interest  mortgaged  and  remained  in  possession  untiM.  lei 

death  in  1866.    Prior  to  1862,  A.  had  acquired  J.'s  equity  of  redemption,      mdq 
in  that  year  devised  the  premises  to  G.  for  life,  with  remainder  to  KL-  In 

1863,  A.  assigned  the  mortgage  to  the  petitioner,  and  died  in  1866.    G—     en- 
tered into  possession  tinder  her  device,  and  was  in  the  occupation  ihemr^eot 
when,  in  1878,  the  petitioner  began  a  foreclosure  of  her  mortgage  against  KG 
tnd  K. — Held,  that  there  had  been  no  merger  of  A.'s  interest  in  the  preiz^  5** 
is  mortgagee  into  the  equity  of  redemption  purchased  by  A.  of  J. 

In  Barker  v.  Flood,  108  Mass.  474,  an  assignment  of  a  mortgage  to  ou^^  o/ 
two  owners  of  the  equity  of  redemption,  was  held  not  to  discharge  it.  -A-  1*°- 
Duncan  v.  Drury,  9  Pa.  St.  382. 

In  Model  Assn.  v.  Boston,  114  Mass.  133,  an  assignment  of  a  mortgage  to  ^ 
wife  of  the  mortgagor,  after  he  had  conveyed  away  all  his  interest  in  t,k* 
premises,  was  held  not  to  extinguish  it.     See  Bean  v.  Boothby,  67  Me.  29$. 

In  Denzler  v.  OKeefe,  7  Stew.  Eq.  361,  B.  held  lands  in  trust  for  a  l 
woman.    A  mo'rtgage  thereon  given  by  his  cestui  que  trust,  before  the  com 
ance  to  B.,  was  assigned  to  him  after  that  conveyance. — Held,  that  the  at 
gage  did  not  merge.  *^ 

In  Halt's  Appeal,  40  Pa.  St.  209,  a  mortgage  given  to  a  trustee,  in  trr"- 
a  feme  covert,  was  held  not  to  be  merged  in  a  subsequent  conveyance  < 
fee  to  her.— Rep. 
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her,  and,  as  before  stated,  she  did  not  join  in  the  mortgage  to 
George.     It  will  be  seen  that  the  master  has  charged  George 
with  all  the  net  reuts  of  the  property,  wholly  ignoring  the  right 
of  the  widow  and  Josephine  to  any  part  of  them.     The  widow 
rl.iimn  that  they  all  belonged  to  her,  seeing  that  the  property  wad 
•Itrj  homestead,  and  her  dower  has  never  been  assigued.     Had 
.-lit,  herself,  let  the  property  she  would  have  been  entitled  to  all 
tlie  rent      McLaughlin  v.  McLaughlin,  7  C.  E.  Or.  606;  Craige 
v.  Morris,  10  C.  E.  Or.  4S7.    And  apart  from  that  consideration, 
she  was  surely  entitled  to  part  of  the  rents,  and  Josephine  and 
George  also  each  had  a  right  to  part.     The  report  charges  George 
with  all  the  rents,  without  regard  to  the  rights  of  the  widow  and 
J  «sq)hiue      The  bill,  it  should  be  stated,  while  it  prays  an  ac- 
count of  the  rents  from  George  and  Josephine,  prays  none  from 
the  widow.    The  complainant  obtained  his  title  after  the  rents  in 
question  accrued  and  had  been  collected  and  paid  over  to  Hawley. 
He  has,  therefore,  no  claim  to  any  account  from  any  one  for 
litem.     His  grantor  is  entitled,  if  any  one,  to  that  account.    The 
money  received  from  the  rents  was,  in  fact,  with  the  consent  of 
(he  widow  aud  Josephine,  paid  over  to  Hawley.     The  widow 
and  Josephine  and  George  being  in  possession,  received  all  the 
rents.     George  was,  of  course,  entitled  to  his  just  share,  and  if 
the  widow  and  Josephine  chose  to  give  him  theirs,  the  complain- 
ant is  not  aggrieved  by  it,  and  can  have  no  advantage  from  it. 
■Aoid  as  to  his  grantor's  share  of  those  rents,  he  has  no  claim  on 
Uie  widow  and  George  and  Josephine,  or  any  of  them. 

George's  mortgage  was  not  merged  in  his  legal  title,  which  was 
<  o  only  an  undivided  one-third  of  the  premises.  And  he  is  enti- 
ty! ed  to  recover  the  mortgage-money  out  of  the  property,  notwith- 
standing his  interest  in  the  latter,  and  he  might  foreclose  the 
caziortgage.  Jones  on  Mort.  §  8Jfl.  The  complainant  and  Jose- 
l^hine  might  redeem  their  shares  of  the  property  by  paying  each 
o»e  third  of  the  amount  due  on  the  mortgage.  The  property  must 
L>C2  sold  to  make  partitiou.  Under  the  circumstances,  it  should  be 
•«_>ld  clear  of  the  mortgage,  which  is  to  be  paid  out  of  the  proceeds 
«  *f  sale  after  satisfying  the  widow's  claim  for  dower,  which  she 
c  Icjtires  to  commute  for  a  gross  sum  to  be  fixed  by  the  court 
The  exceptions  will  be  allowed,  with  costs. 
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Eugene  Vakdebpool,  treasurer  Ao, 

v. 

John  S.  Willis,  executor,  et  al. 

The  fact  thai  the  complainant,  who  is  a  simple  contract  creditor,  is  a 
of  trustees,  and  that  the  debt  was  incurred  for  the  benefit  of  the 
and  that  the  trustees  are  alleged  to  be  insolvent,  and  one  of  them 
estate,  gives  the  complainant  no  right  to  collect  his  debt  in  eqaitj,  nor,  to 
end,  to  call  the  trustees  to  account  here. 


Bill  for  relief.    On  final  bearing  on  pleadings  and  proofs. 
Mr.  8.  H.  Little,  for  complainant 
Mr.  G.  T.  WerU,  for  defendants. 

The  Chancellor. 

This  suit  is  brought  by  the  treasurer  of  the  state  asylum     ^ 
the  insane  at  Morristown,  against  Charles  B.  Norris  and  Jobxv- 
Willis,  executors  of  the  last  will  and  testament  of  Andrew  SIb* 
ger,   deceased,   Charles   B.    Norris  as   the  guardian   of   &A^' 
8hawger,  a  lunalic,  widow  of  the  testator,  Mary  Shawger,  per» 
ally,  and  David  Stone  and  Susannah  Monks  and  Helen.  KinOf 
The  object  is  to  collect  the  money  due  the  complainant  iim 
official  cajraoity  for  the  support  and  care  of  the  widow  at* 
mentioned,  at  the  asylum.     The  testator,  by  his  will,  after  dir 
ing  payment  of  his  debts  and  funeral  expenses,  gave  to  hise^ 
tors  in  fee  all  his  real  estate  to  their  use  for  the  life  of  his  ' 
on  the  express  trust  to  apply  the  net  rents  and  profits  to 
support  (she  was  then  insane)  while  she  should  continue  to  I 
unsound  mind,  and  if  necessary  to  sell  the  property  itself 
in  their  discretion  apply  the  proceeds  or  the  interest  or  ir 
thereof  to  the  same  use.     And  he  also  gave  them  the  resid 
his  personal  estate  on  a  similar  trust  for  her  benefit.     Tb 
also  declares  the  further  trust  to  permit  her,  if  restored  to  i 
to  use  and  occupy,  so  long  as  she  remains  of  sound  mir 
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real  estate  which  may  not  have  been  sold  under  the  will,  and 
receive  the  benefit  thereof,  and  the  income  of  the  personal  estate 
which  may  not  have  been  expended ;  and  gives  her  power  while 
of  sound  mind  to  dispose  of  the  property  by  will.  It  also  directs 
that  if  she  die  intestate,  the  property  shall,  at  her  death,  be 
equally  divided  among  David  Stone,  Susannah  Monks  and 
Helen  Kincaid.  The  testator  died  on  December  9th,  1872.  The 
will  was  proved  by  both  executors  on  the  26th  of  that  month. 
In  July,  1873,  an  application  was  made  to  this  court  by  Helen 
Kincaid,  for  a  commission  to  inquire  as  to  the  lunacy  of  the 
widow,  and  it  was  issued.  By  the  inquisition  she  was  in  the 
same  month  found  to  be  of  unsound  mind,  and  on  the  14th  of 
October  following,  Norris  was  appointed  her  guardian.  In 
September,  1873,  previously  to  his  appointment  as  guardian, 
Norris  applied  to  the  superintendent  of  the  asylum  to  admit 
Mrs.  Shawger  as  a  patient  there.  The  application  was  signed 
by  himself  alone  and  in  his  individual  capacity,  and  not  as 
executor.  He  and  Willis,  his  co-executor,  signed  a  bond  to  the 
treasurer  of  the  asylum,  whereby  they  bound  themselves  to  pay 
|7  a  week  for  the  care  and  board  of  the  lunatic  while  she  should 
remain  there.  Norris  signed  the  bond  personally;  Willis  added 
'"*  Ex."  to  his  signature.  In  December,  1879,  the  account  of  the 
executors  was  passed  by  the  Morris  orphans  court.  It  showed  a 
balance  against  them  of  $1,570.82.  On  the  23d  of  December, 
1879,  Norris  was,  on  his  own  application,  discharged  as  executor 
Willis  continued  in  office.  The  bill  was  filed  May  13th,  1882. 
There  was  due  to  the  asylum,  for  board  and  clothing  of  Mrs. 
Shawger,  January  1st,  1883,  the  sura  of  $1,133.85. 

The  bill  alleges  that  the  executors  placed  Mrs.  Shawger  in  the 
institution,  and  that  they  refuse  to  pay  the  money  due  on  the 
before-mentioned  bond.  It  also  states  that  both  executors, 
Norris  and  Willis,  are  insolvent;  that  the  latter  has  appropriated 
the  testator's  personal  estate  to  his  own  use,  and  has  wasted 
the  real  estate,  and  has  been  guilty  of  a  breach  of  his 
trust  in  failing  to  apply  the  estate  to  the  support  of  Mrs. 
Shawger,  and  that  Norris  has  long  been  aware  of  Willis's  mis- 
conduct   in  misappropriating   and  wasting   the  trust  property, 
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but  before  his  discharge  did  nothing  to  prevent  it,  and 
hi  nee  then  has  refused  to  have  anything  to  do  with  the  estate. 
It  prays  that  Willis  may  be  removed  from  his  trusteeship;  that 
a  receiver  may  be  appointed  to  take  and  hold  the  trust  property 
tin  I  apply  the  income  and  the  principal,  if  ueocssary,  to  the  pay- 
ment <>f  the  complainant's  debt,  and,  if  necessary,  to  sell  the  real 
estate  and  apply  the  proceeds  of  the  sale  to  the  payment  of  the 
debt  and  the  future  support  and  care  of  Mrs.  Sliawger,  according 
to  the  trust  declared  in  the  will ;  that  Willis  may  acooiiut  for 
.the  estate  in  this  court,  and  be  required  to  deliver  to  the  receiver 
all  the  securities  and  other  personal  property  of  the  estate,  and 
pay  him  the  rents  and  profits  of  the  real  estate,  and  that  Norris 
and  Willis  may  be  ordered  to  convey  the  real  property  to  the  re- 
ceiver. There  is  also  the  prayer  for  relief  generally.  Willis 
has  answered.  He  denies  that  he  placed  Mrs.  Shawger  in  the 
asylum,  or  that  she  was  placed  there  in  pursuance  of  the  trust  in 
the  will,  but  he  alleges  that  she  was  put  there  by  Norris  alone,  as 
her  guardian,  and  that  though  he,  Willis,  signed  the  bond,  he 
did  so  at  Norris's  request,  and  merely  as  security  for  him  as 
guardian.  He  denies  the  complainant's  right  to  sue  him  in  this 
court  on  the  bond,  or  to  call  him  to  account. 

I  do  not  see  any  ground  on  which  this  suit  can  be  maintained. 
The  complainant  is  a  creditor  merely  by  simple  contract.  He 
has  not  only  not  exhausted  his  remedy  at  law,  but  he  has  not 
had  any  recourse  to  law  at  all.  He  has  therefore  no  standing 
here.  In  Oakley  v.  Pound,  1  McOart.  178 \  cited  on  the  part  of 
the  complainant,  the  suit  of  a  simple  contract  creditor  for  the  re- 
covery of  his  debt  was  indeed  maintained  in  this  court,  but  it 
was  on  the  ground  that  the  creditor  had  a  lien  on  the  property 
which  the  suit  was  brought  to  reach.  Here  there  is  not  only  no 
lien,  but  there  is  no  claim  of  any,  nor  is  there  any  ground  for 
such  claim.  The  fact  that  the  debtor  is  a  trustee,  holding  the 
trust  property  which  ought,  in  justice,  to  be  applied  to  the  pay- 
ment of  the  debt,  does  not  alter  the  ease.  The  officers  of  the 
asylum,  to  secure  payment  for  the  care  and  board  of  Mrs.  Shaw- 
ger, took  a  bond  from  Norris  and  Willis.  The  bill  alleges  thaL= 
they  are  both  insolvent,  but  there  is  no  proof  that  Norris  is  so,— 


10  Stew.]  OCTOBER  TERM,  1883.  409 

Williams  v.  McDonald. 

and  if  there  was  it  would  make  no  difference.     The  latter  prob- 
ably made  the  application  for  the  admission  of  Mrs.  Shawger 
into  the  asylum  in  his  capacity  of  executor,  for  he  was  not  guard- 
ian at  that  time ;  he  was  not  appointed  until  afterwards.    But 
he  and  Willis  are  both  liable  personally  on  the  bond,  and  it  is  a 
matter  of  no  importance  how  the  application  was  made.    The 
fact  that  a  person  is  a  creditor  of  the  trustee  of  a  trust  estate  in  a 
liability  incurred  for  the  benefit  of  the  cestui  que  trust,  does  not 
of  itself  give  him  the  right  to  collect  his  debt  in  equity,  and  to 
that  end  to  call  the  trustee  to  account    The  claim  in  this  case  is 
of  course  a  highly  meritorious  one,  and  the  trust  estate,  if  there 
be  any  in  the  hands  of  Willis,  ought  to  be  applied  to  the  pur- 
pose fer  which  he  received  and  holds  it,  aud,  if  necessary,  the 
land  should  be  sold.    But  those  considerations  do  not  confer  on 
the  creditor  the  right  which  is  claimed.     Beyond  question.  Nor- 
ms and  Willis  are  both  liable  to  pay  the  complainant's  debt,  and, 
as  before  stated,  it  does  not  appear  that  Norris  is  not  able  to  pay 
St.     And  again,'  it  is  obvious  that,  as  guardian  of  Mrs.  Shawger, 
lie  is  the  proper  person  to  call  Willis  to  account,  and  to  take  any 
steps  that  may  be  necessary  to  protect  the  trust  properly.    The 
Vbill  will  be  dismissed,  with  costs. 


Washington  B.  Williams,  receiver  4a, 

v. 

Owen  T.  W.  McDonald. 

The  charter  of  a  sayings  bank  provided  that  it  should  invest  no  money  on 
mortgage  excepting  on  real  estate  "  worth  at  least  double  the  sum  invested, 
mbove  all  encumbrances.11  A  by-law  made  it  the  duty  of  the  finance  commit- 
tee to  attend  to  all  applications  for  loans.  The  defendant  was  one  of  the 
managers  of  the  savings  bank  and  also  a  member  of  the  finance  committee. 
Jn  1875,  the  mortgagor  purchased  certain  lands  for  $16,200,  giving  therefor,  in 
-part  payment,  two  concurrent  mortgages— one  for  $9,000,  and  the  other  for 
^2,000,  and  another  subsequent  one  to  the  defendant  for  $4,000.    At  the  re- 
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quest  of  the  president  of  the  bank,  the  defendant,  who,  for  the  purpose  of 
taking  the  mortgage,  was  about  to  draw  from  the  bank  money  of  his  deposited 
there,  permitted  the  bank  to  take  the  mortgage,  and  instead  of  retaining  the 
morigage  himself,  assigned  it  to  the  bank.  There  was  no  satisfactory  evidence 
that  the  transaction  had  ever  been  approved  by  the  finance  committee,  the  de- 
fendant testifying  that,  so  far  as  he  knew,  it  had  never  been  submitted  to  them. 
He  also  testified  that  the  property  was  then  worth  $22,000  or  $23,000.  In 
1878,  the  holder  of  the  $9,000  mortgage  began  to  foreclose  it,  making  the  bank 
a  party,  and  he  purchased  the  property  thereunder  in  February,  1879,  for 
$6,000.  A  receiver  for  the  bank  was  appointed  in  May,  1879,  who  da 
manded  indemnity  from  the  defendant  in  1881.— Held,  that  under  tbe  circnm" 
stances  the  defendant,  whose  conduct  in  the  matter  appeared  to  have  been  in 
<»ood  faith,  was  not  personally  liable  for  the  loss. 


Bill  for  relief.    On  final  hearing  on  pleadings  and  proofs. 

Mr.  W.  B.  Williams,  for  complainant. 

Mr.  T.  Ryerson  and  Mr.  O.  CbKww,  for  defendant. 

The  Chancellor. 

This  suit  is  brought  by  the  receiver  of  the  Mechanics  and 
Laborers  Savings  Bank  of  Jersey  City,  to  compel  the  defendant, 
one  of  the  board  of  managers  of  the  bank,  to  indemnify  the  in- 
stitution against  the  loss  sustained  upon  an  investment  made  by 
it  upon  a  mortgage  of  real  estate  in  Jersey  City.  The  grounds 
of  the  claim,  as  stated  in  the  bill,  are  that  the  defendant,  being 
at  the  time  one  of  the  managers  of  the  bank  and  also  a  member 
of  the  finance  committee,  induced  the  bank  unlawfully  to  invest, 
for  his  benefit,  $4,000  of  its  funds  in  the  mortgage  in  question. 
The  charter  of  the  institution  provided  that  it  should  invest  no 
money  on  mortgage  excepting  on  real  estate  "  worth  at  least 
double  the  sura  invested,  above  all  encumbrances."  A  by-law 
of  the  corporation  made  it  -the  duty  of  the  finance  committee  t< 
attend  to  all  applications  for  loans.  The  transaction  upon  whic! 
it  is  sought  to  fix  the  defendant's  liability  took  place  in  Jun< 
1875,  and  was  as  follows:  Michael  Murphy  and  his  wife  h 
agreed  to  purchase  certain  real  property  in  Jersey  City, 
$16,200.  For  $11,000  of  this  sum  they  were  to  give  two  mo 
gages  (concurrent  liens),  one  for  $9,000,  and  the  other  for  $2,1 
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and  the  defendant  had  agreed  to  lend  them  $4,000  on  an  imme- 
diately subsequent  mortgage.  The  defendant  went  to  the  saving* 
bank  to  draw  the  money  to  lend  to  them  upon  the  mortgage. 
He  had  on  deposit  there  about  $13,000.  The  president  of  the 
bank  requested  him  to  let  the  bank  have  the  mortgage  as  an  in- 
vestment instead  of  taking  it  himself.  The  reason  given  was  that 
the  bank  would  thus  have  the  benefit  of  the  difference  between  the 
rate  of  interest  which  the  mortgage  bore  (seven  per  cent.)  and  the 
rate  which  the  bank  paid  to  depositors,  six  per  cent.  To  accom- 
modate the  bank  the  defendant  acceded  to  the  request,  and  conse- 
quently assigned  the  mortgage,  which  had  been  made  to  him,  to 
the  bank.  The  money  was  paid  by  a  check  to  the  defendant's 
order,  which  he  endorsed.  He  received  no  benefit  whatever 
from  the  transaction.  It  does  not  appear  that  the  loan  was  sub- 
mitted to  the  finance  committee. 

The  allegations  of  the  bill  that  the  investment  was  made 
through  the  defendant's  procurement,  and  that  he  received  the 
money  for  his  own  benefit,  are  not  only  denied  by  the  answer, 
but  they  are  disproved.  They  are  most  material  averments. 
Without  them  the  case  fails;  for  if  what  the  defendant  did  was 
merely  to  permit  the  bank  to  take  an  investment  which  he  him- 
self proposed  to  take,  the  only  ground  on  which  the  claim  of 
any  liability  on  his  part  could  rest  would  l>e  the  fact  that  he, 
being  a  manager  and  a  member  of  the  finance  committee,  was 
aware  of  the  intention  of  the  president  to  make  an  unwarrant- 
able investment,  and  did  not  prevent  or  attempt  to  prevent  it. 
But  in  the  first  place,  the  defendant  acted  in  good  faith.  He 
concealed  nothing.  He  had  no  reason  for  concealment.  Though 
he  thought  the  property  was  worth  much  more  than  $16,000,  he 
stated  to  the  secretary,  before  the  loan  was  made  and  when  he 
first  applied  for  his  money  to  take  the  mortgage  himself,  that  the 
property  was  worth  $16,000.  He  swears  he  told  the  president 
that  the  mortgage  was  a  second  mortgage,  and  that  he  did  not 
think  the  bank  would  accept  it.  The  president,  however,  per- 
sisted in  requesting  the  privilege  of  taking  the  mortgage  for  tin 
bank,  and  in  reply  to  the  suggestion  that  k  was  a  second  mort- 
gage said  that  he  would  "  engineer  it  through/'  as  in  view  of 
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the  fact  that  it  was  a  seven-per  cent,  mortgage  it  would  be  a 
profitable  investment  for  the  bank.  While  the  president  gives 
a  somewhat  different  version  of  the  transaction  from  that  given 
by  the  defendant,  he  does  not  undertake  to  deny  the  tnith  of  the 
statements  of  the  latter,  and  in  the  most  material  parts  corrobo- 
rates them.  He  says  that  according  to  his  "  general  supposition," 
the  investment  was  laid  before  the  finance  committee  and  ap- 
proved, but  not  until  after  it  had  been  made  by  him.  There  is 
no  satisfactory  evidence  en  that  subject.  The  defendant  says  the 
matter  was  not  laid  before  the  committee,  to  his  knowledge. 

There  was  no  record  of  the  proceedings  of  the  committee  be- 
fore November  23d,  1875,  and  the  mortgage  was  taken  very 
early  in  June  of  that  year.  The  testimony  given  on  the  subject 
by  the  members  of  the  finance  committee,  who  were  sworn  for 
the  complainant,  is  not  such  as  to  establish  the  fact  that  the  loan 
was  not  approved  by  the  committee,  but  it  seems  very  probable 
that  it  was  not  submitted  to  them  ;  the  president  assuming  to  act 
in  the  matter  without  consulting  them.  The  president  swears 
that  he  took  the  mortgage  on  the  strength  of  the  representations 
of  the  defendant  that  it  was  "a  good  one,  and  that  it  would  be 
all  right"  The  latter  denies  that  he  made  any  representations 
on  that  head,  but  if  he  did  so,  it  appears  clearly  that  he  believed 
the  mortgage  to  be  a  safe  investment,  for  he  proposed  to  take  it 
himself,  and  would  have  done  so  but  for  the  request  of  the  pres- 
ident that  he  would,  as  a  favor,  permit  the  bank  to  take  it. 
There  i©  no  evidence  that  he  made  any  misrepresentation,  nor 
had  he  any  reason  to  make  any.  That  it  was  not  a  first  mort- 
gage evidently  did  not  appear  to  the  president  to  be  a  reason 
why  the  bank  should  not  take  it,  and  the  charter  contemplated 
investments  on  mortgages  which  were  not  the  first  encumbrance. 
It  prohibited  the  bank  from  investing  on  mortgages,  "except  on 
real  estate  worth  at  least  double  the  amount  of  the  sum  invested^ 
above  all  encumbrances."  Whether  this  provision  was  a  prop* 
one  or  not,  is  not  a  subject  of  consideration  in  this  controversy^ 
It  is  enough  to  say  that  it  was  made  by  the  legislature.  Tr—^^ 
investment  was  not  authorized  by  the  charter.  The  proper^^^ 
was  not  worth  twice  as  much  as  the  mortgages,  which  amounU 
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in  all9  to  $16,000.  To  have  warranted  the  loan  under  the  charter, 
the  property,  therefore,  mu»t  have  been  worth  $30,000.  The 
defendant  says  he  considered  it  worth  $22,000  or  $23,000;  but 
it  sold  for  $16,200.  It  was  a  dereliction  of  duty  on  his  part  to 
permit  the  bank  to  make  the  investment,  but  since  he  acted  in 
entire  good  faith  and  derived  no  advantage  whatever  from  the 
transaction,  it  would  be  unjust,  under  the  circumstances,  to  inflict 
the  loss  upon  him.  He  supposed  he  was  doing  the  bank  a  favor 
by  permitting  it  to  take  a  mortgage  an  an  investment  which  he 
proposed  to  take  himself.  He  api>ears  to  have  had  reason  to 
believe  that  the  president  would  obtain  the  approval  of  the  finance 
committee. 

The  breach  of  trust  of  which  he  was  guilty  was  not  a  fraud- 
ulent one.  There  was  no  fraud,  in  fact,  in  tin*  matter.  In 
Hodgea  v.  N.  E.  Screw  Co.,  1  R.  I.  31V,  3  R.  I.  9y  it  was  held 
that  directors  of  a  corporation  were  not  personally  responsible 
for  a  violation  of  the  charter,  where  the  violation  resulted  from  a 
mistake  as  to  their  powers,  provided  they  acted  in  good  faith  and 
for  the  benefit  of  the  company,  and  the  mistake  did  not  proceed 
from  a  want  of  ordinary  care  and  prudence.  The  mortgage,  in 
the  case  in  hand,  was  payable  in  one  year,  and  consequently 
came  due  in  June,  1876.  On  the  25th  of  June,  1875,  but  a  few 
days  after  the  bauk  took  the  mortgage,  the  mortgagors  paid 
$1,000  on  account  of  the  princi|>al  of  it,  and  they  paid  the  interest 
down  to  November  1st,  1877.  About  six  months  after  they 
paid  the  $1,000  they  paid  $500  on  account  of  the  principal  of 
the  $2,000  mortgage.  In  April,  1878,  Stephen  S.  Southard 
the  holder  of  the  $9,000  mortgage,  began  suit  in  this  court  for 
foreclosure  of  his  mortgage.  The  bank  was  a  party  to  the  suit. 
Its  mortgage  had  then  been  due  almost  two  years,  and  it  had 
taken  no  steps  to  collect  it.  Under  execution  issued  on  the  final 
decree  in  that  cause,  the  property  was  sold  February  6th,  1879, 
and  bought  by  Southard  for  $6,000.  The  bauk  suspended  pay 
ment  in  November,  1878,  and  the  receiver  was  appointed  in 
May,  1879.  No  demand  was  ever  made  upon  the  defendant  to 
indemnify  the  bank  against  loss  on  the  mortgage  befimj  the  fore- 
closure, nor  was  any  made  afterwards  to  indemnify  it  against  the 
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loss  it  had  sustained  oo  the  investment  until  December  22d, 
1881,  nearly  three  years  after  the  sheriff's  sale,  when  demand 
was  made  by  the  receiver.  The  claim  of  the  bill  is  not  based 
merely  on  the  violation  of  the  charter  in  making  the  loan,  but  on 
the  allegation  that  for  his  own  benefit  the  defendant  induced  the 
bank  to  make  the  investment  in  violation  of  the  charter.  Had 
these  allegations  been  proved,  the  case  would  not  have  differed 
essentially  from  that  of  Williams  v.  Riley,  7  Slew.  Eq.  398. 
There  the  defendant  was  treasurer  of  the  same  bank.  He  sold 
a  house  and  lot  in  1869  for  $5,000,  of  which  $2,000  were  paid 
in  cash,  and  a  mortgage  given  to  him  for  the  balance.  He  as- 
signed the  mortgage  to  the  bank  in  1873.  The  property  then 
was  not  worth  more  than  from  $3,600  to  $4,000.  The  invest- 
ment was  not  submitted  to  the  finance  committee,  but  was  made 
by  him  and  the  president.  Riley  took  the  money  from  the 
funds  of  the  bank  on  a  check  drawn  by  himself  as  treasurer. 
The  property  was  sold  for  $1,000  under  foreclosure,  after  the 
appointment  of  the  receiver.  Soon  after  the  receiver  was  ap- 
pointed he  tendered  the  bond  and  mortgage  (the  latter  was  then 
in  course  of  foreclosure)  to  Riley,  with  a  re-assignment  thereof  to 
him,  and  demanded  of  him  the  $3,000,  and  so  much  of  the  in- 
terest thereon  as  had  not  been  collected  by  the  bank,  but  he  re- 
fused to  comply  with  the  demand.  The  receiver  also  afterwards 
gave  him  notice  of  the  sale  under  the  execution,  so  that  he  might 
protect  himself.  In  this  case  the  defendant  appears  not  only  to 
have  ac  ed  in  good  faith  but,  as  he  supposed,  for  the  benefit  of  the 
bank.  No  complaint  of  the  transaction  was  made  until  nearly 
three  years  after  the  property  had  been  sold.  Under  the  circum- 
stances it  would  be  inequitable  to  hold  him  liable  to  indemnify 
the  bank  against  the  loss.  The  bill  will  be  dismissed!  bat  with- 
out costs. 
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Henry  Chasmab  et  al.,  executors, 

t>. 

Emma  Buoken  et  al. 

A  testatrix  directed  her  executors  to  sell  all  of  her  lands  and  divide  the  pro- 
ceeds among  her  legatees  "  within  eighteen  months  of  the  date  of  my  death." 
She  gave  one-sixth  of  the  residue  to  her  daughter  Emma,  and  Emma's  chil- 
dren, who  were  to  have  one-third  of  Emma's  share,  "  each  to  receive  the  in- 
come of  that  share  in  equal  portions  *  *  *  till  he,  she  or  they  shall  each 
become  of  lawful  age,"  and  another  sixth  to  each  of  her  sons,  John,  Henry 
and  William,  and  their  respective  children,  the  same  as  Emma's ;  and  one- 
sixth  absolutely  to  each  of  her  daughters  Maria  and  Margaret ;  and  also  pro* 
rided  that  if  anj  of  her  grandchildren  "  should  die  before  reaching  their  ma- 
jority, *  *  *  the  surviving  brother  or  sister  is  to  receive  the  share  so  ae 
Wore  herein  devised  and  bequeathed."  Testatrix  died  in  May,  1874.  Emma 
then  had  two  children,  but  now  has  three,  John  had  and  has  four  children, 
Henry  two  and  William  five.    All  the  grandchildren  are  living. — Held, 

(1)  That  the  interests  of  the  grandchildren  vested  at  testatrix's  death  subject 
to  defeat  by  death  before  attaining  majority,  and  that  consequently  the  last 
child  of  Emma  took  no  interest 

(2)  That  the  provision  as  to  dividing  the  proceeds  of  the  land  was  merely 
directory,  and  that  therefore  the  executors  could  legally  exercise  the  power  of 
sale  after  the  expiration  of  the  eighteen  months  specified  in  the  will. 


Bill  for  construction  of  will.     On  final  hearing. 
Mr.  A.  I.  Smith,  for  complainants. 

The  Chancellor. 

Margaret  Chasmar,  deceased,  late  of  Hudson  county,  died 
May  10th,  1874,  leaving  a  will  dated  on  the  1st  day  of  that 
month.    The  will  is  as  follows : 

u  After  payment  of  all  just  debts  due  by  me  at  the  date  of  my  death,  I  order 
the  distribution  of  the  estate,  real  and  personal,  owned  by  me,  in  the  following 
manner:  The  proceeds  of  the  sale  to  be  divided  and  given  to  such  heirs  as  are 
hereinafter  named,  by  my  executors,  within  eighteen  months  of  the  date  of  my 
death. 

"All  my  personal  property  I  give  and  bequeath  to  my  husband,  Henry 
r,  and  to  him,  also,  I  devise  and  give  the  one-third  of  all  the  real  estate 
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owned  by  me,  the  tame  being  hereby  derieed  end  given  to  him  and  hie  hein 


"The  residue  of  my  estate  I  give  and  devise  at  follows:  The  one-sixth  of 
such  residue  to  my  daughter  Emma,  and  the  children  of  my  amid  daughter; 
said  children  to  have  the  one-third  of  amid  share,  each  to  receive  the  incoti* 
of  that  share  in  equal  portions  from  my  executors  till  he,  she  or  they  shall  eaxl 
become  of  lawful  age. 

M  The  one-sixth  of  such  residue  to  my  son  John,  and  the  children  of  my  m  id 
son. 

"The  one-sixth  of  such  residue  to  my  son  Henry,  and  the  two  children  of 
my  amid  son.  The  children  of  my  said  sons  John  and  Henry  to  receive  the 
income  of  the  respective  shares  in  manner  and  form  as  stated  for  the  children 
of  my  daughter  Emma. 

"To  my  daughter  Maria  I  devise  and  bequeath  the  one-sixth  of  amid  share, 
to  her  and  her  heirs  forever. 

"  To  my  son  William  &,  and  to  his  children,  the  ooe-eixth  of  amid  share  or 
residue;  the  one-third  of  this  division  to  belong  to  the  said  children  in  equa* 
shares ;  the  same  to  be  invested  and  kept  for  their  use,  and  they  to  enjoy  ths 
income  thereof  till  they  or  each  of  them  shall  reach  lawful  age. 

"  Should  any  of  my  grandchildren  die  before  reaching  their  majority,  in 
that  case  the  surviving  brother  or  sister  is  to  receive  the  share  so  as  before 
herein  devised  and  bequeathed. 

"  To  my  daughter  Margaret  I  devise  and  bequeath  the  one-sixth  of  the  rest- 
due  hereinbefore  named,  to  her  and  her  heirs  forever. 

*  Finally,  I  constitute  and  appoint  my  husband,  Henry  Chasmar,  and  my 
neighbor,  John  B.  Williams,  to  be  the  executors  to  carry  into  effect  the  pro- 
visions of  this  will ;  and  to  them  I  give  authority  and  power  to  sell  such  rami 
estate  as  I  may  hold  at  my  decease." 

The  testatrix's  daughter  Emma  has  three  children.  At  her 
mother's  death  she  had  only  two.  John  had  and  has  four  chil- 
dren, Henry  two,  and  William  five.  All  the  grandchildren  are 
living. 

One  of  the  questions  presented  for  consideration  and  adjudica- 
tion i^,  What  are  the  interests  of  the  children  and  grandchildren, 
res|>ectively,  under  the  will  ?   The  testatrix  gives  all  her  pereonaJ 
estate  and  one-third  of  her  real  property  to  her  hnsband,  and  th 
residue  to  her  children  aud  grandchildren.     She  gives  power  1 
her  executors  to  sell  her  real  estate,  and  directs  that  the  procee 
be  distributed  among  her  legatees  within  eighteen  months  af 
her  death.     To  her  daughter  Emma  and  her  children  she  gr 
one-sixth   of  the  residue,  providing  that  the  latter  shall  k 
<*ne-third  of  that  sixth  ;  that  is,  that  they  shall  have  one-tl 
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dent,  shall  receive  the  share  by  the  will  given  to  that  family  of 
gtandchildren. 

By  the  gifts  to  John  and  Henry,  and  their  children,  the  testa- 
trix intended  to  make  the  same  provision  for  them  that  she  had 
in  the  previous  clause  made  for  Emma  and  her  children,  and 
which,  in  a  subsequent  one,  she  made  for  William  and  his 
children. 

Though  the  gifts  are  to  John  and  his  children,  and  Henry  and 
his  two  children,  and  the  will  is  silent  except  by  reference,  as  to 
the  amouut  of  the  shares  the  children  are  to  have,  yet  it  speaks 
of  their  "shares,"  and  it  is  manifest,  from  a  consideration  of  all 
the  provisions  of  the  will  on  the  subject  of  the  gifts  to  the  chil- 
dren and  grandchildren,  that  the  testatrix  intended  to  give  an 
equal  sixth  of  the  residue  to  each  of  her  six  children  and  their 
children,  where  they  had  any ;  where  there  were  children,  the 
pareut  to  have  two-thirds  of  the  sixth  absolutely,  and  the  chil- 
dren one  third ;  the  latter  not  to  have  their  share  until  they 
should  have  attained  to  majority,  but  in  the  meantime  to  have 
the  income  from  it;  and  as  to  her  two  daughters,  Maria  and 
Margaret,  who  had  no  children,  the  sixth  of  the  residue  given  to 
<>ach  of  them  was  to  go  to  them  absolutely.  Iu  the  clause  above 
mentioned  in  which  she  provides  for  the  event  of  the  death  of 
any  of  the  grandchildren,  she  uses  the  word  "share"  with  refer* 
ence  to  the  interest  of  the  grandchildren,  thus  referring  to  an 
entire  interest  (termed  a  "share"  in  the  bequest  to  Emma  and 
her  children)  given  to  the  children  of  the  family.  In  the  gifts 
to  John  and  Henry  and  their  children  the  will  provides  that  the 
children  are  to  u  receive  the  income  of  the  respective  shares  in 
manner  and  form  as  stated  for  the  children  of  Emma."  The 
testatrix  evidently  did  not  intend  that  the  children  of  John  and 
Henry  should  receive  the  income  of  the  entire  shares  of  the 
residue  given  to  their  fathers  and  them ;  for  in  that  case  there 
would  in  fact  be  no  gift  to  the  fathers.  She  refers  to  the  pro- 
vision for  Emma's  children  which  is  in  the  next  preceding  clause 
at  indicating  her  iutcntiou  in  those  gifts,  which  is  that  the  chil- 
dren shall  have  the  same  share  as  that  given  to  Emma's  children, 
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Henry  should  reoeive  the  income  of  the  entire  shares  of  the 
residue  given  to  their  fathers  arid  them ;  for  in  that  case  there 
would  in  fact  be  no  gift  to  the  fathers.  She  refers  to  the  pro- 
vision for  Emma's  children  which  is  in  the  next  preceding  clause 
as  indicating  her  intention  in  those  gifts,  which  is  that  the  chil- 
dren shall  have  the  same  share  as  that  given  to  Emma's  children, 
and  that  it  shall  be  payable  to  them  at  the  same  time,  i.  «.,  their 
majority,  and  be  kept  invested  in  the  meantime  for  their  benefit 
The  child  of  Emma,  born  after  the  death  of  the  testatrix 
(she  was  born  March  8th,  1878)  is  not  entitled  to  share  in  the 
part  of  the  residue  given  to  Emma  and  her  children. 

Whore  a  legacy  is  given  to  a  class  as  "  the  children "  of  a 
person,  and  no  period  is  fixed  for  the  distribution  of  the  legacy, 
it  is  to  be  considered  as  due  at  the  testator's  death,  and  none  but 
children  born  or  begotten  previously  to  that  time  are  entitled  to 
share  in  it.  And  where  by  the  will  there  is  a  postponement  of 
the  division  of  a  legacy  given  to  a  class  until  a  period  subse- 
quent to  the  testator's  death,  any  one  who  answers  the  descrip- 
tion so  as  to  come  within  the  class  at  the  time  which  is  fixed  by 
the  testator  for  the  division,  will  be  entitled  to  a  share,  though 
not  in  esse  at  the  death  of  the  testator,  unless  there  is  something 
in  the  will  to  show  that  the  testator  intended  to  limit  his  bounty  to 
such  of  the  class  as  would  answer  the  description  when  the 
will  took  effect  by  his  death.  Where  the  bequest  is  in  terms 
immediate,  and  so  intended  to  be  by  the  testator,  and  the  de- 
scription of  persons  to  take  is  general,  there  none  that  do  not 
fall  withiu  the  description  at  the  time  of  the  testator's  death  can 
take.  Cf-one  v.  Odell,  1  E.  &  B.  449  ;  Myers  v.  Myers,  8  Mo 
Cord  Ch.  %U;  2  Red},  on  Wills  329;  Hawk,  on  Wills  68, 71.  In 
.the  case  in  hand  the  girt  to  the  children  of  Emma  is  immediate, 
*iiil  took  effect  on  the  death  of  the  testatrix.  The  gift  is  to  the 
luulreti,  and  it  is  qualified  only  by  the  provisiou  that  they  are 
nly  to  have  the  income  until  they  attain  to  their  majority,  and 
the  provision  that  the  gift  shall  go  over  in  case  of  their  death 
before  attaining  to  majority.  It  vested  ou  the  death  of  the  tes- 
tatrix. Nor,  it  may  be  added,  is  the  time  of  enjoyment  post- 
poned.    The  will  provides  that  the  proceeds  of  the  real  estate, 
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oat  of  whioh  alone,  as  before  stated^  tht  legacies  to  the  children 
and  grandchildren  are  to  come,  shall  be  divided  and  given  to 
the  legatees  within  eighteen  months  after  the  death  of  the  testa- 
trix. It  does  not  provide  that  the  legacies  shall  not  be  payable 
until  the  children  attain  to  majority,  but  only  that  they  shall 
have  only  the  income  until  they  attain  to  their  majority.  In 
Davidson  v.  Dallas,  1£  Ves.  576,  where  a  testator  by  will  gave 
a  sum  of  money  to  the  children  of  his  brother  to  be  equally 
divided  between  them,  and  provided  that  if  either  of  them 
should  die  before  the  age  of  twenty-one  years  the  decedent's 
share  should  go  to  the  survivors,  it  was  held  that  the  legacy 
vested  in  the  children  living  at  the  testator's  death,  subject  to  be 
devested  in  the  event  specified,  and  that  after-born  children  were 
therefore  excluded.  Here,  as  there,  the  gift  is  immediate,  and  the 
feet  that  the  children  during  their  minority  are  limited  to  the 
enjoyment  of  the  income  makes  no  difference. 

A  further  question  under  the  will  is  submitted  for  decision, 
via.,  whether,  seeing  that  by  the  will  the  executors  are  directed 
to  divide  and  give  to  the  legatees  the  proceeds  of  the  sale  of  the 
real  estate  within  eighteen  months  from  the  death  of  the  testa- 
trix! they  can  now,  over  nine  years  after  that  event,  lawfully 
execute  the  power  of  sale.  The  express  power  of  sale  is  at  the 
close  of  the  will.  It  is  not  limited  by  its  terms.  The  direction 
to  divide  and  give  the  proceeds  of  the  real  estate  to  the  legatees 
within  eighteen  mouths  from  the  time  of  the  testatrix's  death,  at 
the  commencement  of  the  will,  is  merely  directory. 

There  is  nothing  in  the  will  to  forbid  the  exercise  of  the  power 
after  the  lapse  of  the  eighteen  months.  The  legatees  have  a 
right  to  have  the  real  estate  sold  to  raise  their  legacies.  The 
executors  may  still  execute  the  power,  and  can  make  a  good  title 
under  it.  Perry  on  Trusts  §  771 ;  Pearce  v.  Gardner,  10  Hart 
987;  Cuff  v.  Hall,  1  Jur.  (N.  S.)  97V;  Chambers  v.  Howell,  1  > 
Bern.  6  ;  Shatter's  Appeal,  43  Pa.  St.  83. 
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Union  Bank  Case. 


Id  the  matter  of  the  insolvency  of  the  Union  Bank  of  Jeb- 

sey  City. 

An  order  was  made  allowing  the  receiver  of  an  insolvent  bank  $6,000  a 
year  for  compensation,  from  the  date  of  his  apj>ointment.  It  was  held  not 
to  coyer  or  extend  to  any  time  after  the  date  of  the  order.  The  receiver 
was  not  allowed  to  charge  the  fund  with  the  excuse  of  clerks  whose 
services  were  unnecessary,  nor  with  the  ez|»ei)He  of  a  daily  newspaper, 
nor  for  fees  of  counsel  to  resist  applications  to  the  court  which  he  ought  not  to 
have  opposed.  On  the  other  hand,  his  individual  indebtedness  to  the  bank, 
which  existed  when  he  was  ap|iointed  receiver,  was,  he  being  insolvent, 
deducted  from  his  commissions.  He  was  charged  with  the  amount  of  revenue 
stamps  belonging  to  the  bank,  which  was  lost  through  his  neglect  in  no*  pre- 
senting them  for  redemption  within  the  time  limited  by  the  United  States 
statute,  and  with  the  moneys  of  the  hank  loaned  by  him  while  receiver,  on  in- 
adequate security,  and  lost.  He  wa^  allowed  for  moneys  collected  and  misap- 
propriated by  an  attorney  whom  he  employed  in  the  business  of  the  trust,  in 
which  it  wan  necessary  for  him  to  act  by  an  attoraey-at-law;  the  attorney 
employed  being  in  good  standing  and  there  being  no  evidence  of  any  negli- 
gence on  the  part  of  the  receiver. 


On  exceptions  to  master's  report  on  the  receiver's  account. 

Mr.  0.  Collins,  Mr.  W.  Brinkerhoff  and  Mr.  C.  H.  Voorhti, 
for  the  exceptions. 

Mr.  W.  P.  Douglass,  contra. 

The  Chancellor. 

The  receiver  was  appointee!  January  20th,  1875.  He  filed  no 
inventory.  The  nominal  assets  were  about  $300,000,  of  which 
$  1 66,000  consisted  of  discounted  commercial  paper,  unmatured; 
about  $86,000  of  such  paper  past  due,  and  about  $48,000  of 
mocks,  furniture,  ca>h  &c.  The  liabilities  were  ab  ut  $100,000 
due  depositors,  and  $36,000  due  other  bauks.  Pursuant  to  the 
order  of  this  court,  the  receiver  made  and  paid  three  dividends,  the 

Note. — As  to  the  liability  of  »n  executor  <&c.  for  losses  caused  by  agent** 
attorneys  &c  necessarily  and  judiciously  employed  by  him  in  executing  his 
trust,  Schonler's  Errs.  \  321 ;  Taylor's  Estate,  52  Oal.  477;  MarshaU  v.  A/bore,  * 
MatL  09;  JulUn  v.  Abbott,  73  Mo.  580;  Deberry  v.  /twy,  t  Jane*  Eq.  S70  / 
Tanner  v.  Bennett,  33  Oratt.  251 ;  (Mi*tcr  v.  Burritt*  14  Hun  tOl.—Rxp. 
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first  of  fifty  per  oent.,  the  second  of  twenty-five  per  oent  and  the 
third  of  ten  per  oent — in  all,  amounting  to  eighty-five  per  cent, 
of  the  indebtedness.  Two  of  these  were  paid  before  the  30th  of 
June,  1875.  He  had  then  received  of  the  assets  $149,599.45. 
The  entire  amount  of  his  collections  during  the  receivership  was 
$193,553.59.  The  third  dividend  was  paid  in  1876,  and  in 
April  of  the  following  year  the  receiver  made  an  application  for 
an  allowance  for  his  services.  An  order  was  made  awarding  him 
$6,000  a  year  from  the  date  of  his  appointment.  At  that  time 
$172,442.48  had  been  collected  of  the  total  collections,  which 
were,  as  before  stated,  $193,553.59,  and  $147,708.25  had  been 
paid  out  of  the  total  payments,  which  were  $150,368.49.  The 
three  dividends  had  been  paid  to  every  one  entitled,  except  one 
payment  on  account  of  the  first  dividend,  three  on  account  of  the 
second  and  five  on  account  of  the  third;  three  hundred  and 
forty-two  of  the  three  hundred  and  seventy-two  items  had  been 
collected,  and  eight  hundred  and  ninety-nine  out  of  the  nine 
hundred  and  eighty-five  entries  made  in  the  cash-book.  Though 
in  March,  1877,  a  few  days  before  the  order  for  allowance  wag 
marie,  the  receiver  made  a  report  that  a  further  dividend  of  fif- 
teen per  cent,  would  probably  be  made  within  the  ensuing  sixty 
days,  no  further  dividend  was  ever  declared.  The  collections 
after  March,  1877,  amounted  to  only  about  $25,000  and  the  pay- 
ments to  about  $3,000.  The  receiver  was  removed  January 
10th,  1881.  From  the  time  of  his  appointment  to  about  the  1st 
of  May,  1877,  about  two  years  and  four  months,  he  retained  the 
cashier  of  the  bank  in  his  employ  at  a  salary  of  $2,500  a  year 
for  the  first  few  months,  from  January  to  April,  1875 ;  $2,000 
a  year  for  the  next  six  months;  $1,800  a  year  for  the  next 
six  months,  and  for  the  rest  of  the  time  up  to  about  the  1st  of 
May,  1877,  at  $1,500  a  year.  He  also  kept  the  book-keeper  of 
the  bank  till  May  or  June,  1875,  and  the  assistant  book-keeper 
and  messenger  until  April  7th,  1875.  The  salaries  he  paid 
them  were,  to  the  former,  at  the  rate  of  $850,  and  to  the  lattei 
$600  a  year  up  to  February,  1875,  and  then  they  were  reduced 
one-quarter.  The  master  has  reported  that  there  was  no  need 
of  employing  a  clerk  at  the  expense  of  the  fund  after  June  30th, 
1875,  and  that,  at  all  events,  not  more  than  $500  should  have 
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b«*en  expended  oat  of  the  fund,  for  assistance,  during  the  rat 
of  the  receivership.  I  concur  in  the  views  of  the  master  on  the 
subject,  fur  the  reasons  he  has  given.  The  clerical  work  that 
remained  to  be  done  after  the  payment  of  the  second  dividend 
was  not  such  as  to  justify  the  receiver  in  subjecting  the  fond  to 
the  expense  of  a  salaried  clerk,  nor,  indeed,  was  it  such  as  to 
warrant  any  more  expenditure  than  was  necessary  to  obtain  occa- 
sional assistance,  and  the  expenditure  for  that  should  not  have 
exceed  3d  $500. 

The  receiver  makes  a  claim  of  $3,250  against  the  fund  for  his 
compensation  as  president  of  the  bank  from  July  1st,  1874,  to 
the  time  of  the  failure.  It  appears  that  he  was  employed  as  presi- 
dent in  July,  1874,  and  served  from  that  time  until  the  failure. 
There  was  never  any  agreement  or  understanding  as  to  his  com- 
pensation. The  institution  was  embarrassed  when  he  entered  on 
the  presidency,  and  he  was  employed  with  a  view  to  restoring  it  to 
a  healthy  condition.  He  says  he  found  it  in  a  had  state.  His 
efforts  to  restore  it  proved  unsuccessful.  The  question  is  whether 
lit-  should  be  paid  for  those  services.  It  appears  that  the  bank 
lost  during  his  administration,  through  an  irregular  loan  made 
by  him  to  one  A.  W.  Thompson  for  $2,000,  and  a  like  sum  by 
an  overdraft  by  C.  C.  Westervelr,  the  receiver's  brother-in-law. 
Under  the  circumstances,  the  claim  for  compensation  ought  not 
to  be  allowed. 

In  April,  1877,  the  counsel  of  the  receiver  obtained,  as  before 
stated,  an  order  of  this  court  that  the  receiver  be  allowed  for  hi? 
services  at  the  rate  of  $6,000  a  year  from  the  date  of  his  appoint- 
ment. The  receiver  insists  that  that  order  fixed  his  salary  down 
to  the  time  of  his  removal ;  that  it  established  his  right  to  $6,000 
a  year  for  his  services,  whatever  they  might  be,  much  or  little, 
so  long  as  the  receivership  should  continue.  It  is  plain  that  the 
order  will  bear  no  such  construction.  It  was,  as  its  language 
indicates,  intended  to  fix  the  compensation  to  which  the  receiver 
was  entitled  only  up  to  the  date  of  the  order.  When  the  appli- 
cation for  the  allowance  was  made,  the  receiver  had  paid  eighty- 
five  per  cent,  of  the  claims  of  creditors,  and  he  stated  that  it  was 
probable  that  he  would  pay  a  final  dividend  of  fifteen  per  cent, 
within  the  next  sixty  days.     After  March,  1877,  he  collected 


10  Stew.")  OCTOBER  TERM,  1883.  423 

Union  Bank  Case. 

only  alxmt  125,000  and  paid  out  only  about  $3,000.  Of  the 
$25,000,  $12,000  were  collected  on  a  claim  against  the  New 
Jersey  Midland  Railway  Company  and  its  endorser,  and  that 
money  was  collected  by  the  receiver's  attorney.  The  master 
recommends  that  the  compensation  of  the  receiver  be  at  the  rate 
fixed  by  the  order — $6,000  a  year  up  to  the  date  of  the  order, 
and  for  all  the  subsequent  term  the  sum  of  $3,500.  I  regard 
such  an  award  of  compensation  as  just. 

The  receiver  charges  the  fund  with  the  expense  of  a  daily 
newspaper  for  his  office.  The  master  reported  against  the 
allowance,  and  I  see  no  ground  on  which  it  could  be  made  in 
this  case. 

The  receiver  also  charges  the  fund  with  the  fees  of  counsel 
employed  by  him  to  resist  two  applications  to  this  court  made 
by  creditors;  one  for  an  order  requiring  him  to  furnish  a  state- 
ment of  the  assets — report  the  condition  of  the  estate  in  his 
hands — and  the  other  for  an  order  requiring  him  to  account  As 
to  the  first,  he  appears  to  have  been  represented  in  that  matter 
by  the  counsel  whom  he  employed  generally  in  the  business  of 
the  receivership,  and  the  charge  in  question  is  for  additional 
counsel.  It  is  quite  enough  to  say  that  there  is  no  ground  for 
allowing  that  charge.  As  to  the  other,  the  creditors  came  before 
this  court  asking  that  he  be  called  to  an  account,  and  their  appli- 
cation was  granted.  He  ought  not  to  have  resisted  it.  Nor 
ought  he  to  have  opposed  the  other. 

Among  the  assets  of  the  bank  which  came  into  the  receiver's 
hands  was  a  note  of  J.  E.  Gould,  of  Philadelphia,  for  $1,500, 
endorsed  by  James  M.  Barrows,  for  whom  the  bank  discounted 
it.  Gould  died  in  February,  1875,  leaving  an  estate  in  Phila- 
delphia, where  it  was  administered,  sufficient  for  the  payment  of 
his  debts.  Beyond  inquiring  of  Barrows,  who  was  Gould's 
father-in-law,  as  to  the  solvency  of  the  estate  of  the  latter,  the 
receiver  appears  to  have  done  nothing  whatever  towards  the  col- 
lection of  the  note  from  Gould's  estate,  and  Barrows  was  in- 
solvent. The  claim  has  therefore  been  lost.  The  receiver  has 
manifestly  been  so  derelict  in  his  duty  in  the  matter  as  to  be 
chargeable  with  the  claim. 
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He  objects  that  certain  indebtedness  of  his  to  the  bank  for 
joney  borrows  I  by  him  of  it  onght  not  to  be  charged  against 
lis  comjieasativHi  as  receiver,  and  claims  that  though  he  cannot 
pay  his  debc  to  the  bank,  he  ought  to  receive  his  compensation 
without  regard  to  that  favt.  When  he  was  appointed  it  was  not, 
it  is  liardly  necessary  to  rv  mark,  supposed  that  he  was  an  insolv- 
ent debtor  of  the  bank.  He  cannot  reasonably  expect  that  the 
court  will  pay  him,  a  trustee,  his  commisBioiis,  and  leave  unpaid 
his  debt  to  the  trust  estate. 

His  attorney  received  in  a  settlement  made  by  him  with  Cor- 
nelius A.  Wortendyke.  certain  notes,  one  of  which  he  applied, 
without  authority  fn»m  the  receiver,  to  his  own  use.  A  part  of 
the  amount  **f  it  was  due  him  on  account  of  his  professional  ser- 
vices to  the  receiver,  as  the  master  finds  on  making  up  the  ac- 
count between  them.  The  balance  be  charges  to  the  receiver. 
It  appears  that  the  receiver  knew  nothing  about  the  settlement, 
nor  that  i;  had  been  made,  until  after  the  death  of  the  attorney. 
The  master  ha*  reported  that  the  receiver  should  be  held  liable 
t«>r  the  loss.  I  do  not  think  so  The  claim  was  placed  fay  the 
receiver  in  the  hands  of  his  attorney  for  collection.  It  was 
necessary  tor  him  to  employ  an  attorney  in  the  matter,  and 
when  his  attorney  received  the  notes  he  was  acting  for  the  re- 
ceiver and  in  the  line  of  his  duty  in  thus  collecting  the  claim,  or 
rather,  the  balance  remaining  due  on  a  claim  the  rest  of  which 
he  had  collected.  He  took  the  notes,  which  were  at  four,  five 
and  >i*  month?  respectively,  September  15th,  1879,  and  died  in 
January  tallowing.  The  note  in  question,  which  was  the  note 
at  tour  mouths,  was  discounted  for  him  by  a  bank  in  Jersey 
City.  It  was  not  paid  a:  maturity,  but  was  paid  afterwards. 
There  is  nothing  in  cne  case  to  show  any  want  of  good  faith  or 
of  diligence  on  the  part  ot  the  receiver  in  the  matter.  He  very 
properly  entrusted  the  collection  of  the  claim  to  an  attorney,  and 
the  one  whom  he  selected  was  in  good  standing.  The  attorney, 
acting  fairly  and  for  the  benefit  of  the  trust,  made  a  settlement, 
in  which  he  took  the  three  notes.  He  passed  one  of  them  away; 
the  others,  after  his  death,  were  delivered  over  to  the  receiver. 
To  part  of  the  proceed*  of  the  note  which  he  got  discounted  he 
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was  entitled.  The  rest  of  that  money  he  ought  to  have  paid  to 
the  receiver.  He  may  have  intended  to  claim  more  for  his  ser- 
vices up  to  that  time  than  the  master  has  allowed;  and  may 
have  supposed  that  the  whole  of  the  amount  of  the  note  was 
justly  due  him ;  or  he  may  have  deferred  a  settlement  with  the 
receiver  in  view  of  the  fact  that  he  would  probably  do  other 
professional  business  for  him  for  which  he  would  be  entitled  to 
compensation  from  him.  The  receiver  should  not  bear  the  loss. 
The  exception  on  this  point  will  be  allowed. 

The  receiver  did  not  present  for  redemption  the  revenue 
stamps  on  stamped  checks  which  the  bank  owned  at  the  time  of 
its  failure.  He  says  he  thought  they  could  be  redeemed  at  any 
time.  In  this  he  was  mistaken*  The  act  of  congress  of  March 
1st,  1879,  provides  that  claims  for  redemption  of  revenue  stamps 
may  be  allowed,  if  presented  within  three  years  from  the  pur- 
chase thereof  from  the  government  or  a  government  agent  for 
the  sale  of  stamps,  but  not  otherwise.  Rev.  Slat  U.  S.  §  84&6 ; 
Rich.  Sup.  447.  When  the  receiver  was  removed  the  opportu- 
nity for  redemption  had  been  lost  through  his  neglect,  and  he  is 
responsible  for  the  loss.  On  his  paying  the  balance  against  him 
on  his  account,  he  will  be  entitled  to  the  stamps,  so  that  if  here- 
after there  be  any  provision  made  for  redeeming  them  he  may 
have  the  benefit  of  it. 

The  charges  made  against  the  receiver  for  funds  of  the  estate 
lent  by  him  since  his  appointment,  and  lost,  are  all  proper.  It 
was  a  dereliction  of  duty  on  his  part  to  lend  the  funds  of  the 
estate  without  sufficient  security,  and  in  the  cases  under  consid- 
eration he  appears  to  have  lent  them  to  persons  who  he  knew 
were  without  pecuniary  responsibility,  and  merely  for  their 
accommodation. 

I  find  no  ground  for  the  exception  made  to  the  charge  against 
the  receiver  for  money  collected  by  him  on  the  Wortendyke 
claim  (or  New  Jersey  Midland  railway  claim),  beyond  that  for 
which  he  has  accounted,  except,  of  course,  as  to  the  money  re- 
ceived by  the  attorney  on  the  note  above  mentioned. 

The  exceptions  will  all  be  overruled  except  that  which  is  made 
to  the  charge  of  the  money  received  by  the  attorney  on  the  note 
and  not  accounted  for. 
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JOHX  F.  Bodot 
Jqvathas  H.  Morgan  et  ux.  et  ml. 

A  fiuher  and  ten,  while  in  complainant's  emptor,  appropriated  to  their  ova 
nse  a  large  number  of  store  ordW*  and  good*.  Upon  detection,  and  under  wast 
the  defendants  claim  was  duress,  the  lather  gare  oomplainant  a  mortgage  on 
hie  lands  for  the  amount  so  abstracted. — Hdd,  that  there  was  no  proof  of  coer- 
cion ;  that  threats  of  a  lawful  arrest  do  not  constitute  duress,  and  that  the  met 
of  the  father  continuing  to  vork  for  complainants,  at  intervals,  for  nearly  ive 
▼ears  after  the  mortgage  had  been  giTen.  and  that  he  made  no  objection  to  its 
validity  until  after  the  foreclosure  had  been  instituted,  were  significant  indica- 
tions that  the  giving  of  the  mortgage  was  Toluntarj. 


Bill  to  foreclose.     On  final  hearing  on  pleadings  and  proofr. 

Mr.  J.  8.  Jasup  and  Mr.  &  H.  Grey,  for  complainant. 

Mr.  P.  S.  Scovel,  for  defendant  Jonathan  H.  Morgan. 

The  Chancellor. 

This  suit  is  brought   to  foreclose  a  mortgage  for  $5,000  a 
interest,  oo  land   iu  Camden  county.     The  mortgage  was  gr 
iu  September,  1869,  by  Jonathau  H.  Morgan  and  his  wife  to 
u;nant,  who  look  it  in  trust  for  hi*  busiuess  firm  ol  Bo< 
"^■liianistown,  in   i hat  county,  as  securit 
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issued  orders  to  a  large  amount  were  kept  iu  the  store  for  issue. 
Morgan  was  clerk  for  the  firm  and  in  charge  of  the  store  from 
1866  to  the  time  when  the  mortgage  was  given.     His  son  Frank 
was  also  in  the  employ  of  the  firm  in  the  store  as  an  assistant  to 
iiis  father  for  about  ten  months,  up  to  about  the  month  of  March, 
1869.     The  unissued  orders  wore  in  their  charge,  and  they  both 
iiad  access  to  them.     In  August  of  the  last- mentioned  year  Frank 
was  convicted  iu  the  court  of  special  quarter  sessions  of  Camden 
county  of  grand  larceny  for  taking  and  appropriating  to  his  own 
use  some  of  these  orders.     He  admitted  having  taken  them  to  the 
amount  of  $450,  but  the  firm  insisted  that  the  amount  was  about 
S600  ($592),  for  which  last- mentioned  sum  his  father  then  gave 
I  lis  note  to  them,  which  was  charged  to  him  on   their  books. 
TThey  owed  him  at  that  time  about  $800.     Subsequently,  and 
^bout  the  beginning  of  September  following,  the  firm  became 
satisfied  that  their  loss  by  such  fraudulent  misuse  of  their  orders 
zrm  the  part  of  the  son  was  $1,500  more,  and  that  there  was  due 
to  them  from  the  father  $3,500,  at  least,  for  like  fraudulent  use  of 
fche  orders  on  his  own  account,  and  for  their  goods  fraudulently  ap- 
plied by  him  to  his  own  use.     The  matter  was  taken  in  hand  by 
t^wo  of  the  members  of  ihe  firm,  Messrs.  Bodine  and  Walter  R. 
Thomas.     The  greater  part  of  the  investigation  was  made  by  the 
latter.     They  had  an  interview  with  the  father,  which  resulted 
in  his  agreeing  to  give  a  mortgage  to  secure  to  the  firm  $5,000 
Mot  those  fraudulent  appropriations,  payable  in  three  years,  with 
interest.    The  mortgage  in  suit  was  thereupon  given.     It  was 
elated  t..e  1st  of  September,  1869,  was  acknowledged  on  the  2 2d  of 
that  month,  and  recorded  on  the  25th.     Nothing  has  ever  been 
(mid  upon  it.     The  defendant  Jonathau  H.  Morgan  has  answered. 
Jlis  wife  has  not.     By  his  answer  he  alleges  that  the  bond  and 
mortgage  were  obtained  from  him   without  any  consideration 
whatever,  and  by  fraud ;  the  fraud  alleged  being  threats  on  thf 
part  of  the  complainant  and  his  copartner,  Walter  R.  Thomas,  t< 
arrest  Morgan  and  his  son  Frank,  and  proceed  against  them  by 

Note.— See  Smilli*  v.  Titv*,  6  Stew.  Eq.  61,  note;  St.  Low  R.  /?.  t.  Thonrn* 
56  IU.  4$4;  Abbott  v.  Fisher,  124  Mom.  4U.— Rep. 
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criminal  proceedings  for  the  alleged  misappropriations,  unlesB  the 
former  would  secure  to  the  firm  the  pay  met)  t  of  $5,000. 

It  would,  perhaps,  be  quite  enough  to  say  that  the  weight  of 
the  evidence  is  against  Morgan.  He,  indeed,  swears  that 
Messrs.  Budine  and  Thomas  said  that  if  he  did  not  make  satis- 
faction for  their  claim  by  security  they  would  proceed  against 
him  according  to  law  and  arrest  him,  and  (in  answer  to  a  leading 
question  by  his  own  counsel)  he  further  says  that  it  was  through 
fear  of  the  threats  they  had  made  against  him,  of  haying  him 
arrested,  that  he  consented  to  give  the  bond  and  mortgage ;  but 
both  Mr.  Bodine  and  Mr.  Thomas  expressly  and  explicitly  swear 
that  no  threats  whatever  were  made.  Morgan  also  says  that  the 
commissioner  (now  dead)  who  took  his  acknowledgment  to  the 
mortgage,  said  when  he  took  the  acknowledgment,  in  reply  to  his 
remark  that  it  was  ail  wrong  but  that  he  did  not  know  that  be 
could  help  himself  or  do  any  better,  that  Mr.  Bodine  said  that 
if  he  did  not  sign  the  mortgage  he  would  put  the  law  in  force 
and  have  him  arreted ;  but  Mr.  Bodine,  on  the  other  hand, 
swears  he  was  present  when  Morgan's  acknowledgment  was 
taken  and  that  he  neither  made  nor  heard  the  commissioner 
make  any  threat  to  induce  Morgan  to  sign;  and  he  also  says 
that  he  never  authorized  the  commissioner  to  use  any  threats  or  - 
do  any  act  to  compel  the  execution  of  the  paper,  and  further,  that-fr^flK^hal 
on  the  coutrary  he  told  him  to  be  extremely  careful  and  not  useaie&pas 
any  word  or  do  anything  that  could  be  construed  into  coercion.* «Dv<=»ioi 
Mr.  Bodine  also  says  that  after  Mogan  signed  the  mortgage  th»rf:fr  t\ 
latter  told  the  commissioner  to  wait  there  (at  their  store)  until  h^cf  fl 1 
Jiould  have  gone  down  and  talked  with  his  wife;  that  Morgans js^^'g 
then  went  home,  and  the  commissioner  and  Mr.  Bodine  waitec»»:*  lail 
until  he  returned,  and  when  he  returned  he  told  the  comniis  «I**=ani 
sioner  that  his  wife  was  too  much  excited  to  sign  at  that  time9*a3  i" 
and  hf  would  let  him  know  when  she  could  sign.  But  furtherm^^rf  ^ 
the  threat  to  arrest  him  for  his  unlawful  appropria  ion  of  theii^*"*-n< 
orders  and  goods  to  his  own  use  unless  he  should  indemnify  m  CMQii 
them,  constituted,  if  it  was  made,  uo  duress,  and  if  the  mortgag^-*^^^ 
had  !>een  given  under  the  pressure  of  such  a  threat  it  would  n^*:m  Hoi 
have  affected  its  validity. 
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But  Mo  gan  says  there  never  was  any  consideration  for  the 
mortgage,  and  that  there  is  not  and  never  was  anything  due 
U|K)ii  it.  The  proof,  however,  is  to  the  contrary.  He  says  that 
in  the  interview  between  him  and  Bodine  and  Thomas  (there  wae 
no  one  else  presen  ),  heat  all  times  denied  that  he  had  taken  any  of 
the  orders  or  goods  of  the  firm  for  his  own  use.  On  the  other 
hand,  both  Bodine  and  Thomas  swear  that  he  confessed  that  he 
had  done  so.  Mr.  Bodiue  says  that  Morgan  acknowledged  on 
that  occasion  that  he  had  used  the  firm's  goods  and  orders  with- 
out charging  himself  with  them,  and  that  he  had  used  them  with 
Jesse  Stiles,  and  in  building  the  house  on  the  farm  (the  mort- 
gaged premises)  and  in  other  improvements  on  and  about  that 
property.  Mr.  Thomas  says  that  he  cannot  recall  the  language 
used,  but  it  left  the  impression  on  his  mind  of  a  substantial  admis- 
sion of  the  truth  of  the  charge  or  charges.  Nor  does  there  appear 
to  have  been  any  haste  either  in  coming  to  a  conclusion  as  to  the 
amount  of  the  loss  of  the  firm  by  the  imputed  fraud,  or  in  ob- 
taining the  security  now  in  dispute.  The  interview,  before  refer- 
red to,  occupied  from  two  to  three  hours.  Both  Bodine  and 
Thomas,  particularly  the  latter,  had  previously  made  an  investi- 
gation iulo  the  matter,  and  each  made  a  calculation  there.  They 
differed — Thomas's  estimate  being  higher  than  Bodine's.  The 
items  were  mentioned  and  discussed.  At  the  very  considerable 
distance  of  time  (about  thirteen  years)  which  intervened  between 
that  time  and  the  time  whon  he  was  examined  as  a  witness  in  *hi& 
cause,  Mr.  Bodine  is  able  to  give  the  items  in  a  general  way.  He 
says  he  thinks  they  counted  something  like  $1,500  for  Frank,  and 
the  balance,  $3,500,  for  his  father ;  that  the  way  they  arrived  at 
that  balance  was  this :  they  knew  what  the  house  (on  the  farm)  cost 
— from  $900  to  $1,000,  he  cannot  say  which  of  these  sums,  posi- 
tively ;  that  they  reckoned  $600  for  Jesse  Stilea's  work,  and  $400 
for  Jacob  Davids  work;  that  other  work  in  small  amounts,  which 
they  could  specify  at  that  time,  ran  up  to  between  $1,700  and 
$1,800,  and  that  these  sums,  altogether,  exceeded  $5,000,  but 
they  threw  off  the  excess  above  $5,000.  He  adds  that  they 
found  there  had  lieen  no  charge  on  the  books  that  indicated  that 
Morgan  had  paid  Jesse  Stiles,  and  Morgan  then  acknowledged 
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the  correctness  of  that  charge.  In  a  former  |mrt  of  his  examina- 
tion he  says  the  charge  in  gross  was  a  fraction  over  $5,000 ;  that 
they  specified  so  much  for  the  house,  so  much  for  Jesse  Stiles,  so 
much  for  Jacob  Davis,  and  so  much  for  the  other  improvements 
on  the  farm,  and  he  believes  there  were  $1,500  for  orders  that 
Frank  had  taken  and  sold  to  one  Webb  over  and  above  the 
$592,  and  that  when  he  showed  this  to  Morgan,  the  latter  said: 

M  Well,  that  is  a  good  deal  more  than  I  thought  it  would  be.    I  think  you 
have  got  it  a  little  high,  bat  still  I  cannot  recollect  the  particulars  of  it." 

He  further  says  there  was  a  settlement  arrived  at,  at  that  time 
in  that  room,  between  the  firm  and  Morgan,  and  that  the  latter 
said,  "  You  know  I  have  no  money  to  pay  with,19  and  he,  the 
witness,  said  he,  Morgan,  could  give  a  mortgage  for  the  amount 
and  they  would  make  it  even  $5,000,  to  which  Morgan  agreed, 
and  furnished  to  Mr.  Bodine,  who  drew  the  bond  and  mortgage, 
his  deeds,  in  order  that  he  might  be  enabled  to  describe  the 
property  in  the  mortgage.  Mr.  Bodine  also  says  that  at  the  time 
when  the  arrangement  was  made  for  Morgan  to  give  the  mort- 
gage, the  whole  matter  was  explained  to  him — where  they  alleged 
those  moneys  had  gone,  and  the  amount  of  each  item  given  to 
him  as  Mr.  Bodine  had  stated  it  in  his  memorandum,  and  that 
it  was  after  this  explanation  and  statement  that  Morgan  agreed 
to  give  the  mortgage,  and  that  the  agreement  was  entirely  volun- 
tary. Mr.  Thomas  says  that  their  investigation  resulted  in  an 
nterview  with  Morgan ;  that  the  items  were,  in  that  interview, 
definitely  stated  on  paper;  that  they  made  the  investigation  to 
find  out,  as  nearly  as  they  could,  the  amount  of  the  a  liege*  I  pecu- 
lations; that  the  investigation  had  been  pursued  somewhat  inde- 
pendently by  Mr.  Bodine  and  himself,  and  the  exhibit  showed  a 
substantial  agreement  of  those  items  that  they  had  both  gone 
o  er.  which  amounted  in  the  gross  to  $5,000;  that  the  amounts 
were  called  off,  but  he  is  not  certain  that  the  memoranda  were 
shown  to  Morgan,  but  he  says  the  items  were  severally  named, 
ami  also  the  sum  total;  that,  as  before  stated,  he  understood 
Morgan  substantially  to  admit  the  truth  of  the  charges  then 
made,  and  he  says  that  an  understanding  was  come  to  and  ao 
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agreement  made  that  he  should  make  a  mortgage  to  cover  the 
amount.  Soon  after  the  mortgage  was  given,  Mr.  Bodine  paid 
t<>  his  copartners,  by  allowing  the  amounts  on  his  demands  against 
them,  the  value  of  their  respective  interests  therein ;  to  Sharpies? 
$1,215.29;  to  each  of  the  Thorn  ises  $1,258.1&,  and  to  Williart 
H.  Bodine  $173.60.  The  last  named  was  not  a  member  of  the 
firm  when  the  mortgage  wus  given,  but  had  been  previously. 
The  complainant's  interest  was  $1,094.73.  In  July,  1873,  the 
complainant  entered  up  a  judgment  pursuant  to  the  warrant  of 
attorney  in  the  bond,  against  Morgan,  for  the  money  then  due  on 
the  bond.  Morgan  continued  in  the  employ  of  the  firm  after 
the  mortgage  was  given  for  a  month  or  six  weeks,  he  says.  He 
also  says  they  did  not  discharge  him,  but  he  left  them  because 
he  did  not  want  to  stay  there  after  they  had  accused  him  of 
stealing.  He  admits  that  afterwards  he  did  work  for  them, 
such  as  mason  work  and  repairing,  and  their  books  show  that  he 
continued  to  deal  with  them  up  to  May,  1874,  nearly  five  years 
after  the  mortgage  was  given.  And  here  it  will  not  be  out  of 
place  to  remark  that  he  swears  that  they  still  owe  him  $200,  the 
balance  which  remained  to  his  credit  after  charging  him  with  the 
before-menti>ned  note.  But  the  proof  is  that  that  balance  was 
afterwards  paid  to  him  in  their  mutual  dealings,  and  that  in  July, 
1872,  there  was  a  balance  against  him,  and  in  April,  1873,  another 
of  $97.78,  for  which  the  firm,  which  then  consisted  of  John 
F.  Bodine,  Charles  E.  Thomas,  and  Arthur  F.  Wrotnoski,  ob- 
tained judgment  against  him,  and  collected  it  with  the  exception 
of  a  small  amount  which  they  disregarded.  I  do  not  think  it 
necessary  to  refer  any  further  to  the  testimony.  Much  of  it  is 
entirely  incompetent,  being  mere  hearsay  and  proof  of  Morgan's 
reputation  for  honesty.  The  important  consideration  is  that  no 
fraud  is  established.  The  mortgage  resulted  from  a  voluntary 
agreement  on  the  part  of  Morgan  with  the  firm  to  secure  them 
$5,000  for  the  losses  which  he  admitted  they  had  sustained  by 
the  fraud  of  himself  and  his  son  while  in  their  employment.  He 
took  no  steps  to  set  it  aside,  and  never  even  protested  against  it, 
though  it  had  stood  against  his  property  for  about  four  years, 
and  consequently  had  been  due  for  a  year  when  this  suit  wap 
brought.     The  complainant  is  entitled  to  a  decree. 
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Jacob  F.  Huber  et  ah,  executors, 

v. 

Cornelia  Mohn  et  al. 

A  testa!or  gave  the  use  of  all  of  his  property  to  his  wife  for  life,  and  to  hit 
son,  after  her  decease,  his  homestead  and  twelve  acres  of  land,  "  together  with 
the  whole  stock  of  farming  utensils,  horses  and  all  other  animals,  wagons, 
harness,  with  all  the  appurtenances  belonging  to  said  farm  and  homestead," 
and  also  all  the  furniture  Ac.  in  the  said  homestead  as  the  same  should  be  at 
his  "said  wife's  decease."  Testator  died  in  1882,  his  wife  before  him  in  1873.— 
Held,  that  the  homestead  and  twelve  acres  of  land  vested  in  the  son  at  the 
testator's  death ;  also  the  furniture  6c.,  as  it  was  then ;  also  certain  hot-bed 
•ashes  which  were  considered  by  the  testator  appurtenances ;  but  not  the  hay, 
loose  bedding  for  animals  and  manure  not  spread  on  the  ground. 


Bill  for  construction  of  will.     On  final  hearing. 
Jfr.  A.  J.  8mith9  for  complainants. 

The  Chancellor. 

The  bill  is  filed  by  the  executors  of  Frederick  Huber,  de- 
ceased,  for  a  construction  of  his  will,  and  for  directions.  The 
testator,  by  his  will  dated  May  18th,  1871,  gave  to  his  wife  all 
his  real  and  personal  estate,  to  be  used  and  enjoyed  by  her  during 
the  term  of  her  natural  life,  and  gave  to  his  son,  Jacob  Fred- 
erick, from  and  immediately  after  her  decease,  his*  homestead 
with  twelve  acres  of  laud,  to  be  set  off  from  his  other  land. 
"  together  with  the  whole  stock  of  farming  utensils,  horses,  ami 
all  other  animals,  wagons,  harness,  with  all  the  appurtenances 
belonging  to  the  said  farm  and  homestead ;  and  also  all  the  fur- 
niture of  the  parlor  and  that  of  one  tad-room,  iucluding  beds? 
ami  bedding  in  the  said  homestead,  as  the  same"  should  be  at 
his  "said  wife's  decease."  At  the  date  of  the  will  and  at  hi* 
death  his  real  property  consisted  of  his  "  homestead  "  and  about 
fifty-four  acres  of  land.  By  the  term  "  homestead**  in  the  will  he 
appears  to  have  meant  his  dwelling-house,  and  the  twelve  acre 
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given  to  his  son  with  it  was  land  around  it.  He  died  on  August 
5th,  1882.  His  wife  predeceased  him  by  about  nine  years.  She 
died  in  August,  1873. 

The  questions  presented  are,  Whether  the  gift  of  the  whole 
stock  of  farming  utensils  Ac.  is  void  by  reason  of  the  death  of 
the  testator's  wife  in  his  lifetime,  and  if  not,  whether  Jacob  is 
entitled  under  it  to  all  the  articles  within  the  description  which 
were  on  the  farm  at  the  testator's  death,  or  to  those  only  which 
-were  there  when  the  testator's  wife  died ;  and  whether,  if  he  be 
entitled  to  anything  under  the  gift,  the  fowls  on  the  farm,  the 
lot-bed  sashes,  hay,  loose  bedding  for  animals  and  manure  on 
the  property,  pass  to  him  thereunder. 

The  property  in  the  homestead  and  twelve  acres  of  land,  and 
the  farming  utensils  Ac.,  vested  in  Jacob  at  the  death  of  the 
testator.  The  will,  by  its  terms,  gave  it  to  him,  subject  to  the  life 
estate  of  the  testator's  wife  therein,  but  by  her  death  in  the  life- 
time of  the  testator  the  gift  to  her  lapsed,  and  Jacob,  at  the  tes- 
tator's death,  at  once  became  the  owner  of  the  property.  The 
qualifying  words  "  as  the  same  shall  be  at  my  said  wife's  de- 
cease," if  they  were  held  to  apply  to  the  gift  of  the  farming 
utensils  Ac.  (they  do  not),  would  make  no  difference.  The  tes- 
tator by  those  words  referred  to  the  termination  of  his  wife's 
interest  under  the  will,  the  end  of  her  life  estate.  But  she  did 
not  survive  him,  and  therefore  had  no  estate  or  interest  in  the 
property  under  the  will.  Those  words  refer  only  to  the  furni- 
ture in  connection  with  which  they  are  used.  Jacob  is  entitled 
to  the  articles  which  answered  the  description  of  the  gift  at  the 
death  of  the  testator. 

The  hot-bed  sashes  are,  according  to  the  testator's  meaning, 
appurtenances  of  the  farm.  The  hay,  loose  bedding  for  animals, 
and  manure  (not  spread  on  the  group'1)  do  not  pass  by  the  gift 
under  consideration.  The  fowls  do.  The  gift,  by  its  ternu,  in- 
cludes all  animals  on  the  farm. 

28 


434  CASES  IN  CHANCERY.  [37  Eq. 

Field  t.  Inhabitants  of  Wert  Orange. 


James  W.  Field 

v. 

The  Inhabitants  of  the  Township  of  West  Orange  Ac 

A  township  charter  declared  that  taxes  should  be  a  lien  on  the  lands  as- 
sessed for  three  years  from  the  20th  of  May  of  the  year  in  which  the  assess- 
ment was  made!  On  June  8th,  1882,  the  township  officials  sold  complainant1! 
lands  for  taxes  of  the  year  1879. — Held,  on  demurrer  to  a  bill  to  quiet  title 
that  complainant  was  entitled  to  relief  in  equity  on  the  ground  that  the  tax 
sale  was  ultra  vires, 

Bill  to  quiet  title.    On  general  demurrer. 

Ifr.  /.  W.  Taylor,  for  demurrants. 

Mr.  /.  W.  JFleld,  in  pro.  pers. 

The  Chancellor. 

The  bill,  which  is  filed  under  the  act  to  quiet  titles,  states  that 
on  the  8th  of  June,  1882,  the  collector  of  taxes  of  the  township 
of  West  Orange  sold  the  land  of  the  complainant  to  the  township 
for  the  taxes  of  the  year  1879,  and  it  prays  that  the  complain- 
ant's title  to  the  land  may  be  established  and  the  tax  title  de- 
clared null  and  void.  The  ground  on  which  the  title  under  the 
tax  sale  is  thus  assailed,  is  that,  by  the  charter  of  the  township 
(P.  L.  of  1871  p.  S67)y  taxes  are  declared  to  be  a  lien  upon  the 
lands  and  real  estate  on  which  they  are  assessed  for  the  space  of 
three  years  from  the  20th  of  May  of  the  year  in  which  the  as- 
sessment was  made,  and  therefore  when  the  sale  was  made  the 
lien  had  expired.  The  defendants,  under  their  demurrer,  insist 
that  the  complainant  has  a  remedy  at  law,  and  that  the  jurisdic- 
tion of  this  court  to  relieve  land  from  such  titles  as  that  in  ques- 
tion is  confined  to  cases  where  the  proceedings  have  been  taken 
under  an  unconstitutional  law.  But  such  is  not  the  enunciatiou 
of  the  law  on  the  subject  in  Jersey  City  v.  Lembcck,  4  Stew.  Eq. 
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866,  where  the  question  of  jurisdiction  was  considered.  There 
the  jurisdiction  was  upheld  in  cases  where  a  sale  has  been 
made  ultra  vires,  and  it  matters  not  whether  it  has  been  made 
under  an  unconstitutional  law,  or  without  a  basis  of  lawful  au- 
thority in  any  other  respect.  In  either  case  the  proceedings  are 
ultra  vires,  and  therefore  a  nullity.  In  the  case  just  referred  to, 
a  distinction  is  suggested  between  the  assumption  of  jurisdiction 
in  proceediugs  under  an  unconstitutional  law  before  sale  and 
afterwards.  If,  as  contended  by  the  complainant,  the  sale  in  this 
case  was  made  after  the  lien  for  the  tax  expired,  the  sale  is  as 
complete  a  nullity  as  it  would  have  been  had  the  law  under 
which  it  was  made  been  unconstitutional.  The  sale  of  the  land  for 
the  tax  in  such  case  was  ultra  vires.  It  has  been  held  that  a  sale 
under  such  circumstances  would  be  without  warrant  of  law. 
Johnson  v.  Van  Horn,  16  Vr.  136.  This  case  is  within  the 
principles  of  the  decision  in  Jersey  City  v.  Lembeck,  but  the 
case  of  Jewell  v.  West  Orange,  9  Stew.  Eq.  403,  cited  in  the  brief 
of  demurrant's  counsel,  was  not.  This  is  a  bill  to  quiet  title. 
That  was  a  suit  for  strict  foreclosure.  The  demurrer  will  be 
overruled 


Henrietta  E.  Watkinb 

t;. 

Henry  C.  Milligan  et  al. 


1.  A  married  woman  gave  a  bond  and  mortgage  on  her  own  lands,  which  wat 
to  be  need  in  paying  a  debt  of  her  husband. — Held,  that  she  could  not  compel 
its  cancellation  after  it  had  been  so  used,  by  assigning  ii  to  the  creditor, 
although  another  way  of  using  it  to  effect  the  purpose  was  contemplated  and 
suggested  by  the  parties  when  it  was  executed. 

2.  Relief  at  the  hearing  can  only  be  granted  on  grounds  set  forth  in  the  bill 
or  within  the  issue  made  by  the  pleadings. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
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Waikn»  *  Miffign. 


Mr.  JEL  &  Qndeg,  for  complainant. 

Mr.  W.  R  Potter,  {or  Goald  and  Eberhardt. 

The  Chancellor. 

The  complainant  filed  her  original  bill  November  29th,  188C^*0, 
against  the  defendant  Henry  C.  Milligan,  alone,  stating  that  i:  S.  in 
September  preceding,  he,  reprinting  to  tier  that  he  was  aboicvout 
to  raise  by  loan  on  his  note  $1,000,  to  be  used  in  business  tran«-M=Mi&- 
actions  in  the  city  of  New  York,  in  which  her  husliand  (no**  «^.ow 
dead)  and  he  were  interested,  requested  her  to  execute  and  deliv^^wer 
to  hira  her  bond  for  $1,000,  and  her  mortgage  of  certain  land  o*z^  of 
hers  at  South  Orange,  in  Essex  county,  to  secure  the  payment  o*z*  of 
it,  to  be  used  as  collateral  security  for  the  payment  of  his  not-*<zw)te, 
and  that  she  and  ber  husband  executed  and  gave  him  the  boEX^^z^ond 
and  mortgage  accordingly ;  that  she  gave  them  to  him  for  tk^ff-Jtbai 
purpose  only,  and  upon  the  express  agreement  and  promise,  »  «  on 
his  part,  that  if  he  should  not  succeed  in  raising  the  money  <»  *v  oe 
the  note  they  should  be  immediately  returned  to  her  and  c*M*~  "X»d- 
celed;  that  she  received  no  consideration  for  them;  that  he  dP*  sdid 
not  use  them  for  the  purpose  for  which  they  were  given,  and  tlr  M  ~*  that 
he  refused  to  return  them  to  her.  The  bill  prayed  an  iujunctii-^^tioo 
restraining  him  from  disposing  of  the  bond  and  mortgage,  a^r  and 
for  a  decree  requiring  him  to  deliver  them  up  to  her  for  canco* *-ncel- 
lation.  By  his  answer,  Milligan  denied  that  the  bond  a#ar  and 
mortgage  were  given  for  the  |)ur|>ose  stated  in  the  bill,  and  tF-*  tliat 
he   made    the   representations   stated    by  the   complainant,  ¥  but 

alleged  that  the  bond  and  mortgage  were  given  to  enable  hiur^-*ui  to 
meet  an  indebtedness  of  $1,000,  for  machinery  furnished  to  ^  *'ie 

Milligan    Metal  Seam  Company  (a  corporation   in  which  Id        Mr. 
Watkins  was  interested)  by  the  Ferracute  Machine  Company  K  — w,  of 
Bridgeton,  in  this  state,  which  indebtedness  was  then  about*'-**  to 
mature,  and  that  they  were,  on  the  17th  of  September,  1880C — 4  m 
good  faith  assigned  to  the  last-mentioned  company,  accord  in  ^^*gty, 
in  settlement  of  that  claim.     He  Anther  said  that  Mr.  Watf"  -£//w 
was  one  of  the  incorporators  of  the  Milligan  Metal  Seam  L— **o- 
pany,  and  took  stock  in  it  to  the  amount  of  $66,000  at  ah»    per 


i 
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valuation,  for  or  on  account  of  which  he  agreed  to  pay  $8,000  in 
cash,  in  installments,  one  of  which,  of  $2,000,  was  payable  on 
the  18th  of  October,  1880;  that  in  view  of  Mr.  Watkins's  antici- 
pated inability  to  pay  that  money  when  it  should  become  due, 
the  bond  and  mortgage  in  question  were  given,  and  in  considera- 
tion thereof  stock  of  the  company  to  the  amount,  at  par  value, 
of  $10,200  was,  on  the  12th  of  November,  1880,  issued  to  the 
complainant,  by  whom  it  is  still  held.  After  the  filing  of  that 
answer  the  complainant  filed  her  supplemental  bill,  stating  the 
assignment  of  the  bond  and  mortgage  to  the  Ferracute  Machine 
Company,  and  a  subsequent  assignment  of  them  by  that  com- 
pany to  the  defendants  Gould  and  Eberhardt,  but  charged  that 
all  those  assignees  took  the  bond  and  mortgage,  subject  to  the 
equities  existing,  as  the  complainant  alleges,  between  her  and 
Milligan,  when  they  were  given  in  relation  thereto,  and  claimed 
the  same  relief  against  Gould  and  Eberhardt  as  she  had  prayed 
in  the  original  bill  against  Milligan.  Gould  and  Eberhardt,  by 
their  answer,  allege  that  the  assignment  to  the  Ferracute  Machine 
Company  and  the  assignment  to  them  were  both  bona  fide,  and 
without  notice  of  the  claim  now  set  up  by  the  complainant;  that 
the  consideration  of  the  assignment  to  the  company  was  the 
indebtedness  of  the  Milligan  Metal  Seam  Company  to  that  com- 
pany, and  the  consideration  of  the  assignment  to  them,  the  sum 
of  $1,000  due  to  them  from  that  company  for  goods  and  materials 
previously  furnished  to  it  by  them. 

The  right  of  the  complainant  to  the  equity  she  claims  depends 
wholly  on  the  proof  as  to  the  allegations  of  the  bill  on  which 
they  are  based ;  for  they  are  denied  by  the  answers.  Those  al- 
legations are  that  the  bond  and  mortgage  were  given  entirely  for 
the  accommodation  of  Milligan,  and  to  be  used  by  him  only  in  a 
certain  way  (as  collateral  security  for  his  note),  and  if  not  so  used 
were  to  be  returned  to  be  canceled.  To  entitle  her  to  a  decree 
she  must  establish  the  truth  of  these  statements.  The  proof  does 
not  sustain  them.  It  appears  that  in  August,  1880,  a  company 
called  the  Milligan  Metal  Seam  Company  was  organized  (under 
the  laws  of  New  York),  in  which  Mr.  Watkins  was  largely  in- 
terested.   He  and  Mr.  Milligan  appear  to  have  taken  the  whole 
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of  the  stock,  the  full  amount  of  which  was  $150,000,  of  which 
the  former  took  $60,000  and  the  latter  the  rest,  $90,000.  Mr. 
Watkius  agreed  to  pay  to  the  company,  on  account  of  the  stock 
taken  by  him,  $8,000  in  installments,  the  first  (of  $2,000)  to  come 
due  in  two  months  from  the  date  of  the  organization,  which  took 
place  August  18th,  1880.  The  installment  therefore  fell  due  on 
the  18th  of  October  following.  The  company,  by  resolution 
passed  on  the  day  of  the  organization,  undertook  to  pay  to  the 
Ferracute  Machine  Company  $1,000  for  manufacturing  a  certain 
machine,  which  was  then  in  the  possession,  of  a  commercial  firm 
named  Hine  &  Co.  The  machine  was  one  for  making  an  im- 
permeable seam  on  sheet  metal,  and  the  Milligan  Metal  Seam 
Company  was  interested  in  certain  letters  patent  relating  to  such 
machines,  and  would  derive  income  by  way  of  royalty  from  the 
use  of  the  machine  mentioned  in  the  resolution.  For  that  reason, 
and  to  induce  the  machine  company  to  make  other  like  machines 
if  ordered,  it  was  the  interest  of  the  Milligan  Metal  Seam  Com- 
pany to  pay  the  debt  of  $1,000.  To  furnish  the  means  of  pay- 
ing it,  Mr.  Watkins,  in  September,  agreed  to  give  the  bond  and 
mortgage  in  question  on  account  of  the  install  mew t  of  $2,000 
which  would  be  due  from  him  in  October.  Mr.  Watkitis's  stock 
in  the  seam  company  was  issued  ;  $20,000  of  it  went  to  his  wife, 
but  it  was  for  his  use;  $10,200  of  that  amount  was  issued  to  her 
November  10th,  1880.  It  appears,  from  the  complainant's  own 
testimony,  that  the  bond  and  mortgage  were  executed  by  her  at 
the  request  of  her  husband,  and  that  they  were  to  be  used  to* 
raise  the  $1,000  to  be  paid  to  the  Ferracute  Machine  Company. 
She  says  it  was  for  the  purpose  of  getting  the  seam  company 
under  way  that  she  and  her  husband  executed  the  mortgage. 
She  swears  that  Milligan  was  to  raise  the  money  by  getting  his 
own  note  discounted  and  pledging  the  bond  and  mortgage  as 
ool lateral  thereto,  and  that  he  agreed  that  if  they  were  not  used 
in  that  way  they  should  be  returned  to  her.  Her  son,  who  was 
present  at  the  conversation  between  her  and  Milligan  about  the 
mortgage,  testifies  that  he  heard  her  tell  Mr.  Milligan  that  she 
did  not  want  the  mortgage  recorded  under  any  circumstances, 
and  that  if  he  could  not  use  the  mortgage  as  collateral  to  raise 
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money  on  his  own  note  to  be  used  in  the  business  in  which  Mr. 
Milligan  and  Mr.  Watkins  were  then  interested,  he  must  return 
the  mortgage  to  her  for  cancellation,  and  that  she  would  only 
execute  it  upon  the  distinct  understanding  that  he  would  return 
it  to  her  for  cancellation  if  he  could  not  use  it  as  collateral  to 
raise  money  on  his  own  note;  and  he  says  Mr.  Milligan  then 
told  her  that  he  would  return  the  mortgage  to  her  for  cancella- 
tion if  he  could  uot  so  use  it.  Mr.  Milligan's  version  of  the 
matter,  however,  is  that  the  complainant  made  the  remark  (but 
not  until  after  the  papers  were  executed)  that  she  hoped  he 
would  not  have  to  use  them,  and  that  he  reminded  her  of  the 
fact  that  the  seam  company  wished  to  pay  the  Ferracute  Machine 
Company  in  a  few  days ;  that  he  was  afraid  he  would  have  to 
raise  the  money  on  his  own  note,  and  that  if  he  should  not  be 
able  to  negotiate  the  bond  and  mortgage  he  might  raise  it  on  his 
own  note.  He  denies,  expressly  and  explicitly,  that  the  bond 
and  mortgage  were  given  to  him  on  the  agreement  or  understand- 
ing sworn  to  by  the  complainant  and  her  son,  or  that  he  made 
the  agreement  to  return  them  to  which  they  testify,  or  any  like 
agreement,  and  swears  that  the  bond  and  mortgage  were  delivered 
to  him  by  the  complainant  to  be  negotiated  for  the  benefit  of  the 
Milligan  Metal  Seam  Company,  and  that  after  unsuccessfully 
trying  to  raise  money  on  them  to  pay  the  debt  he  assigned  them 
to  the  Ferracute  Machine  Company  in  settlement  of  the  indebt- 
edness. 

The  testimony  of  Mr.  Taylor,  the  scrivener  by  whom  the  bond 
and  mortgage  were  drawn,  and  who  was  present  at  all  the  con- 
versation between  the  complainant  and  Mr.  Milligan,  and  who 
drew,  also,  the  receipt  given  by  the  latter  to  the  former  for  the 
papers  (it  appears  to  have  been  destroyed),  is  very  important. 
He  says  he  went  to  Mrs.  Watkins  with  Mr.  Milligan,  and  on 
their  arrival  the  latter  explained  that  there  was  au  indebtedness 
of  the  company  about  maturing;  that  there  was  also  an  install- 
ment (according  to  his  recollection,  $2,000)  maturing  upon  an 
agpeement  of  Mr.  Watkins,  and  that  he  had  talked  with  Mr. 
Watkins  prior  to  his  departure  (he  was  then  in  the  West  on  busi- 

s),  and  a  mortgage  had  been  suggested  by  Mr.  Watkins,  if  he, 
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Mr.  Watkins,  could  not  raise  the  money ;  that  the  complainant 
replied  yes,  she  knew  all  about  it;  that  she  had  talked  with  her 
husband  before  he  left,  and  had  just  received  a  letter  from  him 
in  regard  to  it ;  that  she  went  upstairs  and  got  the  letter  and 
brought  it  down  and  read  it  over  to  herself,  and  that  she  said  she 
had  hoped  that  they  would  get  along  without  any  mortgage,  and 
she  wanted  Mr.  Milligan  to  try  to  raise  the  money  in  some  other 
way.  He  further  says  that  his  recollection  is  that  both  parties 
understood  that  the  purpose  of  the  mortgage  was  to  raise  $1,000, 
and  that  there  was  something  said  about  how  the  mortgage  was 
to  be  used ;  that  the  matter  of  raising  money  on  it  was  talked 
over,  and  he  thinks  Mr.  Milligan  said  money  might  be  raised  by 
using  it  as  collateral,  but  in  any  event  money  was  to  be  raised  on 
it,  and  that  the  complainant  told  Mr.  Milligan  that  she  would 
prefer  not  to  have  the  mortgage  go  on  record. 

It  seems  clear,  from  the  testimony,  that  the  bond  and  mortgage 
were  given  at  the  request  of,  and  for  Mr.  Watkins,  to  be  used  in 
raising  $1,000  to  be  paid  to  the  Ferracute  Machine  Company  for 
the  Milligan  Metal  Seam  Company,  and  that  Mr.  Watkins  was    - 
to  have  credit  for  the  amount  on  account  of  the  installment  of 
$2,000,  to  become  due  from  him  in  October ;  that  it  was  con- 
templated that  Mr.  Milligan   might  not  be  able  to  raise  the 
money  by  selling  the  bond  and  mortgage,  and  therefore  it  might    - 
become  necessary,  in  order  to  raise  the  money,  for  him  to  pledge 
bis  own  credit,  by  his  note,  and  assign  the  bond  and  mortgage  as 
collateral,  and  he  was  willing  to  do  so,  if  necessary;  that  the 
joroplainant  preferred  the  latter  course,  while,  on  the  contrary, 
Mr.  Milligan  desired  and  intended  to  raise  the  money  without 
himself  becoming  personally  liable,  if  possible,   and    that   the 
money  was  to  be  raised,  not  for  Mr.  Milligan,  or  on  his  aoooont^ 
but  for  Mr.  Watkins  and  on  account  of  his  liability  to  pay  thes? 
installment  of  $2,000.     Mr.  Milligan  says  he  told  Mr.  Watkin» 
that  he  might  have  to  use  his  own  note  to  raise  the  money,  but 
if  the  Ferracute  Machine  Company  would  take  the  bond  am3 
mortgage,  so  much   the  better.     The  statement  in  his  letter  to 
Mr.  Watkins,  accompanying  the  bond  and  mortgage,  which  he 
sent  to  him  at  St.  Louis  for  his  signature,  that  he  would  go  Uf 
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Philadelphia  on  Friday  and  endeavor  to  get  his  note  discounted 
>r  $1,000,  offering  the  mortgage  as  collateral,  and  a  similar  state- 
lent,  which  he  apparently  made  to  the  complainant  in  the  pres- 
noe  of  Mr.  Taylor,  were  probably  made  in  view  of  the  fact  that 
oth  Mr.  Watkins  and  he  supposed  that  it  would  be  necessary  to 
use  the  money  to  pay  to  the  Ferracute  company,  and  that  that 
ompany  would  not  take  the  bond  and  mortgage  instead  of  the 
loney.  The  proof  is  (the  complainant  herself  admits  it)  that  the 
ond  and  mortgage  were  given  to  be  used  to  raise  the  money  to 
ay  the  Ferracute  company.  Mr.  Taylor  is  a  disinterested  wit- 
ess,  and  one  who  had  full  opportunity  to  know  what  the  under- 
standing was,  for  he  not  only  drew  the  bond  and  mortgage  but 
be  receipt  also.  He  testifies,  as  already  stated,  that  the  matter 
f  raising  money  on  the  mortgage  was  talked  over,  and  he  thinks 
£r.  Milligan  said  money  might  be  raised  by  using  it  as  col- 
iteral,  but  in  any  event  money  was  to  be  raised  on  it.  The 
ond  and  mortgage  were  used  for  the  purpose  for  which  they 
Fere  given.  The  complainant,  therefore,  has  no  ground  for 
omplaint  and  is  entitled  to  no  relief.  Jacobsen  v.  Dodd,  6  Stew. 
By.  408.  It  may  be  added  that  the  Ferracute  company  and 
Sould  and  Eberhardt  appear  to  have  taken  the  bond  and  niort- 
;age  without  any  notice  whatever  that  they  were  subject  to  any 
lefence  whatever. 

It  is  urged  by  the  complains  nt*t  hat  it  does  not  appear  that  the 
aoney  was,  in  fact,  due  to  the  Ferracute  company  from  the 
dilligan  company,  inasmuch  as  according  to  the  resolution  it 
raa  not  due  to  the  former  until  Hine  &  Co.  had  approved  the 
nachine,  and  it  does  not  appear  that  they  had  done  so.  It  is 
mough  tosay  on  that  subject  that  the  bill  makes  no  claim  on  that 
K>int,  and  the  pleadings  present  no  issue  thereon.  The  com- 
plainant is  therefore  not  entitled  to  any  relief  on  that  ground. 
indrews  v.  Farnham,  2  Stock.  91.  The  bill  will  be  dismissed. 
rith  costs. 
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Johk  R.  Sntdeb 

V. 

Jake  M.  Aokerhan  et  al. 

Land  was  conveyed  in  fee  with  a  pro  virion  in  the  deed  that  the  grantee  wai 
not  to  have  the  right  to  sell  or  dispose  of  it  during  the  lifetime  of  the  grantor 
or  his  wife,  "but  [the  land]  is  to  remain  in  the  possession  of "  said  grantor  and 
his  wife  daring  their  natural  lives,  and  after  their  deaths  to  said  grantee,  hit 
heirs  and  assigns  forever.  The  grantor's  wife  is  living,  bat  her  husband  u 
dead,  and  the  grantee  is  also  dead. — Held,  that  the  grantee  had  power  in  his 
lifetime  to  mortgage  his  interest  in  the  premises,  although  he  could  not  sell  or 
dispose  thereof  in  the  lifetime  of  the  grantor  and  his  wife. 


Bill  to  foreclose.     On  final  hearing  on  pleadings  and  stipula- 
tion of  counsel. 


Messrs,  Campbell  &  Debawn,  for  complainant. 
Mr.  P.  W.  Stagg,  for  answering  defendants. 


The  Chancellor. 

The  question  presented  for  decision  is  whether  the  mortgage 
is  a  valid  lien  on  one  of  the  tracts  described  therein.  The  ob- 
jection is  based  on  the  claim  made  by  the  defendants  that  the 
mortgagor,  Cornelius  D.  Ackertnan,  had  no  right  to  mortgage 
that  tract  when  the  mortgage  was  given,  which  was  June  1st, 
1870.  The  property  was  conveyed  to  him  by  David  Acker  man, 
Jr.,  by  a  deed  given  April  30th,  1858,  purporting  to  convey  it 
to  him  in  fee,  but  containing  the  following  provision : 

"  The  true  intent  and  meaning  of  this  deed  is  this :  That  the  said  Cornelia 
D.  Ackerman  is  not  to  have  the  right  to  sell  or  dispose  of  said  lot  of  Uod 
during  the  lifetimes  of  said  David  Ackerman,  Jr.,  or  Agnes,  his  wife,  but  is  to  — 
remain  in  the  possession  of  the  said  David  Ackerman,  Jr.,  and  Agnes,  hisssa 
\/ife,  during  their  natural  lives,  and  after  their  deaths  to  the  said  Corneliossssi 
D.  Ackerman,  his  heirs  and  assigns  forever." 
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The  intention  of  the  parties  to  the  deed  is  manifest.  It  was  to 
give  a  title  in  fee  to  Cornelius  D.  Ackerroan,  subject  to  an  inde- 
feasible right  of  possession  in  the  grantor,  David  Acker  man,  Jr., 
and  Agnes,  his  wife,  for  their  respective  lives.  The  latter  did  not 
join  in  the  deed.  She  is  living,  but  David  Ackerman,  Jr.,  her 
husband,  is  dead,  and  the  grantee  is  also  dead.  The  restraint 
upon  the  power  of  alienation  and  disposition  of  the  property 
was  evidently  intended  to  protect  the  possession  which  the 
grantor  reserved.  The  grantee,  however,  neither  sold  nor  dis- 
posed of  the  property,  but  he  mortgaged  it,  pledged  his  interest 
in  it,  for  the  payment  of  a  debt.  Though  unable  to  sell  or  dis- 
pose of  the  property  in  the  lifetime  of  the  grantor  and  his  wife, 
he  had  an  interest  which  he  might  thus  pledge.  Neligh  v.  Mich- 
etior,  S  Stock.  6S9;  Sinclair  v.  ArmUage,  1  Beas.  17£;  Bacon 
v.  Bonham,  12  C.  E.  Or.  209;  S.  C.  <m  appeal,  6  Stew.  Eq.  61^ 
What  may  be  the  effect  of  the  giving  of  the  mortgage  upon  the 
e  -tate  conveyed  to  him  by  the  deed — if,  indeed,  it  affects  it  at  all — 
is  not  a  question  to  be  decided  or  considered  in  this  suit,  which 
is  for  the  foreclosure  of  the  equity  of  redemption  of  his  widow 
(who  joined  in  the  mortgage)  and  his  heirs  in  the  property,  and 
the  sale  of  their  interest  therein. 

There  will  be  a  decree  in  accordance  with  these  views. 


Samuel  Stockton  et  aL 

v. 

Andrew  Lippinoott  et  al. 

A  defendant  to  a  foreclosure  bill,  who  is  made  a  party  aa  a  judgment- 
creditor  of  the  mortgRgor,  in  respect  of  a  judgment  recovered  after  the  latter 
[»arted  with  his  title  to  the  mortgaged  premises,  cnnnot,  by  his  answer  in  the 
oatura  of  a  cross- bill,  litigate  the  validity  of  the  mortgagor's  conveyance  of  the 
lands  as  being  in  fraud  of  creditors,  where  he  alleges  that  the  execution  on 
ak  judgment  has  never  been  returned. 
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Bill  to  foreclose.     On  motion  to  strike  out  answer. 

Mr.  J.  H.  Oaskill,  for  the  motion. 

Mr.  C  E.  Merritl  and  Mr.  J.  Wikon,  contra. 

The  Chancellor 

After  the  complainants'  mortgages  were  given,  the  mortgagor, 
Andrew  Lippincott,  and  his  wife  conveyed   part  of  the  mort- 
gaged premises  to  one  Mary  Lippincott,  who  subsequently  con- 
veyed it  to  the  wife  of  the  mortgagor.     After  these  conveyances 
had  been  made,  the  defendant  Daniel  F.  Gibbs  recovered  a  judg- 
ment against  the  mortgagor.     The  complainants  made  him  a 
party  to  the  bill,  although  the  mortgagor  had  no  title  to  the 
property  when  Gibbs  recovered  his  judgment,  and  the  judgment 
apparently  was  no  lien  on  the  property.     He  answered  the  bill, 
alleging  that  those  deeds  were  fraudulent  as  against  the  creditors 
of  the  mortgagor,  and  by  way  of  cross-bill,  setting  up  the  same 
thing  and  praying  affirmative  relief.     The  relief  sought  is  sub- 
stantially the  establishment  of  the  lien  of  his  judgment  upon  the 
property  as  against  those  conveyances.     The  complainants  now 
move  to  strike  out  his  answer.    He  does  not  question  the  validity 
of  their   mortgages,  nor  their  priority  over  his  judgment,  but 
Joes  insist  on  his  right,  under  the  circumstances,  to  litigate  the 
. I ues t ion  of  the  validity  of  the  above-mentioned  conveyances  aft 
ugainst  his  judgment.     He  could  not,  merely  on  the  allegations* 
contained  in  his  answer  in  the  nature  of  a  cross-bill,  maintain  av 
Miit  to  obtain  the  relief  which  he  seeks,  for  he  does  not  show  that: 
Le  has  exhausted  his  remedy  at  law  against  the  debtor.     BiydovB 
Blue  Stone  Co.  v.  Magee,  IS  C.  E.  Gr.  892.     He  has  recovered 
a  judgment,  indeed,  and  has  issued  execution,  but  he  alleges  thavt 
it  lias  never  been  returned.     The  motion  will  be  granted,  bat 
without  costs. 
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Edmund  D.  Halsey,  executor  Ac, 

v. 

Marianne  Paterson  et  al. 

A  testator  gave  all  his  books,  furniture,  plate  Ac.  (not  including  moneys  et 
evidences  of  indebtedness),  at  his  residence,  to  his  wife  absolutely ;  and,  after 
giving  two  annuities,  he  also  gave  her  the  use  and  income  of  all  his  remaining 
estate  for  life.  The  wife  survived  him  only  eight  days.  She  executed  her 
will  three  days  before  her  death.  After  certain  specific  bequests,  she  gave,  by 
the  fourth  clause,  all  the  rest  and  residue,  of  whatever  kind  or  nature;  which 
she  owned  or  was  possessed  of  prior  to  the  death  of  her  husband,  to  four  persons,  to 
be  equally  divided  among  them.  She  next  gave  all  the  property  and  estate 
which  might  have  been  devised  or  bequeathed  to  her  by  the  will  of  her  late 
husband,  "  to  his  legal  representatives."  In  addition  to  other  property  which 
she  owned  before  her  husband's  death,  she  held  two  policies  of  insurance  on  his 
life,  payable  to  her  or  her  assigns,  in  case  she  survived  him.  The  company 
paid  the  amount  of  them  to  her  executor. — Held,  that  it  passed  by  the  fourth 
clause  of  her  will ;  held,  also,  that  by  the  gift  to  her  husband's  "  legal  represen- 
tatives/' she  intended  a  gift  to  his  executors  ;  and,  further,  that  this  gift,  being 
specific,  is  not  liable  to  contribute  to  testatrix's  debts,  until  after  the  exhaustion 
of  the  personal  property  not  specifically  bequeathed. 


Bill  for  construction  of  will.     On  bill  and  stipulation. 

Mr.  E.  D.  HaUey,  complainant,  in  pro.  pern. 

Mr.  H.  C.  Pitney  and  Mr.  McFadden,  of  Philadelphia,  far 
legatees  of  Annie  McFarlan. 

Mr.  J  H.  StewaH  and  Mr.  R.  S.  Woodruff,  for  next  of  kin  of 
Annie  McFarlan. 

The  Chancellor. 

Henry  McFarlan,  late  of  Dover,  in  this  state,  died  March 
27th,  1882,  testate.  By  his  will  he  gave  to  his  wife  all  the 
books,  furniture,  silver  and  plated  ware,  horses  and  carriages, 
and  all  other  goods  and  chattels  (not  including  money  or  the  evi- 
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dences  of  indebtedness),  at  his  residence  in  Dover,  for  her  sole  use 
and  disposal ;  and  after  giving  annuities  to  his  two  sisters,  he 
gave  her  the  use  atid  income  of  all  his  estate,  real  and  personal, 
for  life.     Mrs.  McFarlan  survived  her  husband,  but  only  for  a 
few  days.     She  died  April  5th,  1882,  also  testate.     By  her  will, 
made  three  days  before  her  death,  she  first  directed  that  all  her 
just  debts  and  funeral  excuses  be  paid  as  soon  after  her  decease 
as  possible.     She  then,  by  the  second  section,  gave  to  Mrs.  Clara 
Morton  a  diamond  ring,  and  to  Mrs.  Ogilby  an  ermine  cloak. 
By  the  third  she  gave  the  rest  of  her  diamonds  and  jewelry  to 
Henrietta  C.  and  Helen  Brinkerhoff  and  Katrina  C.  Paterson. 
By  the  fourth  she  gave  "all  the  rest  and  residue  of  whatever 
kind  or  nature  of  her  estate,  which  she  owned  or  was  possessed 
of  prior  to  the  death  of  her  husband,  to  Eleanor  Barrington, 
Charles   Barrington,  Emily  Andrews  and  Annie  8cott,  to  be 
equally  divided  between  them.'1     By  the  next  section  she  gave 
"all  the  property  and  estate  which  might  have  been  devised  or 
bequeathed  to  her  by  the  will  of  her  late  husband,  to  his  legal 
representatives."     The  main  subject  of  controversy  is  as  to  the 
disposition  to  be  made  of  $10,151.51,  received  by  the  complain- 
ant, as  her  executor,  from  the  Mutual  Benefit  Life  Insurance 
Company,  upon  two  policies,  one  for  $3,000  and  the  other  for 
$7,000,  issued  to  her  by  that  company,  one  July  13th,  1852,  and 
the  other  Octol>er  9th,  1855,  on  the  life  of  her  husband.     The 
policies  were  payable  to  her  or  her  assigns  within  ninety  days 
after  due  notice  and  proof  of  the  death  of  her  husband,  if  she 
should  survive  him,  but  if  not,  then  to  the  children  of  Mr.  and 
Mrs.  McFarlan,  or  if  under  age,  to  their  guardian,  within  ninety 
days  after  such  notice  and  proof,  deducting  therefrom  all  indebt- 
edness of  the  party  to  the  company.     The  contestant  are  the 
executors  of  the  husband,  his  next  of  kin,  the  legatees  under  the 
fourth  clause  of  the  wife's  will,  and  her  next  of  kin.     Her  prop- 
erty appears  to  have  consisted  of  the  following  items:  Furniture 
received    from  her  husband    uuder  his  will,  $2,332.15;  cloak, 
jewelry    &c.,   $2,006;    insurance    money    (in    dispute    in    this^ 
controversy),  $10,151.51,  and  the  rest  of  her  property,  which  sh» 
owned    lie  fore  her    husband's  death,  $18,409.94.     The  policies 
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were  contracts  between  her  and  the  insurance  company  for  the 
payraeut  to  her  on  conditions,  all  of  which  were  observed  and 
fulfilled,  of  certain  sums  of  moneys  on  the  event  of  her  husband's 
death.  Having  survived  her  husband  the  money  was  payable 
to  her,  and  it  has  been  paid  accordingly  to  her  executor,  in  whose 
hands  it  now  is.  No  question  as  to  the  validity  of  the  contract, 
therefore,  can  enter  into  the  consideration  of  the  subject  The 
company  has  recognized  its  validity,  and  paid  over  the  money  to 
her  legal  representative.  Nor  can  there  be  any  doubt  that  she 
was  entitled  to  receive  it  to  her  own  use.  De  Range  v.  Elliott,  8 
C.  E.  Ch.  486.  It  constitutes  no  part  of  her  husband's  estate. 
The  principal  question  is,  Who  is  entitled  to  it  as  part  of  her 
estate?  whether  it  passes  under  the  fourth  clause  of  her  will,  by 
which  she  gives  to  the  person  named  therein  "all  the  rest  and 
residue,  of  whatever  kind  or  nature,  of  her  estate,  which  she 
owned  or  was  possessed  of  prior  to  the  death  of  her  husband.91 

It  is  contended,  on  the  part  of  her  next  of  kin,  that  inasmuch 
as  she  was  not  entitled  to  the  money  uutil  after  the  death  of  her 
husband,  on  which  event  alone  it  was  payable,  she  cannot  be  said 
to  have  owned,  or  to  have  been  possessed  of  it  before  his  death, 
and  inasmuch,  also,  as  the  claim  for  it  was  a  contingent  one 
merely  until  her  husband's  death,  it  did  not  pass  under  the  gift 
of  property  owned  by  her  or  of  which  she  was  possessed  prior  to 
his  death.     The  question  is  one  of  intention.     The  testatrix  evi- 
dently did  not  mean  to  die  intestate  as  to  the  money  in  dispute  > 
or  any  other  of  her  property,  but  intended  to  dispose  of  all  she 
had,  or  to  which  she  was  entitled  in  any  way.     She  had  property 
which  had  not  been  given  to  her  by  her  husband's  will,  and 
property  which  he  had  given  to  her  by  that  instrument  (he  died 
bat  six  days  before  she  made  her  will),  and  she  intended  to  give 
the  latter  to  his  relatives,  and  to  dispose  of  all  the  other.     She 
draws  the  distinction  between  the  two,  when,  in  the  fourth  sec- 
tion, she  gives  all  the  rest  and  residue  of  the  property  which  she 
owned,  or  of  which  she  was  possessed  before  he  died,  and  in  the 
next  gives  to  his  legal  representatives  all  he  had  given  to  her  by 
his  will.    By  these  two  sections  she  evidently  meant  to  dispose 
of  all  her  property,  "of  whatever  kind  or  nature,"  which  «• 
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mained  after  the  specific  bequests  in  the  second  and  third  sections. 
She  did  not,  in  using  the  language  of  the  fourth  section,  contem- 
plate a  discrimination  against  the  property  in  question,  but 
merely  intended  to  draw  a  general  distinction  between  the  prop- 
erty given  to  her  by  her  husband's  will  and  her  other  property. 
Under  the  fourth  clause  the  insurance-money  passes  to  the  lega- 
tees therein  named.  In  Deginther>s  Appeal,  83  Pa.  SL  387,  it 
was  held  that  the  proceeds  of  a  policy  of  insurance,  issued  to  and 
held  by  a  married  woman,  on  the  life  of  her  husband,  who  sur- 
vived her,  instituted  part  of  her  estate.  It  is  enough  in  this 
case,  however,  to  say  that  by  the  language  she  has  used,  the  tes- 
tatrix manifestly  intended  to  pass,  by  the  fourth  section,  all  her 
property,  of  whatever  description,  including  the  policies  and  the 
money  due  on  them,  except  what  she  had  previously  disposed  of, 
and  that  which  she  was  about  to  dispose  of  in  the  next  section. 

The  bequest  in  the  fifth  section,  by  its  terms,  is  to  the  "  legal 
representatives "  of  the  testatrix'*  husband,  and  the  question  is 
submitted  whether  she  did  not  mean  by  the  words  just  quoted  her 
husband's  next  of  kin.     It  is  settled  that  if  an  inference  can  be 
drawn  from  a  will  that  the  testator  used  the  words  "  personal  and 
legal  representatives"  to  designate   individuals  answering   the 
description,  though  not  in  the  strict  legal  sense  of  the  terms,  those 
persons  will  be  entitled  in  preference  to  executors  or  administra- 
tors.    1  Hop.  on  Leg.  128.     It  is  also  a  rule  that  a  bequest  of 
persona]  estate  to  the  "representatives"  or  "legal"  or  ''per- 
sonal "  or  "  legal  personal  representatives "  of  any  one,  means, 
prima  facie,  executors  or  administrators.     Hawk  on  Willi  107. 
In  the  case  under  consideration  there  is  nothing   beyond   the 
words  themselves  to  indicate  intention.     It  is  true  that  the  testa- 
trix herself  was  one  of  the  legal  representatives,  in  the  strict  sense 
of  the  term,  of  her  husband.    She  was  one  of  his  executors.    But 
that  fact  of  itself  is  not  enough  to  show  that  she  intended  that  the 
property  should  be  disposed  of  in  a  different  way  from  that  ic 
which,  under  his  will,  his  other  property  would  be  disposed  of. 
The  gift  was  to  take  effect  at  once,  and  the  words  are  not  substi- 
tutionary.    In  the  case  of  Bridge  v.  Abbot,  8  Bro.  C.  C  Mj, 
aud  Brokaw  v.  Hudson,  12  C.  E.  Or.  135,  cited  by  complain- 
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ante  on  this  point,  the  words  are  substitutionary.  The  testatrix 
appears  to  have  merely  intended  to  return  the  property  to  her 
husband's  estate.  His  executor  will  take  it  on  the  same  trust  on 
which,  as  executor,  he  holds  the  rest  of  his  estate.  Long  v. 
Watkinson,  17  Beav.  tfl  /  *  Redf.  on  Wills  409. 

The  question  whether  the  property  mentioned  in  the  fifth  sec- 
tion should  bear  its  proportion  of  the  debts  of  the  testatrix's  estate, 
was  also  submitted  for  decision.  That  gift  is,  in  effect,  a  specific 
legacy — a  legacy  of  specified  articles.  In  the  correct  and  natural 
order  of  the  sections,  it  would  have  preceded  the  fourth  clause. 
Personal  property,  not  specifically  bequeathed,  must  be  applied 
to  the  payment  of  debts  before  specific  legacies.  Whitehead  v. 
GiUons,  2  Stock.  280;  Johnson  v.  Poulson,  5  Stew.  Eq.  S90. 


The  Newark  Savings  Institution 
David  Jones's  Executors. 

Where  stn  agreement  for  the  sale  of  lands  does  not  mention  the  character 
of  the  title  to  be  given,  an  implication  ordinarily  arises  that  the  title  to  be 
conveyed  is  to  be  a  good  one,  free  from  encumbrances.  But  such  implication 
may  be  rebutted  by  parol  proof  of  the  vendee's  notice  of  the  existence  of  en- 
cumbrances on  the  lands  at  the  time  of  the  agreement. 


Bill  for  specific  performance.     On  final  hearing  on  pleading! 
and  proofs. 

Mr.  0.  W.  Hubbell,  for  complainant. 

Mr.  Jos.  Cross,  for  defendants. 

The  Chancellor. 

This  suit  is  brought   to  compel   spivifu:   performance   of   an 
tgreement  in  writing  made  l>y  and  Ixitween  the  complainant  ami 
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David  Jones,  now  deceased,  on  the  30th  day  of  January,  1877, 
for  the  purchase  by  Jones  from  the  savings  bank,  the  com- 
plainant, and  the  sale  by  it  to  him,  of  certain  land  and  premises 
in  Newark,  for  the  sum  of  $20,0C0.  The  bank,  previously  to 
the  before-mentioned  day,  obtained  a  decree  for  foreclosure  and 
sale  of  the  property  (which  consisted  of  several  tracts)  to  raise 
and  pay  to  it  the  sum  of  $24,196.04,  with  interest  and  its  costs 
of  suit.  On  one  of  the  tracts,  but  only  on  one,  Jones  had  a 
subsequent  mortgage.  He  was  a  party  to  the  suit  and  proved 
his  claim  therein.  There  was  a  decree  in  his  favor  thereon  for 
the  sum  of  $20,775.67.  On  the  day  of  the  sale  of  the  property 
under  the  execution,  and  previously  to  the  sale,  the  agreement  in 
question  was  entered  into.     It  was  as  follows : 

"  Newark  Savings  Institution  v.  C.  Wiedeumayer.    In  chancery.    FL  /a»  &&. 

"  I  hereby  agree  to  buy  the  property  advertised  under  above  execution,  after 
the  tame  shall  have  been  bought  by  the  complainants,  and  to  pay  them  for* 
the  same  the  sum  of  twenty  thousand  dollars ;  the  savings  bank  besides  to  pa^ 
the  taxed  costs. 

"David  Jokes. 

44  We  hereby  agree  to  sell  the  same  as  above  to  David  Jones. 

44  Newark  Savings  Institution 

"  Dauiel  Dodd,  President." 

The  property  was  purchased  at  the  sale  on   that  day  by  th 
bank.     Jones  refused  to  take  it  unless  the  bank  would  pay  th 
taxes   and   municipal  assessments  to  which  it  was  subject,  ana 
which   amounted  to  a  large  sum.     The  answer  of  Jones  (he  i 
now  dead,  and  his  executors,  to  whom  by  his  will  he  gave  all  h" 
estate  in  trust,  have  been  substituted  and  have  appeared  in  h 
place)  raises  several  objections  to  the  complainant's  claim.     Th 
principal  ones  are  as  follows :  That  the  president  of  the  bar 
had  no  authority  to  make  the  agreement  on  its  behalf;  that  t 
agreement  was  the  result  of  an  unlawful  bargain  that  Jor 
should  not  bid  on  the  property  at  the  sheriff's  sale,  but  shot  ""§■    "W 
j>ermit  the  bank  to  buy  it,  and  that  he  would  afterwards  bu^^     it 
of  the  bank  at  the  price  of  $20,000 ;  that  the  bank  refused       to 
pay  the  taxes  and  assessments,  and  therefore  could  not  makers*  * 
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clear  tide;  that  it  was  guilty  of  laches  in  not  tendering  itseH 
ready  to  make  the  conveyance  within  a  reasonable  time,  and  thai 
the  deed  which  it  tendered  did  not  contain  a  covenant  of  war- 
ranty. 

The  main  question  discussed  and  presented  for  consideration  in 
whether,  under  the  contract,  the  defendants  are  entitled  to  a  title 
clear  of  the  encumbrance  of  the  taxes  and  asse&sments.  There 
can  be  no  question  from  the  evidence  that  Mr.  Dodd,  the  presi- 
dent of  the  bank,  was  fully  authorized  and  empowered  to  make 
and  enter  into  the  contract  on  its  behalf.  The  making  of  the 
contract  is  admitted.  It  is  urged  on  behalf  of  the  defendants 
that  from  the  terms  of  the  agreement  there  arises  a  legal  impli- 
cation that  the  title  to  be  conveyed  is  to  be  a  good  one,  and 
therefore  clear  of  encumbrance,  and  that  the  testimony  offered  on 
the  part  of  the  bank  to  show  that  it  was  understood  between  the 
parties  when  the  agreement  was  made  that  the  property  was  to 
be  taken  by  Jones  subject  to  the  taxes  and  assessments,  is  incom- 
petent. But  the  agreement  is  silent  as  to  the  character  of  the 
title  to  be  given,  and  while  in  such  case,  in  the  absence  of  proof 
to  the  contrary,  the  implication  arises  that  the  title  to  be  conveyed 
is  to  be  a  good  one  and  therefore  free  from  encumbrance,  that 
implication  may  be  rebutted.  Notice  is  sufficient  to  rebut  the 
mere  implication,  and  parol  proof  is,  on  this  ground,  admissible. 
Fry  an  Spec.  Per/.  *101  ;  Pom.  on  Cont.  §§  167,  SJfi ;  Ogilvie  v. 
Foljambe,8  .Verio.  62;  Cowley  v.  Watts,  17  Jur.  172;  Jama 
v.  Lichfield,  L.  R.  (9  Eq.)  61.  The  evidence  is  therefore  com- 
petent to  show  notice  and  rebut  the  implication.  That  the  sub- 
ject of  the  liability  of  the  property  to  the  payment  of  past-due 
raxes  and  assessments  was  considered  by  the  parties  to  the  agree- 
ment is  apparent  from  the  testimony  on  both  sides,  and  apart 
From  that  evidence  it  is  a  matter  which  obviously  would,  under 
.he  circumstances,  naturally  have  entered  into  their  consideration. 
The  persons  who  conducted  the  negotiation  were  men  of  busi- 
ness. The  transaction  involved  large  interests.  The  president 
>f  the  bank  was  a  resident  of  Newark  and  a  lawyer  by  pro- 
fession. Mr.  Jones  was  a  man  of  very  large  business,  living  in 
.he  city  of  New  York,  and  was  attended  by  his  counsel,  Mr.. 
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Whitehead,  an  exj>erienceil  practicing  lawyer  of  Newark.  They 
could  not  have  overlooked  or  failed  to  take  into  their  considera- 
tion in  their  negotiations  so  important  an  element  We  are  not, 
however,  left  to  mere  conjecture  or  the  discussion  of  probabili- 
ties. Mr.  Dodd  swears  with  the  ut  mast  jKwitiveness  and  dis- 
tinctness that  in  the  negotiations  which  immediately  preceded 
and  resulted  in  the  agreement,  it  was  well  understood  by  both 
parties  that  there  was  a  considerable  amount  due  for  unpaid 
taxes  and  assessments  on  the  property,  and  that  it  was  finally 
expressly  agreed  that  Jones  should  pay  the  bank  $20,000  for  the 
property  and  pay  those  taxes  and  assessments  himself.  His  tes- 
timony on  the  subject  is  as  follows : 

"  The  complainant  had  held,  for  several  years,  bonds  of  the  Wiedenmajrers 
for  the  sum  of  $20,000,  secured  by  mortgages  upon  various  pieces  of  property 
in  the  city  of  Newark,   unhiding  the   property  in  question;  the  defendant 
(Jones)  held  a  mortgage,  Hiil>se<|uent  to  ours,  upon  the  same  or  a  portion  of  the 
Bnme   premises;   the   interest   upon   our  bonds  was   in  arrears  and    unpeid 
fur  several  years  prior  to  the  sale  ;   during  those  years,  prior  to  the  sale,  I  had 
many  interviews  with  Mr.  Whitehead,  representing  Mr.  Jones,  upon  the  sub- 
ject, we  having  commenced  a  foreclosure  of  the  mortgage;   various  proposi- 
tions had  Uh  n  ma  !e  f<>r  the  settlement  of  our  conflicting  interests,  and  the  sale 
of  the  property  to  Mr.  Jones,  it  being  plainly  supposed  by  both  parties  that 
the  property  mortgaged  was  worth  considerably  more  than  the  amount  of  oar 
encumbrance  ;   a  considerable  amount  was  also  due  and  unpaid  for  taxes  and 
assessments  on    the  property,  which  was  well  understood  by  both  parties;   we 
finally  projnised  to  accept,  for  our  interest  in  the  property,  the  amount  of  the 
principal  sum  due,  and  to  throw  away  the  interest;  Mr.  Whitehead,  in  behalf 
)f  Mr.  Jones,  offered  us  a  less  amount  than  that,  which  we  positively  declined 
»o  accept,  and  he  finally  offered  to  pay  the  sum  of  $20,000,  provided  out  of  it 
we  would  pay  the  taxes  and  assessments;   this  we  declined  to   do;  we  hid 
several  interviews,  prior  to  the  sale,  with  the  same  result ;  one  of  those  inter- 
views was  held  on  the  morning  of  the  sale,  or  on  the  day  before,  I  think;  this 
fas  clearly  and  definitely  understood  by  both   parties  that  the  point  in  differ- 
ence between  ns  was  who  should  pay  the  taxes  and  assessments;   on  the  day 
of  the  sale  Mr.  Whitehead  said  to  me  that  Mr.  Jones  had  consented  to  take  the 
property  and  pay  us  the  sum  of  $20,000,  and   pay  the  taxes  and  assessments 
himself;   that  proposal   was  made  at  tlie  last  moment,  and,  in  consequence,  I 
hurriedly  drew  the  contract,  which  was  signed  by  myself  and  Mr.  Jones,  ss 
before  mentioned  ;   the  understanding  was  clear  and  explicit,  and,  I  supposed, 
left  no  room  for  misunderstanding  ;   when  the  sale  was  finished  we  had  some 
conversation  as  to  whether  the  sheriff's  deed  should  be  made  to  Mr.  Jones  or 


10  Stew.]  OCTOBER  TERM,  1883.  469 


Newark  Say.  Inst.  v.  Jones. 


to  oa,  and  by  as  to  him ;  we  offered  and  urged  that  the  thing  should  be  done 
aft  once,  and  in  either  way  that  would  be  agreeable  to  him.*' 

On  cross-examination,  he  says : 

*  If  he  [referring  to  Mr.  Jone*,  and  the  interview  of  the  morning]  offered 
lower  sums  than  $20,000,  I  scoutel  his  offer  as  ridiculous  and  absolutely  re- 
fused to  accept  anything  less  than  the  $20,000;  the  proposition  which  I 
finally  accepted  was  made  at  the  court-house;  there  was  nothing  else  in  the 
lhapa  of  a  negotiation  between  us  except  the  refusal  or  acceptance  of  my  offer ; 
the  only  question  was  whether  he  would  accept  my  offer,  and  Mr.  Whitehead 
told  me  at  the  court-house  that  he  would ;  1  think  I  never  had  more  than  one 
interview  with  Mr.  Jones,  without  we  ha  I  two  on  the  d\y  of  sale  ;  Mr.  White- 
head, prior  to  the  interview  with  Mr.  Jones,  made  me  an  offer  for  the  prop- 
erty ;  I  cannot  say  when  it  was  any  more  definitely  than  I  have  already  done ; 
he  frequently  offered  the  $20,000  if  we  would  pay  the  taxes  and  assessments; 
[  think  he  once  offered  $15,000,  and  subsequently  increased  his  offer  to  $18,- 
000,  but  I  am  not  definite  about  that,  but  our  funding  committee  had  ex- 
amined the  property  carefully,  piece  by  piece,  and  had  authorized  me  to  ac- 
cept $20,000  net  for  our  interest  in  it,  and  hence  I  paid  but  little  attention  to 
any  other  proposition  but  that" 

He  further  says,  on  crass-examination,  that  the  existence  of 
Mr.  Jones  was  not  more  deGnitely  understood  at  the  time  of  the 
Bale  than  was  the  fact  that  the  bank  was  to  have  the  $20,000 
and  he,  Jones,  to  pay  the  taxes  and  assessments ;  that  it  had 
been  the  subject  of  constant  talk  during  all  their  negotiations; 
that  he  well  remembers  that  when  he  drew  the  agreement,  it 
stopped  at  the  word  "  dollars/'  and  then  the  subject  of  costs  was 
mentioned,  and  Mr.  Whitehead  said  the  bank  must  pay  the 
taxed  costs,  and  he  objected,  but  after  consulting  with  Mr.  Hub- 
bell,  the  bank's  solicitor  (who  was  present),  agreed  to  do  so,  and 
added  the  words  "  the  savings  hank,  besides,  to  pay  the  taxed 
aosts." 

While  Mr.  Whitehead  expressly  and  explicitly  denies  that  he 
told  Mr.  Dodd,  on  the  day  of  ^ale,  that  Mr.  Jones  consented 
to  take  the  property  and  pny  $20,000  for  it,  and  pay  the  taxes 
and  assessments  himself,  and  says  that  Mr.  Jones  did  not  make 
such  an  offer  on  the  day  of  sale,  and  testifies  also  that  the  pro- 
posal that  Jones  would  take  the  property  on  those  terms  was  not 
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made  at  the  court-house,  and  that  the  subject  of  taxes  and  assess- 
ments was  not  discussed  there,  his  memory  is  probably  not  to  be 
fully  relied  upon,  for  he  says,  in  the  outset  of  his  testimony,  that 
he  will  give  his  testimony  in  a  very  unsatisfactory  manner  to 
himself,  because  his  recollection  about  some  parts  of  the  case  is 
exceedingly  indefinite,  while  he  will  remember  positively  other 
parts  of  it.  He  says  that  his  recollection  about  the  taxes  and 
assessments  is,  that  there  was  nothing  said  about  them  at  the  time 
of  the  interview  on  the  morning  of  the  day  of  the  sale,  nor  at 
the  time  of  sale,  when  the  agreement  was  signed,  but  adds  that  he 
will  not  be  positive  about  it.  He  further  says  that,  on  reflection, 
he  is  inclined  to  think  that  the  negotiation  was  not  completed  at- 
the  bank,  but  was  taken  up  again  at  the  court-house  and  final  In- 
completed there.  He  had  previously  testified  to  a  different  im — 
pression,  viz.,  that  it  was  agreed,  in  the  interview  at  the  savin] 
bank  in  the  morning,  that  Jones  would  buy  the  property  fro 
the  bank,  and  give  $20,000  for  it.  He  does  not  remem 
whether  the  offer  made  by  Mr.  Jones  at  the  bank  on  the  morn  in 
of  the  day  of  sale,  was  not  to  pay  $20,000  if  the  bank  wou 
pay  the  taxes  and  assessments  out  of  the  money,  nor  whether  tl 
bank  did  not  decline  that  offer;  nor  does  he  remember  wheth__^ *w 
the  point  of  difference  between  the  parties  at  that  time  was  n^^»  ot 
as  to  who  should  pay  the  taxes  and  assessments;  but  he  says  Vie 

thinks  it  was  not.  He  also  says  that  he  does  not  say  definit^^^^»  7y 
that  the  taxes  and  assessments  were  not  talked  of  during  ^^Kl  lie 
bargain,  but  does  say  that  he  has  not  the  slightest  recollection  «f 

their  being  mentioned  at  the  interview  of  the  morning  of  the  <      »  ^y 
of  sale,  or  at  the  sale.     He  adds  that  it  is  possible  that  they  mi^^s^ht 
have  been  mentioned,  but  he  has  not  the  slightest  recollect-  m  «>a 
of  it.     He  says  that  in  the  interview  of  the  morning  Mr.  Jc^xaes 
made  an  oftvr  of  $15,000  for  the  decree,  which,  according  U>      fc& 
recollection,  Mr.  Jones  increased  to  $18,000,  and  that  in  T^g^lf 
Mr.  Dodd  said  he  was  authorized  by  the  finance  committee      to 
accept  not  less  than  $20,000.     He  further  says  that  it  is      ii 
impression  that  at  that  interview  the  negotiation  was  confined    to 
the  sale  of  the  bank's  claim   under  the  decree.     He  says     he 
declined  to  take  an  assignment  of  the  decree,  but  is  not  positive 
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whether  he  declined  to  Mr.  Dodd,  but  thinks  he  did.  He  says 
he  advised  Mr.  Jnues  decidedly  not  to  take  an  assignment  of  the 
decree,  and  that  he  advised  him  not  to  take  a  deed  directly  from 
the  sheriff,  because,  if  he  did,  he  would  take  it  subject  to  the 
payment  of  taxes  and  assessments ;  whereas  if  he  took  it  from 
the  bank,  he  would  have  them  responsible  to  him  for  the  taxes 
and  assessments. 

It  is  very  clear  that  the  subject  of  the  taxes  and  assessments 
was  present  to  the  minds  of  both  parties  in  the  negotiations.  As 
before  stat  d,  Mr.  Dodd  swears  with  the  greatest  positiveness  that 
it  was  the  subject  of  express  negotiation.  Turning  from  the  con- 
trarieties of  this  testimony  to  the  contract  itself  for  evidence  of 
the  true  character  of  the  bargain,  that  instrument  is  found  to 
contain  cogent  proof.  It  provides  for  the  payment  of  the  taxed 
coots  of  the  foreclosure  suit  by  the  bank.  Why,  if  the  agree- 
ment was  as  the  defendants  claim,  a  mere  contract  on  the  part  of 
Jones  to  buy  the  property  clear  of  all  encumbrances,  for  the 
price  of  $20,000,  Mr.  Whitehead  should  (as  Mr.  Dodd  swears 
he  did)  have  required  the  insertion  in  the  instrument  of  a  pro- 
vision that  the  bank  should  pay  those  costs,  it  is  impossible  to 
conjecture.  Mr.  Jones  was  not  liable  for  them  in  any  way,  and 
of  course  his  purchase  of  the  property  from  the  bank  would  not 
make  him  so.  If  the  agreement  was  that  the  bank  should  have 
$20,000  for  its  decree,  and  it  was  part  of  the  agreement  that  for 
reasons  of  Mr.  Jones's  own  the  property  should  be  bought  in  at 
the  sheriff's  sale  by  the  bank,  some  question  might  have  arisen 
as  to  whether  the  bargain  was  not  that  the  bank  was  to  have 
from  him  the  $20,000  for  its  mortgage  debt  alone,  and  its  taxed 
costs  besides.  Unless  that  was  the  reason  it  is  impossible  to  con- 
ceive of  any  for  requiring  the  insertion  of  the  stipulation.  Taken 
in  connection  with  the  fact  that  in  the  interview  which  took 
place  in  the  morning,  Mr.  Jones  offered  $18,000  for  the  decree, 
and  Mr.  Dodd  refused  to  take  less  than  $20,000,  and  that  the 
negotiations  were  resumed  at  the  sale,  this  provision  for  the  pay- 
ment of  costs  makes  it  quite  clear  that  Mr.  Jones  was  to  take 
the  property  and  pay  the  bank  $20,000  for  its  interest  therein. 
Mr.  Whitehead  says  that    Mr.  Dodd,  in  the   interview  in    the 
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morning,  refused  Mr.  Jones's  offers,  and  finally  "offered  lo  take 
$20,000  for  the  decree."  He  also  says  that  if  no  arrangement 
was  made  in  the  morning,  it  was  so  [fully]  underst  od  that  about 
all  that  was  necessary  was  to  draw  the  agreement;  that  his  reool- 
Kvtimi  is,  that  there  was  not  a  word  said  about  taxes  at  the 
sheriff's  office,  but  the  thing  was  all  done  in  the  shortest  possible 
time  in  which  such  a  thing  could  be  accomplished;  that  they 
lt:i<l  discussed  the  matter  at  the  bank  in  the  morning,  and  each 
party  understood  the  other's  views;  that  Mr.  Dodd  had  men- 
tioned the  smallest  amount  he  would  take,  and  the  matter  was 
left  for  Mr.  Jones  to  accept ;  that  his  recollection  is  that  when 
they  got  to  the  sheriff's  office  (he  says  this  is  a  recollection  upon 
reflection  made  since  the  taking  of  the  testimony  commenced)  all 
that  was  done  was  simply  for  him  to  say  to  Mr.  Dodd  "Mr. 
Jones  will  give  you  $20,000  for  the  property ;  you  buy  it  at  the 
sale  and  make  a  deed  to  Mr.  Jones  from  the  savings  institution,9' 
and  then  Mr.  Dodd  drew  the  contract,  handed  it  to  him,  he 
read  it  and  handed  it  to  Mr.  Jones,  and  that  it  was  all  done  in 
a  very  short  space  of  time — that  there  was  just  about  time  enough 
taken  to  do  it  From  this  statement  itself  it  would  seem  dear 
that  the  purchase  was  understood  to  be  substantially  the  pur- 
chase of  the  bank's  decree.  The  negotiation  in  the  morning  wrs 
for  that  interest,  and  it  resulted  in  no  agreement,  but  Mr.  Dodd 
stated  as  a  finality  that  he  would  take  $20,000  for  it.  According 
to  Mr.  Whitehead's  recollection,  nothing  was  done  at  the  sale  but 
to  accept  Mr.  Dodd's  terms.  That  would  have  been  to  agree  to 
pay  $20;000  for  the  bank's  interest  in  the  property.  Mr.  Dodd 
positively  and  unequivocally  swears,  as  before  stated,  that  Mr. 
Jones  expressly  agreed  to  take  the  property  at  $20,000  and  pay 
the  taxes  and  assessments  himself.  The  complainant  was  not 
required,  under  the  contract,  to  warrant  the  title.  Looander  v. 
Lounabery,  9  C.  E.  Or.  417.  It  was  required  to  convey  the 
land.  And  by  implication,  in  the  absence  of  evidence  of  facts 
rebutting  the  implication,  was  bound  to  give  a  good  title.  But 
the  evidence  shows  that  the  bargain  was  not  for  a  good  title  but 
for  the  interest  the  bank  had  in  the  property. 
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Nor  has  the  bank  been  guilty  of  laches  in  tendering  the  deed. 
The  evidence  is  that  immediately  after  the  sale,  Mr.  Dodd  urged 
that  Mr.  Jones  should  take  the  deed  at  once,  and  take  it  directly 
from  the  sheriff.  A  very  few  days  afterwards  he  urged  Mr. 
Whitehead  to  take  it  for  Mr.  Jones,  his  client,  and  offered  com- 
pliance on  the  part  of  the  bank,  to  which  Mr.  Whitehead,  he  says, 
replied  in  effect  that  he  would  attend  to  it.  He  further  says  that 
he  had  several  interviews  with  Mr.  Whitehead  to  the  same  effect 
and  with  the  same  result,  within  the  next  year  or  two,  always 
urging  that  Mr.  Jones  should  perform  his  part  of  the  agreement, 
and  offering  performance  on  the  part  of  the  bank.  He  says  he 
cannot  give  the  precise  words  of  the  replies,  but  their  effect  and 
meaning  were  that  Mr.  Jones  was  in  a  very  large  and  absorbing 
business,  and  very  difficult  to  find  ;  that  Mr.  Whitehead  himself 
saw  him  but  seldom,  and  that  the  latter  was  himself  also  very 
busy.  He  adds  that  these  were  the  reasons  given  for  the  delay, 
and  that  there  was  no  intimation  whatever  as  to  any  misunder- 
standing in  regard  to  the  meaning  and  effect  of  the  contract.  He 
says  he  thinks  that  once  Mr.  Whitehead,  in  a  jocose  vein,  said 
that  if  the  bank  would  pay  the  taxes  and  assessments,  he  would 
see  that  it  got  the  $20,000;  but  he  did  not  treat  the  remark  as 
having  been  made  seriously.  In  July,  1879,  the  bank  tendered 
a  deed  to  Mr.  Jones  in  New  York  and  demanded  the  fulfillment 
of  the  contract  on  his  part,  but  he  refused,  saying  the  matter  was 
in  the  hands  of  Mr.  Whitehead,  his  attorney,  in  Newark;  and 
when  the  agent  of  the  bank  replied  that  it  had  applied  unsuc- 
cessfully to  Mr.  Whitehead  for  the  fulfillment  of  the  contract, 
Mr.  Jones,  without  giving  any  reason,  absolutely  refused  to  have 
anything  to  do  with  the  matter.  The  bank  had  previously,  from 
the  preceding  May,  endeavored  to  find  Mr.  Jones  to  make  the 
tender,  but  was  not  successful,  and  before  making  the  tender  to 
Mr.  Jones  it  made  the  tender  to  Mr.  Whitehead,  and  he,  on  be- 
half of  Mr.  Jones,  refused  to  comply.  The  bill  was  filed  in 
January,  1880.  It  is  clear  that  the  bank,  from  the  time  of  the 
sale,  was  anxious  to  have  the  contract  fulfilled  by  Mr.  Jones,  and 
was  at  all  times  ready  to  carry  it  out,  and  that  neither  Mr. 
Whitehead  nor  Mr.  Jones  was  at  any  time  willing  to  take  the 
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deed  unless  the  bank  would  agree  to  pay  the  taxes  and  assess- 
ments, which  it  was  not  bound  to  do.  The  answer  avers  no 
special  reason,  growing  out  of  the  delay,  why  the  defendants 
should  not  now  perform  the  contract,  but  merely  claims  that 
Jones  was  discharged  from  liability  to  take  the  property,  by  the 
delay.  According  to  the  bill,  the  bank  has  endeavored  to  pre- 
serve  the  property  and  keep  it  in  as  good  condition  as  it  was  able 
for  the  benefit  of  Jones,  and  has  rented  such  part  of  it  as  it  could, 
and  is  ready  to  account  for  the  rents  on  receiving  the  purchase- 
money.  There  is  no  evidence  of  any  unlawful  agreement  be- 
tween the  parties  in  reference  to  the  sheriff's  sale.  No  complaint 
is  made  of  any  unfairness,  injustice,  inequality  or  unreasonable- 
ness  in  the  contract  The  question  between  the  parties,  in  refer* 
enoe  to  the  contract,  is  as  to  what  the  bargain  was. 

There  will  be  a  decree  for  specific  performance  of  the  agree- 
ment 


Claike  Harrall 

v. 

Hamilton  Wallis  et  al.,  executors,  et  al. 

A  testator,  domiciled  in  New  York,  made  his  will  there  in  July,  1869.  In 
August,  1869,  he  went  to  Europe  for  the  purpose  of  perfecting  his  medics/ 
education.  From  1872  to  1878,  he  resided  in  France,  and  was  married  there 
to  the  complainant  in  February,  1877,  and  continued  to  live  with  her  there 
until  he  was  brought  to  this  country  by  his  brother,  in  1878.  He  abandoned 
his  profession,  and  represented  himself,  at  the  time  of  his  marriage,  as  a  resi- 
dent in  Paris.  He  married  a  French  woman,  the  complainant,  and  rented  a 
house  near  that  city,  in  which  he  and  she  lived  for  fifteen  months,  and  he 
contemplated  buying  it  if  he  could  do  so.  His  habits  of  intoxication  installed 
his  mind,  and  after  he  was  brought  here  in  1878,  he  was  adjudged  a  lunatic 
and  confined  in  an  asylum  in  Pennsylvania  for  about  three  years,  where  he 
died  in  1881.— Held,  that  his  domicil,  at  the  time  of  his  marriage,  was  in 
France,  although  he  had  never  petitioned  for  the  enjoyment  of  civil  rights 
there ;  that  his  domicil  was  never  changed  thereafter,  and  that  consequently 
his  wife  was  entitled,  under  the  law  of  France,  to  one-half  of  his  personalty 
notwithstanding  his  will  of  1869. 
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Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  John  Linn  and  Mr.  F.  R.  Cbudert,  of  New  York,  for 
complainant. 

Mr.  F.  McQee,  for  defendants. 

The  Chancellor. 

This  suit  is  brought  by  Mrs.  Claire  Harrall,  of  the  city  of 
Paris,  against  the  executors  and  next  of  kin  and  legatees  of  her 
late  husband,  Dr.  Frederick  F.  Harrall,  deceased,  for  the  recov- 
ery of  one  half  of  all  his  personal  pro|>erty.  Dr.  Harrall,  who 
then  lived  in  New  York,  left  this  country  in  August,  1869,  and 
went  to  Europe  for  the  purpose  of  perfecting  himself  in  his 
medical  education.  He  remained  in  Europe  up  to  the  latter  part 
of  May,  1878,  when  he  was  brought  to  this  country  by  his 
brother,  who  went  there  after  him«  On  his  arrival  here,  he 
was  taken  to  the  house  of  his  brother-in-law,  in  Englewood,  in 
this  state.  On  the  28th  of  June  following,  ou  the  petition  of 
his  brother  George,  a  commission  in  the  nature  of  a  writ  de 
lunatioo  inquirendo  was  issued  out  of  this  court  to  inquire  con- 

Note. — There  is  no  presumption  of  law  that  a  marriage  was  celebrated  at 
any  particular  place,  nor  that  property,  especially  money  and  other  personal 
property,  was  acquired  in  any  particular  locality,  Dye  v.  Dye,  11  Col.  163. 
See  Savage  v.  VNeil,  U  N.  Y.  298. 

It  ha*  been  held  in  New  York  that  to  acquire  a  domicil  under  the  empire 
in  France,  the  party  must  obtain  the  authorization  prescribed  by  article  13 
of  the  Code  Napoleon,  as  well  as  continue  to  reside  there,  Dupuy  v.  WurU,  64 
Barb.  156,  63  N.  Y.  556;  Tucker  v.  Field,  5  Bed/.  139;  see,  also,  Oaulfield  v. 
Bullion,  86  N.  Y.  153;  Hood's  Estate,  £1  Pa.  St.  106. 

In  Bremer  v.  Freeman,  10  Moore's  P.  C.  306,  reversing  S.  C,  1  Deans  <ft  Sw. 
IBM,  an  Englishwoman  resided  uninterruptedly  in  France  for  a  period  of 
fifteen  years,  without  any  business  or  occupation  in  that  country,  renting 
apartments  upon  lease,  and  making  declarations  never  to  return  to  England, 
providing,  moreover,  a  vault  in  the  cemetery  of  Fere  la  Chaise  in  Paris,  where 
she  expressed  her  wish  to  be  buried.  In  1842,  she  made  a  will  in  Paris,  in 
the  English  form,  but  not  in  conformity  with  the  French  law,  bequeathing 
personal  property,  the  bulk  of  which  was  in  English  funds,  to  parties  resident 
in  England  The  decedent  was  not,  at  the  time  of  making  her  will,  nor  at  her 
death,  naturalized  in  France,  nor  had  she  obtained  any  authorization  at  re- 
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oerning  his  sanity,  under  which  it  was  found  that  he  was  of  un- 
sound mind,  without  lucid  intervals,  and  had  been  so  foi  three 
years.  The  inquisition  was  confirmed.  In  the  same  month  of 
June  he  was  taken  to  a  lunatic  asylum  in  Philadelphia,  where  he 
remained  for  over  three  years,  up  to  the  time  of  his  death,  which 
took  place  there  July  5th,  1881.  He  was  then  past  thirty-nine 
years  of  age  When  he  went  to  Europe  he  was  a  bachelor.  Before 
going,  and  in  the  month  of  July,  1869,  he  made  his  will,  by 
which  he  gave  all  his  property  to  his  brothers  and  sister.  Since 
his  death  the  will  has  been  admitted  to  probate  in  the  preroga- 
tive court  of  this  state.  From  1872,  and  perhaps  from  an  earlier 
period,  to  May,  1878,  he  resided  in  France,  and  on  the  20th  of 
February,  1877,  he  was  married  there  to  the  complainant,  with 
whom  he  lived  as  his  wife  up  to  the  time  when  he  returned  to 
this  country,  as  before  stated.  They  lived  in  Suresnes,  a  few 
miles  from  Paris,  in  a  house  which  he  rented  and  furnished.  He 
took  a  lease  of  it  for  two  years,  and  they  lived  in  it  for  fourteen 
or  fifteen  months,  when  he  returned  to  this  country.  He  con- 
templated buying  the  property,  if  he  could,  at  the  expiration  of 
the  lease.  During  his  entire  residence  abroad  he  was  supported 
by  his  income  from  his  property  here,  and  he  engaged  in  no  pur- 
quired  by  article  13  of  the  Code  Napoleon. — Held,  that  by  the  jtu  gentkan  the 
decedent  was  de  facto  domiciled  in  France,  and  thai  the  authorisation  of  the 
French  government  was  not  necessary  in  order  to  give  the  right  of  testacy ; 
and  that  the  will,  not  having  been  executed  in  accordance  with  the  require- 
ments of  the  law  of  the  domicil,  was  invalid,  and  probate  was  refused. 

The  same  principle  was  recognized  in  Collier  v.  Riva*,  t  (Mrteis  855t  857 . 
Bloxam  v.  Favre,  L.  R.  {8  P.  D.)  101;  and  in  a  French  case  {Lloyd  v.  Uoya\) 
cited  in  a  note  to  Whicker  v.  Hume,  18  Bcav.  401 ;  but  see  another  French  case 
.  Mtluri*  Que),  cited  in  Dupuy  v.  Wurtz,  58  N.  Y.  578. 

In  Anderson  v.  LanentnlU,  9  Moore9 a  P.  C.  885,  a  testator,  who  sold  his  house 
and  furniture  and  broke  up  his  establishment  in  England,  in  1836,  and  went  to 
France,  where  lie  bought  and  furnished  a  house  in  which  he  resided  perma- 
nently (cohabiting  with  a  French  woman)  until  his  death  in  1849,  with  the 
exception  only  of  occasional  short  visits  to  England  for  business  purposes,  was 
held  to  have  fixed  his  domicil  in  France,  which  was  not  affected  by  his  having 
expressed  an  intention  to  return  to  England,  in  an  event  which  never  hap- 
pened, nor  by  his  having,  on  one  occasion  when  in  England,  executed  a  will 
according  to  the  English  form  and  law,  or  from  the  circumstance  that  the  balk 
of  his  property  was,  at  his  death,  in  the  English  funds. 
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suit  except  the  study  of  medicine  fbr  awhile.  The  complainant 
followed  him  to  this  country,  arriving  here  in  September,  1878. 
She  claims  that  under  the  law  of  France  she  would,  if  he  bad 
died  there,  have  been  entitled  to  one-half  of  his  personal  prop- 
erty there,  notwithstanding  his  will,  iuasmuch  as  there  was  no 
nnptial  contract  between  them,  and  that  country  was  the  place 
of  matrimonial  domicil,  which  was  never  changed,  and  that  on 
principles  of  international  comity,  the  right  will  he  accorded  to 
her  here.  On  the  other  hand,  the  defendants  allege  that  Dr. 
Harrall  was  never  domiciled  in  France,  but  was  domiciled  here, 
and  that  he  was  not,  when  the  marriage  was  contracted,  nor  at 
any  time  afterwards,  of  sound  mind,  and  therefore  could  neither 
make  a  valid  contract  of  marriage  nor  change  his  domicil.  It  is 
fully  established  in  the  cause,  and,  indeed,  is  admitted  in  the 
answer,  that  if  he  was  capable  of  entering  into  the  matrimonial 
contract,  he  was  lawfully  married  to  the  complainant  in  the  city 
of  Paris,  in  1877.  There  was  a  civil  contract  and  ceremony, 
constituting  a  lawful  marriage,  on  the  20th  of  February,  and  a 
marriage  ceremony  in  the  church  on  the  1st  of  March.  There  is 
no  proof  that  he  was  not  competent  to  enter  into  the  contract. 
It  appears,  by  the  certificate  of  the  civil  marriage,  that  he  oor> 

In  Hamilton  v.  Dallas,  L.  R.  (2  Ch.  Dw.)  257,  the  personal  property  of  an 
intestate  domiciled  in  France,  was  held  distributable  under  the  French  law, 
although  he  had  never  obtained  the  authorization  imposed  by  article  18  of 
the  Code  Napoleon.  [See,  especially,  the  French  cases  cited  in  the  opinion, 
pp.  271,  272], 

A  French  subject,  by  establishing  himself  in  business  in  England,  marrying 
and  continuing  to  renide  there  for  more  than  thirty  years,  making  only  occa- 
sional business  visits  to  France,  was  held  to  have  acquired  an  English  domicil, 
notwithstanding  his  refusal  to  take  out  letters  of  naturalization  in  England, 
Brand  v.  Brunei,  L.  R.  {12  Eq.)  298;  Doucel  v.  Geoghegan,  L.  R.  (9  Ch.  Div.) 
Ul;  see  Drcvon  v.  Drevon,  10  Jur.  {N.  S.)  717;  Haldane  v.  Eckford,  L.  R. 
(8  Eq.)  631;  Greene  v.  Beckwith,  38  Mo.  384;  Hicks  v.  Skinner,  72  N.  C.  1; 
and  even  voting  in  another  state  is  not  conclusive,  Hayes  v.  Hayes,  74  Ul  Sit , 
Smith  v.  Groom,  7  Fin.  SI ;  see  Shelton  v.  Tiffin,  6  How  {US.)  163, 185  ;  Liver- 
more  v.  Farmington,  74  Me.  154 ;  Kellogg  v.  Oshkosh,  14  Wis.  623 ;  Malone  v. 
Lhutiey,  1  Phila.  192  ;  Quier  v.  0' Daniel,  1  Binn.  349,  note  ;  or  leaving  an  origi- 
nal domicil  by  constraint,  Weaver  v.  Nonrood,  59  Miss. 065  ;  Duchess  of  Orleans' 
Com,  6  Jur.  (N.  S.)  143;  see  White  v.  Brown,  1  Wall.  Jr.  217 ;  or  absence 
abroad  for  the  purpose  of  obtaining  an  education,    Von  Hoffman  v    Ward,  4 
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rectly  gave  the  date  of  his  birth,  June  26th,  1842  (he  was  there- 
fore about  thirty-five  years  old  at  the  time  of  the  marriage),  and 
the  place  of  his  nativity,  Bridgeport,  in  this  country,  and  truly 
gave  the  names  of  his  parents,  Henry  K.  and  Sarah  Harrall, 
and  stated  that  they  were  both  dead.  At  the  same  time  he  de- 
clared that  he  resided  in  Paris.  The  testimony  of  Mr.  Proxi- 
mart,  who  was  one  of  his  witnesses  at  the  civil  marriage,  and 
was  present  at  the  wedding  breakfast,  is  that  he  was  of  sound 
mind.  The  defendants  insist  that  there  is  evidence,  from  his 
letters  written  in  1877,  as  well  as  from  the  testimony  of  living 
witnesses,  that  he  was  insane  before,  at  the  time  of  and  after  the 
marriage ;  but  all  the  facts  relied  upon  on  this  head  are  easily 
accounted  for  by  the  fact  that  he  was  addicted  to  intemperance. 
George  F.  Tucker,  who  was  a  clerk  in  his  father's  banking-house, 
in  Paris,  from  1874  to  October,  1877,  testifies  that  he  observed 
a  change  in  Dr.  Harrall,  and  first  perceived  it  in  the  fall  of  1876 
or  winter  following.  He  says  the  chief  thing  was  that  Dr.  Har- 
rall did  not  recollect  money  matters;  that  he  used  to  draw 
money  and  not  remember  it,  and  when  he  came  into  the  office 
his  language  was  mingled  English  and  French,  and  that  wheu 
he  wanted  to  draw  on  America  he  would  "  mix  it  all  up."     His 

Redf.  tU;  RM*  Que,  7  Daly  *S  ;  Kelly  v.  Garrett,  67  Ala.  304  ;  or  even  the 
oath  of  the  party  as  to  his  intention,  Wilson  v.  WiUon,  L.  R  (2  P.  &  D.)  4&o, 

[n  Snider  v.  Robertson,  9  Rich.  {N.  S.)  213,  testator,  having  a  brosher  H., 
who  was  an  alien,  and  the  chief  object  of  his  bounty,  devised  certain  real  estate 
to  G.  in  trust,  and  "for  the  use  and  benefit  of  my  brother  H  ,  if  alive  at  my 
death,  the  legal  title  to  remain  and  be  vested  in  the  said  O.  uniil  such  time  as 
the  said  H.,  now  an  alien,  shall  become  duly  qualified,  according  to  acts  of 
congress  of  the  United  States  of  America,  to  take  and  to  hold  said  real  estate. 
When  the  said  H.  becomes  so  qualified,  the  said  G.  is  hereby  directed  to  exe 
cute  to  the  said  H.  a  valid  conveyance,  in  fee,  to  said  real  estate,  the  rents  and 
the  profits  to  go  to  the  said  .H.,  from  the  time  of  my  decease."  U.  never 
became  naturalized,  but  after  the  death  of  the  testator  he  became  a  deuizen 
under  the  laws  of  South  Carolina. — Held,  that  he  was  thereby  qualified  to  take 
the  lands  devised. 

A  statute  providing  that  all  personal  property  situated  in  Mississippi  should 
be  distributed  according  to  the  laws  of  that  state,  regardless  of  marital  rights 
acquired  in  other  states,  and  notwithstanding  the  domicil  of  the  decedent  and 
of  the  parties  interested  was  in  another  state,  was  upheld  and  applied  in 
Slaughter  v.  Garland,  40  Miss.  17i ;  Speed  v.  Kelly,  59  Mi*$.  47.  See  Orcmtti 
Appeal,  97  Pa.  Si.  179. 
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father,  who  was  the  head  of  the  banking-house,  testifies  on 
the  same  subject,  but  attributes  the  change  to  intemperance. 
He  says  Dr.  Harrall  was  very  intemperate,  and  came  to  his 
office  very  often  apparently  under  the  influence  of  liquor. 
He  says  there  were  times  when  he  came  in  that  he  was 
not  fit  to  take  his  money,  and  he,  the  witness,  spoke  about 
it,  and  Mrs.  Harrall  was  outside  and  would  not  let  her  husband 
take  his  money.  As  to  the  son,  George  F.  Tucker,  it  appears 
from  his  own  testimony  that  he  did  not  regard  Dr.  Harrall  as  in 
anywise  of  unsound  miud,  for  he  says  he  used  to  visit  Dr.  Har- 
rall at  his  house  twice  a  week  up  to  July  or  August,  1877,  and 
that  he  has  taken  dinner  there  perhaps  three  times  a  week.  He 
says  he  was  often  there  over  Sunday,  and  spent  the  whole  day 
with  him,  and  that  he  always  had  a  very  pleasant  time;  that 
Dr.  Harrall  always  entertained  him  very  nicely,  and  always 
wanted  to  have  p'enty  of  drink.  He  adds  that  Dr.  Harrall  was 
always  very  generous  with  the  bottle,  and  was  of  a  genial,  pleas- 
ant, sociable  temperament.  He  also  says  that  at  the  last  it  grew 
tiresome,  because  Dr.  Harrall  was  not  talkative.  Dr.  Peet,  who 
was  Dr.  Harrall's  cousin,  and  who  saw  him  in  Paris  in  1873, 
says  he  noticed  a  change  in  him  then,  that  it  was  "a  kind  of 

The  right  of  a  husband  to  receive,  and  of  a  bank  to  pay  to  him  dividends 
declared  upon  shared  of  its  stock  owned  by  and  standing  in  the  name  of  his 
wife,  was  held  to  be  determinable  by  the  law  of  the  country  in  which  the 
bank  was  located,  and  not  by  that  of  the  country  in  which  the  husband  and 
wife  were  domiciled,  Graham  v.  First  Nat.  Bank,  20  Hun  826,  84  N.  Y.  393; 
see  Hill  v.  Wright,  129  Man.  296;  HoUhaus  v.  Farris,  24  Kan.  784;  HoweL 
v.  Cassopolis,  35  Mick.  471. 

An  alien  woman,  by  marrying  a  citizen  of  this  country  abroad,  is  entitled  to 
inherit  from  him,  although  she  never  resided  here,  Burton  v.  Burton,  1  Keyee 
369;  Kane  v.  McCarthy,  68  N.  C.  299  ;  Headman  v.  Bote,  63  Oa.  468;  Laba- 
tut  v.  Schmidt,  Spears' $  Eq.  421 ;  see  Ford  v.  Huaman,  7  Bich.  165  ;  Burnett  v. 
Noble,  8  Bich.  Eq.  58;  Luhrs  v.  Eimer,  80  N.  Y.  171;  Potter  v.  TUcomh,  22 
Me.  300;  Both  v.  Both,  104  1U.  35;  Folk  v.  Bolrton,  2  Humph.  637;  Me* 
Daniel  v.  Bichards,  1  McOord  187  ;  Douglas  v.  Douglas,  26  L.  T.  (N.  S.)  630; 
Bate  v.  Ineisa,  59  Mis».  613  ;  and  may  retain  all  rights  of  property  secured  to 
her  under  a  marriage  settlement  made  there,  even  if  part  of  the  property  be 
acquired  here  after  the  marriage,  Besse  v.  Fellochaux,  78  III.  285;  De  Couche 
v.  SaveHer,  3  Johns.  Ch.  190  ;  Young  v.  Templeton,  4  La.  Ann.  254  ;  see  Dun* 
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dace  over  his  intellect ; "  and  yet  be  says  that  Dr.  Harrall  still 
took  the  same  interest  as  formerly  in  affairs  at  home,  talked 
about  jMiliticH,  about  his  privilege  of  voting  and  his  legal  resi- 
dence in  this  country.  He  further  says  that  the  dazed  condition 
of  which  he  speaks  was  not  continuous,  that  it  would  last 
through  the  day  and  then  Dr.  Harrall  would  be  out  of  it;  and 
he  says  he  does  not  know  that  it  grew  any  worse  while  he  was 
there.  He  left  Paris  in  the  latter  part  of  January,  1873,  and 
never  saw  Dr.  Harrall  afterward*.  It  may  be  added  that  he 
says  he  took  what  he  calls  a  "state  dinner"  with  Dr.  Harrall  on 
the  occasion  of  his  approaching  departure  for  home.  As  will 
have  been  seen,  he  speaks  of  January,  1873.  Other  personal 
however,  who  saw  Dr.  Harrall  after  that,  and  as  early  as  1874 
at  hast,  and  had  abundant  opportunity  to  perceive  any  change 
in  him,  say  they  first  saw  the  change  at  a  considerably  later  day. 
Young  Mr.  Tucker  says  he  first  saw  it  in  the  fall  of  1876  or 
winter  following,  and  that  before  that  Dr.  Harrall  seemed  to  be 
a  man  that  could  take  care  of  himself,  and  showed  no  signs  of 
carelessness  in  his  money  matters,  and  was  bright  and  quick 
His  father  says  the  loss  of  memory  commenced,  he  thinks,  "ex- 
actly a  year  before  February,  1877."     He  adds  that  he  should 

can  v.  Cannon,  18  Beav.  128;  Jamieson  v.  Fisher,  2  E.  &  A.  (Qm.)  *4* /  AMSL 
v.  Halite,  4  Quebec  L.  R.  120;  Fuss  v.  Fuss,  U  Wis.  256;  Ordronaux  v.  Res} 

2  Sand/.  Ch.  S3,  3  Id.  502. 

The  rights  of  a  wife,  under  the  laws  of  a  foreign  country,  where  the  mar- 
riage was  contracted,  continue  and  attach  to  the  property  of  the  husband 
f  here  he  abandons  her  and  dies  domiciled  here,  Bonuti  v.  WelseJi,  24  A.  F. 
1.7  ;  Kendall  v.  Coon*,  1  Bush  530;  Parroll  v.  Ximmo,  28  Ark.  351;  Orayerpf 
I.  Morekead,  67  N.  C.  422;  se*r  Bond  v.  Gumming*,  70  Me,  125;  SmitK  v. 
McAtee,  27  Md.  420;  Sand*  v.  Marburg,  36  Qa.  5$4. 

\s  to  the  validity  of  a  will  executed  by  a  citizen  of  Michigan,  in  Iowa,  while 
»ii  his  way  to  another  state,  where  lie  intended  to  settle.  Gibson  v.  Van  SyckU, 
'(7  Mich.  439 ;  see  also  Bonn  til  v.  I>nnrt.  4  Dutch.  1~»3%  o  Id  4**8 ;  Talmadge  v 
lalmadge,    6*1   Ala.    VXt  ;    Tn,,nf*    .1/./>mi/.    .''';    l\i     St     T.'t  ;  Shaw   v.   Shaw,  W 

Administration  where  a  decedent  die*  m  itmere,  Billiard  ▼.  Owe,  1  SUk  $9 

Sovierville  v.  Somerville,  6  Ves.  750 ;  Griffith  v.  Griffith,  Sayer  83;  Allen 
Grans,  2  B.  &  Ad.  423;  Wills' *  Case,  15  Jnr.  100;  White  v.  Rose,  3  Q  B.  49 
Grant  v.  Great  \V extern  R.  R  ,  7  I  J.  C.  C.  P.  488  ;  Fayette  v.  Livermore,  62  . 
22'J;    1   Wins   on   Err«.  f^/J  —  RkP 
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think  it  was  1875  or  1876,  that  it  was  increasing  on  him  all  the 
time,  and  that  he  did  not  notice  any  marked  change.  He  says 
he  would  not  have  paid  his  draft  unless  he  had  seen  him  sign  ii. 
8ome  of  Dr.  Harrall's  letters,  written  in  1877,  are  put  in  evi* 
dence.  While  they  show  a  change  in  him,  they,  by  no  means, 
establish  unsoundness  of  mind.  Some  of  them  were  evidently 
written  when  hi?  was  gieatly  under  the  influence  of  strong  drink. 
On  the  other  hand,  there  is  the  testimony  of  persons  who  knew 
him  at  Suresnes  while  he  lived  there,  and  saw  him  daily,  and 
some  of  them  had  frequent  business  transactions  with  him  in  a' 
small  way.  He  appears  to  have  been  competent  to  transact 
ordinary  affairs.  His  letter  of  October  23d,  1877,  eight  months 
after  his  marriage,  in  which  he  refers  to  advice  given  to  him  by 
his  brother  Henry  to  sell  the  house  at  Bridgeport,  and  invest 
the  proceeds  in  bonds  of  some  kind,  is  evidence  that  at  that 
time  he  was  able  to  understand  and  transact  business.  It  seems 
to  me  quite  clear  that  his  loss  of  mental  vigor  was  attributable 
to  his  indulgence  in  intoxicating  liquors,  which,  being  continued, 
at  last  probably  rendered  him  mentally  incompetent  to  do  busi- 
ness. I  cannot  conclude  that  when  he  was  married  he  was 
mentally  incapacitated  to  contract  marriage,  or  change  or  estab- 
lish his  domicil.  I  have  not  overlooked  the  medical  certificate 
put  in  evidence  by  the  defendants.  It  was  made  by  two  French 
physicians  in  Paris  in  May,  1878,  about  fifteen  months  after  the 
marriage.  It  is  not  competent  evidence,  and  if  it  were,  it  certi- 
fies to  Dr.  Harrall's  condition  not  at  the  time  of  the  marriage, 
but  more  than  a  year  afterwards.  And  it  may  be  added,  while 
it  certifies  that  he  was  then  in  a  feeble  mental  condition,  it  states 
that  he  understood  what  was  said  to  him,  and  made  appropriate 
replies,  though  he  answered  briefly  and  slowly. 

That  Dr.  Harrall  had  settled  himself  in  France  to  live  there 
and  make  it  hi-  home,  is  evidenced  by  the  fact  that  when  he  was 
married  he  had  already  lived  there  for  five  years  and  called 
Paris  his  place  of  residence ;  by  his  marrying  a  French  woman 
and  establishing  himself  in  a  house  w  France,  on  which  he 
took  a  lease  for  two  years,  and  which  he  contemplated  buying, 
if  he  could,  as  a  place  of  permanent  ••evidence,  and  in  which  bo 
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resided  with  his  wife.  It  appears  by  his  letter  of  March  26th, 
1877,  written  about  a  month  after  his  marriage  took  place,  that 
he  had  at  that  date  already  rented  the  house;  so  that  he  mart 
have  rented  it  soon  after  his  marriage.  He  went  to  Earopc 
merely  to  complete  his  medical  education,  bat  he  appears  to 
have  abandoned  his  profession  and  settled  himself  down  to  live 
in  France.  In  one  of  his  let i ere,  dated  May  18th,  1877,  about 
three  months  after  his  marriage,  he  says  he  is  married  and 
happy  and  conteuted,  and  in  a  postscript  says  he  hopes,  by 
economy,  to  come  home  "in  some  time;"  and  he  says  in  another 
letter  of  September  4th  following,  that  he  will  "  try  and  make 
enough  by  economy  to  come  to  America."  In  a  postscript  to  a 
letter  of  April,  1878,  he  says  he  "does  wish  his  wife  [would] 
come  with  him  to  America."  Bat  there  is  no  evidence  in  these 
expressions  of  an  intention  to  return  to  stay.  When  they  were 
written  he  was  settled  at  Suresnes,  and  was  living  there  in  a 
house  on  which  he  had  a  lease  for  two  years.  Had  he  been  dis- 
posed to  return  to  this  country,  he  could  at  any  time  have  ob- 
tained the  money  of  his  own  from  his  own  agent  to  do  so.  We 
have  not  the  whole  of  the  correspondence  of  which  these  letters 
form  part,  and  therefore  do  not  know  to  what  propositions,  sug- 
gestions or  requests  the  expressions  under  consideration  are  re- 
plies. They  6eem  rather  to  refer  to  a  visit  to  America  than  to 
be  expressions  of  intention  to  return  here  to  live.  It  is  entirely 
clear,  from  George  Harrall's  testimony,  that  Dr.  Harrall  did 
not  leave  France  with  no  intention  of  returning.  It  appears 
from  that  testimony  that  when  the  witness  told  Dr.  Harrall  that 
he  wanted  him  to  go  home  with  him,  the  latter  said  that  he 
wanted  to  go  back  to  Suresnes;  and  the  witness  says  that  Mrs. 
Ilarrall  did  not  know  that  her  husband  was  coming  to  America, 
and  he  also  says  he,  the  witness,  told  her  she  should  not  come 
with  him.  Dr.  Harrall,  when  he  left  France,  took  no  clol 
with  him  except  what  he  wore.  It  seems  quite  evident  that  hi 
brother,  who  took  him  away,  went  to  Paris  for  the  purpose,  am 
it  appears  from  the  testimony  of  their  sister,  that  after  he 


here  Dr.  Harrall  expected  to  return  to  France,     One  of  tl       oe 
French  witnesses  testifies  that  when  Mrs.  Harrall  wept,  in  vi^sr 
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oi  Dr.  Harrall'8  going  to  America,  he  tefcl  her  not  to  cry ;  thai 
he  would  return  in  three  months  and  would  have  plenty  of 
money,  and  she  would  be  very  happy.  There  is  no  proof  of  any 
intention  to  change  his  domicil  on  his  return  to  this  country,  but 
the  evidence  is  to  the  contrary.  It  is  quite  manifest  that  if  he 
had  been  left  to  himself  he  would  not  have  left  France  at  all. 
He  was  attached  to  his  wife,  and  not  only  is  there  no  proof  that 
he  meant  to  abandon  her,  but  he  undoubtedly  meant  to  return 
to  her.  All  the  circumstances  of  his  leaving  France  are  opposed 
to  the  idea  that  he  intended  to  return  to  this  country  to  stay  per- 
manently. 

By  the  law  of  France,  where  there  is  no  contract  between  them 
on  the  subject,  the  parties  to  a  marriage  are,  by  what  is  called  U 
regime  de  la  communauU,  entitled  in  common  (each  to  one-half), 
by  a  kind  of  partnership,  to  the  personal  property  which  belonged 
to  either  of  them  at  the  time  of  the  marriage,  or  which  they  ac- 
quired afterward*  by  title  of  succession  or  by  gift  (unless  other- 
wise provided  by  the  donor)  and  the  produce  thereof,  and  all  the 
real  estate  acquired  by  either  during  the  continuance  of  the  mar- 
riage relation,  except  such  as  is  acquired  by  inheritance  or  gift 
Code  Civil  §  llfil.     If  the  husband,  as  in  the  case  in  hand,  made 
a  will  before  marriage  disposing  of  his  estate  to  others,  it  will 
only,  as  to  the  common  property,  be  operative  as  to  his  share. 
"As  a  general  rule/'  says  Mr.  Parsons,  "  the  rights  of  the  parties 
as  springing  from  the  relation  of  marriage,  where  there  is  no 
special  nuptial  contract,  must  be  determined  by  the  place  where 
they  then  supposed  themselves  and  intended  to  be  domiciled/' 
#  Pars,  on  Cord.  111.     "  It  is  universally  allowed,"  says  Mr. 
Westlake,  "  that  when  a  marriage  takes  place  without  settlement, 
the  mutual  rights  of  the  husband  and  wife  in  each  other's  mov- 
able property,  whether  owned  at  the  time  of  the  marriage  oi 
afterwards  acquired,  are  to  be  regulated  by  the  law  of  the  matri- 
monial domicil,  so  long  as  that  remains  unchanged."     Westlake 
J*riv.  Int.  Law  85%.     Judge  Story  states  it  as  a  proposition, 
*?hich,   though    not    universally   established   or  recognized    in 
-America,  has  much  of  domestic  authority  for  its  support  and  none 
in  opposition  to  it,  that  "  where  there  is  no  express  contract  the 
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law  of   the   tannin  ■■ill   dooriol   will   govern   is   to  all  tin 
rights  of  die  parties  to  their  present  property  in  that  place, 
and  as  to  all  persroaZ  propeiry  everywhere,  opon  the  principle 
thai   movables  hire  no  amui  or  rather  tliat   they  accompany 
die  person  everywhere,  and   that  as  to  immovables  the  law 
m  «a\r  will  prevail.9    Skrtf*  Co»/L  L.  §  186.    That  domiefl, 
where  :hp*re  3s  r»  intention  to  remove  to  another  state,  is  that 
of  tie  ha*band   at  the  time  of  the  marriage.     It  is  orged  in 
thk  esse,  however,  that  Dr.  Harrall  coad  not  have  obtained 
a  *irci:cil  :zv  France  at  the  time  of  hk  marriage,  because,  it  ■ 
alleged,  the  French  code  deciares  that  a  foreigner,  to  obtain  a 
docixt.  :a  thai  coontrr,  most  apply  to  the  government  for  per- 
cssei  a  to  &?  so,  and  obtain  express  authority  from  it  to  frtiKlfrh 
socfc  J>  s:oiL  and  that  Dr.  Harrall  made  no  such   application. 
The  :  rovisoa  :n  qaescoa  as  L  'ebnager  qui  awra  ef£  adwus  par  k 
Qomrr%*m*n£  «  efcs&Er  asm  domicile  em  Framce  wjemira  de  mat  fai 
<£<->.%;«  nriu#  icrrf  q*£  cemtimmanj  d'a  redder.     Code  art  L  ek  1 
§  13.     Rit  the  object  of  thai  provision  is  to  establish  the  mode 
!a  ViVc  i  fore-ig-aer  can  become  entitled  to  enjoy  die  civil  rights 
:"  i  Frvstfr.saa.  and  it  does  noc  affect  the  consideration  of  the 
que<c>:a  n --w  be:  *e  tse.     Although  Dr.  Harrall  had  not  been 
adni:::eu  :.:  :.*■*  :;vi*  rghts  of  a  Frenchman,  or,  in  other  words, 
Lii.  c  c  to  :2?e    or  :";ra  of  speech  en  the  subject,  become  nataral- 
iatvi  *>   Frurroe.  that  f*-t  <::d  doc  prevent  him  from  obtaining  a    <* 
A>c:i-jil.  :s  rkt.  :h-re.     A=»i  the  rights  of  the  complainant  areto^ac 
V?  dTttrmicevi,  aoc  :>y  the  decssoci  of  the  question  whether  herraw 
hu-^aii  ±^^zir£ii  allrgaaoe  to  the  government  of  France,  bom>v 
by  ::.t  dn:  :>.;;*     :*  :r«e  ^.i^ioc  whether,  when  the  marriage  to 
p  ".*>?.  he  w*>  doaicileu.  :a  ract>  in  that  country.     8ee  Dicey  <m 
<A*c:  .-s."  ?V^.     Sewn*  ca^es  are  cited  in  which  the  French  court- 
hiv*  r-ld  that,  t::  the  absence  of  any  express  nuptial  contract,  t 
hu^ctit:  -%<  tsere  doex  ictl*  in  nice,  determined  the  widow's  righ»*~     I 
ic  -  :j>  r^rsocai  estate.     It  s*  urged  that  there  are  decisions  <        * 
those  courts  to  the  coctrary  also* 

But  ::  is  a  quest  ;oa  coc  depending  tor  its  determination  rmu        if 
on  the  decision  of  the  French  courts*     It  is  a  question  of  intmmwr 
*atioaal  '.iw,  upon  which  the  adjudications  of  those  coarts    sot 
ndeed  of  very  high  importance*  but  it  is  to  be  decided  in  •xJ&ir 
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case  here  according  to  what  may  seem  to  be  just  views  and  prin- 
ciples. I  conclude  from  the  evidence  that  Dr.  Harrall,  at  the 
time  of  his  marriage,  was  in  fact  domiciled  in  France ;  that  he 
intended  to  reside  there  permanently,  and  did  not  intend  to 
return  to  America  to  reside,  and  that  after  that  time  he  never 
changed  his  domicil.  It  follows  that  as  the  law  of  France  would 
give  the  complainant  one-half  of  the  personal  estate  of  her  hus- 
band notwithstanding  the  will,  this  court  should  therefore  award 
it  to  her.  Had  Dr.  Harrall  been  domiciled  here,  and  died  in- 
testate, our  law  would  have  given  to  her  one-half  of  his  per- 
sonal estate,  for  he  had  no  children,  and  in  this  connection  it 
will  not  be  amiss  to  state,  although  the  fact  will  not  affect  the 
decision,  that  in  November,  1877,  his  attorney  and  agent  m  New 
York,  who  also  was  his  friend  and  confidential  adviser,  wrote  to 
him  in  regard  to  the  condition  of  his  business  affairs  here,  giving 
him  advice  as  to  what  he  should  do  to  protect  his  property 
against  his  generous  disposition  and  the  temptation  to  lavish 
expenditure,  and  stated  to  him  that  perhaps  he  was  not  aware 
that  his  marriage  had  annulled  the  will  which  he  made  before 
leaving  this  country,  but  that  such  was  the  fact.  This  was -about 
nine  months  after  the  marriage.  This  statement  of  the  law  as  to 
the  revocation  of  his  will  by  marriage  was  erroneous,  as  a  state- 
ment of  the  law  of  New  York  where  the  testator  was  domiciled 
when  he  left  this  country.  By  that  statement  he  undoubtedly 
was  assured  that  the  disposition  of  his  property  in  case  of  his 
death  could  not  be  controlled  or  affected  by  that  will.  He  died 
in  Pennsylvania.  By  the  law  of  that  state  a  testator's  marriage 
is,  as  to  his  wife,  a  revocation  of  his  existing  will,  and  her  rights 
in  his  property  on  his  death  are  the  same,  so  far  as  that  will  is 
concerned,  as  if  he  had  died  intestate.  But  Dr.  Harrall  was  not 
domiciled  in  that  state.  Nor  was  he  domiciled  here.  His  domicil, 
if  not  in  France,  was  in  New  York.  In  my  judgment,  it  was 
in  the  former.  Though  he  did  not  die  in  this  state,  and  was  not 
domiciled  here  when  he  died,  his  personal  property  is  bere,  and 
bin  will  was  proved  here.  This  suit  is  therefore  brought  here. 
Had  he  remained  in  Fran/j  up  to  his  death,  the  complainant 
*oald  have  been  entitled  to  one-half  of  his  personal  property. 
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She  should,  under  the  circumstances,  be  decreed  to  have  the  i 
right  here.  There  will  be  a  decree  in  her  favor  accordingly.  She 
is  entitled  to  costs,  payable  oat  of  the  estate. 


Mart  Ann  W.  Ellioott 

v. 

John  M.  Chamberlin  et  al. 

A  testator's  daughter  and  only  child  had  been  given  a  life  interest  in  a  put 
i  her  father's  estate,  by  hit  will.  In  order  to  displace  the  executor*,  and  to 
obtain  the  control  of  the  estate  herself,  with  a  view  to  annulling  the  trusts  as 
far  as  possible  to  her  own  advantage,  she  made  a  verbal  agreement  with  one 
of  the  executors  (Chamberlin),  in  1872,  to  pay  him  $10,000  to  renounce  his 
>ffice,  which  he  did  accordingly,  and  she  paid  him,  at  different  times,  $7,500. 
Me  died  in  1879,  and  his  executors  brought  an  action  at  law  against  her  to 
recover  the  $2,500,  represented  by  her  note.  The  other  remaining  executor 
also  renounced  in  1872,  and  she  was  at  once  appointed  administratrix  with  the 
will  annexed,  and  Chamberlin  became  her  surety  in  $80,000. — Held,  that  coat- 
plainant  is  not  entitled  to  restrain  Chamberlin's  executors  from  collecting  ths 
$2,500  at  law,  nor  to  relief  as  to  the  $7,500  previously  paid. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  E.  P.  Qmklin  and  Mr.  J.  O.  Shipman,  for  complainant 

Mr.  J.  N.  Voorhees,  for  defendants. 

The  Chancellor. 

The  complainant,  in  the   fall  of  1872,  made  an  agreement 
with    Arophlius   B.   Chamberlin,   now  deceased,   to    pay   him 

Note. — Query,  as  to  the  validity  of  this  agreement.  In  Staunton  v.  Faritr^ 
19  Hun  55t  an  agreement  by  one  who  had  been  named  as  an  executor  in  asi 
will,  made  prior  to  testator's  death  and  contrary  to  his  expressed  wishes,  b^ 
which  for  a  valuable  consideration,  he  agreed  to  renounce  the  office,  wi 
to  be  void  as  against  public  policy. — Rsf. 
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|10,000  in  consideration  of  his  renouncing  the  executorship  of 
the  will  of  her  father,  Elisha  Warford,  deceased,  which  was 
then  in  litigation  in  the  Hunterdon  orphans  court  on  a  caveat 
filed  by  her.  The  testator  lived  and  died  in  that  county.  The 
executors  were  Mr.  Chamberlin  and  Holcombe  Warford,  a 
nephew  of  the  testator,  who  lived  in  the  same  house  with  the 
complainant  and  testator  at  the  time  of  the  death  of  the  latter, 
and  who,  at  the  time  of  the  above-mentioned  agreement  (to  which 
he  was  not  a  party),  still  resided  in  Hunterdon  county.  The 
testator  died  May  16th,  1872.  The  will  was  made  November 
11th,  1862,  and  the  codicil  February  4th,  1868.  The  oaveat 
was  filed  on  the  28th  of  May,  1872.  On  the  6th  of  July 
following,  the  complainant  was  appointed  administratrix  pen- 
deixte  lite,  and  gave  bond  accordingly,  pursuant  to  the  require- 
ment of  the  court,  in  the  sum  of  $80,000.  The  application  for 
the  grant  of  that  administration  was  made  by  her.  She  stated 
in  her  petition  that  the  testator  died  possessed  of  personal  estate 
in  this  state  worth,  according  to  the  best  information  she  could 
obtain,  between  $80,000  and  $90,000.  The  personal  estate  was 
appraised,  however,  in  her  inventory  as  administratrix  pendente 
lite,  at  $42,739.62.  The  testator's  real  estate  in  this  state  was 
worth,  according  to  the  bill,  at  the  time  of  his  death,  $40,000. 
By  the  will,  the  testator  made  a  provision  for  his  wife  (who  pre- 
deceased him,  however);  gave  various  pecuniary  legacies;  gave 
his  Tennessee  lands  to  his  three  grandchildren,  Rachel,  War- 
ford  and  George  W.  Ellicott,  children  of  the  complainant,  who 
was  his  only  child ;  gave  the  farm  on  which  he  at  the  date  of 
the  will  resided,  to  Rachel ;  a  farm  then  occupied  by  Richard 
Williamson  to  Warford,  and  a  farm  then  occupied  by  Jacob 
Lake  to  George,  and  after  a  specific  bequest  to  Holcombe  War- 
ford, gave  all  the  residue  to  the  complainant,  empowering  his 
executors  to  sell  if  she  should  desire  it.  By  the  codicil,  he 
devised  to  Warford,  Rachel  and  George  respectively,  for  life, 
with  remainder  to  their  children,  as  follows:  To  Warford,  a 
farm  on  which  Robert  Skinner  then  resided,  and  one  of  his  brick 
houses  in  Lambertville ;  to  Rachel,  a  farm  on  which  Richard 
Williamson  then  lived,  and   another  of  those  houses,  and   to 
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!j*»rue,  t  Sum  :hen  occupied  by  Jonathan  Eicke,  and  another 
r    ii^    wises.     To  cue  complainant  he  gave  certain  persoml 
3rr»#j^ryv  jd»i  jneh  joe  of  his  houses  in  Baltimore  as  she  should 
<*pf«r!\  W  ilk.  -mil  remainder  to  her  heirs.    He  then  gave  two 
j^sa*-.**.  tad  tirtBtad  liia  executors  to  sell  at  public  sale  at  anch 
•im*  mi   m  *aeh  arms  as  they  should  deem  proper  for  the 
nivr*5*5  a  iia  -state,  jnd  collect  ail  his  debts  and  money,  ind 
nn?c*«f  riwsn  o»  xmvertail  trie  estate  not  specifically  disposed  of 
uxo  TUHkpr  jad  invest  it  in  city  and  railroad  bonds,  and  pay  the 
jKtvne  :o  :he  amnhunanr  fcr  Iife^  the  principal  at  bar  decease 
m  /o  :o  jer  jczesl     From  cne  time  when  she  became  — »|n«MiH 
w*tt   iie  jofitenm  if  die  will  and  codicil,  which  was  not  until 
itW  i«r  rlicher*  ieadu  due  tmmplainant  was  desirous  of  obtain- 
ing- yiacmi   u*  die  •atase.    Ad  before  stated,  she  was   his  only 
•bud   *he  ww  *  widow',  and  Rachel,  Warford  and  George  were 
.ler  ihudreo-.     Mr.  Chamberiin  oArad  the  will  and  codicil  fir 
pmcare  M.r-  3$;ta.  1*71  but  on  the  same  day  the  complainant 
d.*!  roe  xeenc  and  probate  was  therefore  denied  for  the  tune, 
ia«:  x  '.  rigarion  ?v±r  ;uus  iuscramens  began.  After  it  commenced, 
:<!■»  yrapi.-fc-'Wjr;  approached  Mr.  Chamberlin  and  sought  to  induce 
2.3i  v  T*raz*y±  zh&  exaairorshrp,  but  he  refused.     It  appears 
:iar  H.:*xmbe  Wir&ri  rhe  other  executor,  was  willing  to  do  so 
if  it*  i*£ir*d  fc.     la  or  about  October,  1872,  a  verbal  agree- 
-•%:  w*»  =uhie  between  her  and  Mr.  Chamberlin,  that  in  coo- 
sidera-^o   o:    flO.010,  to  be  paid   by  her  to  him,  he  would 
renr;cc.-e,  arxi  on  receipt  of  the  tax  paid  by  him  therefor,  con-   — 
vey  :.;  be-  a  rax- title  be  had  oUained  to  some  land  on  which  tk-  ■ 
carafe  he  i  a  mortgage.     On  the  16th  of  November,  1872,  sbe^^ 
paid  him  $200  on  account.     One  year  afterwards  she  paid  bio 
$150,  ztA   in   March,  1874,  she  paid  him  in  cash,  and  by 
assignment  to  him  of  a  bond  and  mortgage  given  to  her  by  Pet* 
A.  Yawger,  and  which  she  held  in  her  own  right,  $4,611.8£ 
and  for  the  balance  gave  him  her  note  for  $6,000,  payable  on  tt 
i>t  of  April,  1875,  with  interest  from  April  1st,  1874.   Ontb^nea*r 
note  she  paid  $2,500  of  principal,   and   made  a   payment 
interest.     Mr.  Chamberlin  diet!  in  May,  1879.     In  August  " 
lowing,  his  executors  brought  a  suit  against  the  complainant* 
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the  Hunterdon  circuit  court  to  recover  the  balance  due  on  the 
note.    On  the  18th  of  December  following  the  bill  was  filed. 

Ite  object  is  not  only  to  stay  that  suit  and  obtain  a  decree  for 
the  return  of  the  note,  but  to  compel  the  repayment  to  the  com- 
plainant of  the  money  paid  on  account  of  the  $10,000,  and  the 
assignment  to  her  of  a  bond  and  mortgage  which  Mr.  Chamber- 
lin took  from  Yawger  in  place  of  those  which  she  assigned  to 
him  as  part  payment  of  the  $10,000. 

The  ground  for  relief  stated  in  the  bill  is  what  is  there  claimed 
to  be  duress,  the  circumstances  of  which  are  said  to  be  that  Mr. 
Chamberlin  claimed  and  insisted  that  the  executors  would,  by 
virtue  of  the  codicil,  have  the  entire  control  and  disposition  of 
the  estate,  and  that  the  complainant  believed  that  he  had  exer- 
cised undue  influence  over  the  testator  to  induce  him  to  make  the 
oodicil,  and  that  she  feared  and  believed  that  he  would  take 
advantage  of  the  power  over  the  property  which  the  codicil  gave 
to  the  executors,  and  sell  the  real  estate  for  cash  and  have  it  bid 
off  for  him  by  some  friend  of  his  at  much  less  than  its  actual 
value,  and  that  he  threatened  that  he  could  and  would  make  and 
realise  as  gain  for  himself  from  the  estate  the  sum  of  $25,000, 
knowing,  at  the  same  time,  that  his  legal  fees  and  commissions 
would  not  amount  to  that,  but  to  a  much  smaller  sum,  and  that 
she  believed  and  feared  that  the  estate  would  be  squandered  and 
lost,  and  disposed  of  in  such  a  way  as  that  he  would  make  great 
gains  therefrom,  and  she  and  her  children,  on  the  other  hand, 
be  impoverished  thereby.  She  claims,  by  the  bill,  that  what  she 
has  paid  on  account  of  the  agreement  has  been  paid  out  of  the 
money  of  the  estate,  and  states  that  if  she  be  compelled  to  pay 
the  money  due  on  the  note  it  will  be  paid  out  of  the  same  funds. 

The  proof  shows  that,  as  before  stated,  from  the  beginning  the 
complainant  was  anxious  to  get  control  of  the  estate  herself,  and 
she  approached  Mr.  Chamberlin  on  the  subject,  with  a  request 
that  he  would  renounce.  He  refused  to  do  so  unless  she  would 
pay  him  a  satisfactory  compensation  therefor.  Her  testimony  as 
to  the  statements  of  Mr.  Chamberlin  and  her  transactions  with 
him,  are  not  competent  evidence.  P.  L.  of  1880  p.  62.  Her 
son  Benjamin  (Warford)  testifies  that  she  asked  Mr.  Chamberlin 
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whether  he  had  any  interest  in  the  estate  farther  than  his  lawful 
fees  and  commissions  in  settling  it,  and  be  replied  that  be  could 
make  $20,000  in  settling  it,  and  selling  the  different  pieces  of 
property  and  investing  the  money,  as  directed  in  the  codicil,  and 
be  would  do  it;  and  that  she  then  asked  him  if  he  could  make 
that  amount  by  settling  the  estate  honestly,  and  be  says  he  does 
not  think  Mr.  Cbamberlin  answered  that  question.    He  says 
Mr.  Cbamberlin  asked  $20,000  as  consideration  for  renouncing. 
Benjamin  further  says  that  subsequently  Mr.  Cbamberlin,  on  her 
refusing  to  give  $20,000,  offered  to  take  $18,000,  and  then 
$15,000,  then  $12,000,  and  finally  $10,000,  which  she  agreed 
to  jjive.    There  is  no  evidence  of  any  threats  on  Mr.  Chamber- 
lin's  part,  nor  even  of  any  pressure  to  obtain  the  agreement,  but 
it  is  quite  apparent  that  lie  took  advantage  of  her  great  anxiety 
to  get  control  of  the  estate  to  obtain  a  price  for  bis  renunciation, 
which  he  well  knew  was  exorbitant,  and  to  that  end  made  state- 
ments to  her  as  to  what  he  could  make   for  himself  by  the  t 
executorship,  which  were  gross  exaggerations,  and  excited  her                  z 
apprehensions  of  fraud  on  his  part,  if  he  should  be  permitted  to                c 
execute  the  will.     But,  on  the  other  hand,  she  was  administratrix               ^ 
pendente  lite  and  knew  what  the  probable  amount  of  the  estate           &*t 
was,  and  had  abundant  opportunity  to  obtain  information  on  the        «^, 
whole  subject.    She  filed  her  inventory  as  administratrix  pendente     ^j^^  , 
lite,  on  the  3d  of  October,  1872,  and,  of  course,  knew  what  the  ^^-j-., 
pergonal  estate  was  appraised  at  then.     She  was,  by  no  meane^^^^ 
inops  consiliu     On  the  coutrary,  she  had  the  means  of  obiaiuin^^^  «.    • 
the  best  legal  advice.     She  was  represented  by  four  eminiLc  __^      ' 
lawyers  in  the  contest  over  the  will  and  codicil,  and  she  inform* ^^  . 
one  of  them  of  the  agreement  before  she  paid  anything  whate^»- 
on  account  of  it. 

It  was  by  no  means  difficult  for  her  to  ascertain  what  ^ 
executorship  would  be  fairly  worth  to  Mr.  Cbamberlin,  ^a^ 
what  powers  were  conferred  on  the  executors  by  the  codicil.  72** 
business  was  not  done  in  any  haste.  She  appears  to  have  m&cle 
application  to  Mr.  Chumberlin  and  not  he  to  her.  The  agrees 
ment  was  never  reduced  to  writing.  To  say  nothing  of  the  tioK* 
occupied  iu  the  negotiations,  a  whole  year  elapsed  after  the 
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payment,  oo  aooount  of  it  (which  was  but  $200),  until  the  next 
was  made  (which  was  only  $150),  and  then  four  months  elapsed 
before  the  next  payment  Though  the  evidence  on  her  side  is 
that  it  was  no  part  of  the  bargain  that  he  should  do  so,  Mr. 
Chamberlin  became  surety  for  her  on  her  bond  in  the  penalty  of 
$80,000,  given  as  administratrix  cum  Udamento  annexo.  The 
othor  sureties  were  her  daughter  and  one  of  her  sons.  There 
appears  to  have  been  no  unkind  feeling  on  her  part  towards  Mr. 
Chamberlin  on  account  of  the  bargain.  It  was  not  only  volun- 
tarily made  by  her  but  it  was  of  her  own  seeking.  The  sum  de- 
manded was  very  excessive,  and  so  was  the  sum  obtained.  Mr. 
Chamberlin's  son,  who  was  present  at  and  took  part  in  the  nego- 
tiation, says  he  never  heard  his  father  ask  a  larger  sum  than 
$15,000,  and  from  Benjamin  W.  Ellieott's  testimony  it  would 
seem  that  the  highest  sum  he  heard  Mr.  Chamberlin  ask  was 
$20,000.  According  to  Mr  Nixon's  testimony  he  at  first  de- 
manded $25,000.  But  whatever  may  have  been  the  highest 
sum,  the  sum  he  obtained  was  greatly  in  excess  of  what  he  could 
fairly  claim.  But  for  all  that  I  do  not  think  the  complainant  is 
entitled  to  relief  in  this  court.  I  am  satisfied  from  the  evidence 
that  her  object  was  to  displace  the  trustees  whom  the  testator  had 
appointed,  and  to  whom  he  had  committed  the  management  of 
his  estate,  not  so  much  from  apprehension  of  fraudulent  manage- 
ment on  the  part  of  Mr.  Chamberlin  as  to  obtain  the  control  of 
the  estate  herself,  with  a  view  to  annulling  the  trusts  as  far  as 
(KKsible  to  her  own  advantage.  It  appears  that  as  administra- 
trix with  the  will  annexed,  she  sold  the  real  estate,  valued  at 
$40,000,  to  her  son  for  about  $6,200,  and  received  a  conveyance 
of  it  from  him  to  herself.  Though  the  sale  was  public  yet  it 
was  so  conducted  as  to  favor  and  effectuate  a  purpose  on  her 
part  (if  such  she  had)  to  acquire  ownership  of  the  property  sold, 
and  so  change  her  life  estate  in  it  to  an  absolute  title,  in  fee.  It 
is  also  clear  that  it  was  part  of  the  understanding  between  her 
and  Mr.  Chamberlin  that  she  should  obtain  the  renunciation  of 
the  other  executor  as  she  readily  could  and  did,  and  that  letters 
of  administration  with  the  will  annexed  should  be  issued  to  her, 
and  that  Mr.  Chamberlin  would  be  her  surety.     Her  counsel,  to 
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Van  Fleet,  V.  C. 

This  suit  is  brought  to  reform  a  mining  lease.  Reformation 
is  asked  on  the  ground  of  mistake.  The  power  of  a  court  of 
equity  to  reform  deeds  and  other  writings  for  the  correction  of 
mistakes  stands  among  its  most  ancient  and  useful  powers.  To 
warrant  its  exercise,  however,  the  proof  in  demonstration  of 
mistake  must  be  clear  and  satisfactory,  such  as  produces  a  strong 
conviction  of  its  truth.  That  which  is  written  will  not  be 
changed  on  loose,  doubtful  or  equivocal  evidence.  A  mistake, 
in  a  legal  sense,  may  be  defined  to  be  the  doing  of  an  act  under 
an  erroneous  conviction,  which  act,  but  for  such  conviction, 
would  not  have  been  done. 

The  lease  in  question  bears  date  August  26th,  1881,  and  was 
executed  by  the  complainant,  as  lessor,  and  by  Edwin  G.  Bulgin 
and  George  G.  Bulgin,  who  were  then  copartners,  in  their  part- 
nership name,  and  by  Aurelius  J.  Swayze,  as  lessees.  The 
lessees  subsequently  assigned  their  rights  to  Ario  Pardee,  subject, 
however,  to  his  right  to  re  assign  to  them  on  three  months' 
notice.  The  lease  grants  a  term  of  twenty-one  years,  and  gives 
the  lessees  the  right  to  erect  and  remove  buildings  and  machinery, 
to  make  roads  and  to  dig  and  remove  minerals;  the  lessees 
covenant  to  commence  mining  within  ten  days,  to  pay  fifty  cents 
a  ton  on  each  gross  ton  of  merchantable  ore  mined  the  first  year, 
and  after  the  first  year  to  mine  and  raise  two  thousand  gross  tons 
each  year,  or  pay  for  the  same  at  the  rate  of  fifty  cents  a  ton. 
The  mistake  which  the  complainant  seeks  to  correct,  is  found  in 
the  description  of  the  land  covered  by  the  lease.  The  descrip- 
tion, up.  to  and  embracing  the  error,  is  in  these  words : 

44  Beginning  at  a  point  in  Andrew  J.  Cummins's  and  Scranton's  line,  at  a 
point  on  the  north  side  of  the  public  road,  on  the  south  side  of  the  great 
Meadows,  and  known  as  the  Hopkins  Mine  Hole,  on  said  Cummins's,  and 
runs,  first,  by  said  Cummins's  line  southeasterly,  to  the  north  edge  of  said 
Cummins's  timber  land;  thence,  a  northeasterly  course,  along  said  timber 
land,  to  a  point  where  a  line  running  parallel  to  the  first  liie  will  strike  a 
black  cherry  tree,  on  the  north  side  of  said  road  and  about  one  hundred  feet 
southwesterly  from  said  Cummins's  barn." 
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The  first  line  given,  the  one  running  from  the  Hopkins  Mine 
Hole  to  the  north  edge  of  Cummins's  timber  laud,  although  de- 
scribed as  running  bat  a  single  coarse — southeasterly — and 
should,  therefore,  in  the  absence  of  other  indication  of  intention, 
be  understood  to  require  a  straight  line,  is,  in  fact,  a  broken  line 
with  three  angles.  It  runs,  first,  southerly,  then  easterly,  then 
southeasterly,  and  lastly,  southerly. 

Now,  the  third  line,  the  one  extending  from  a  point  along 
Cum  mine's  timber  land  to  the  black  cherry  tree,  is,  according  to 
the  words  of  the  description,  to  be  run  parallel  to  this  broken 
line.  To  do  this,  it  is  necessary  to  extend  the  second  Hue,  the 
one  along  the  timber  land,  more  than  twice  as  far  as  would  be 
required  to  reach  the  cherry  tree  by  a  straight  line.  The  area 
of  the  tract  demised  is  thus  very  greatly  enlarged.  The  com- 
plainant says  that  the  line  to  the  cherry  tree  was  to  be  straight* 
that  the  line  along  the  timber  land  was  to  be  extended  to  a  point 
opposite  the  cherry  tree,  and  then  to  run  straight  to  that  tree. 
As  the  description  now  stands,  it  is  obvious  that  if  it  is  possible 
to  run  the  third  line  so  as  to  make  it  parallel  to  the  broken  line, 
the  lease  will  embrace  a  much  larger  quantity  of  land  than  the 
complainant  intended  it  should,  if  it  be  true  that  he  intended,  at 
the  time  the  contract  was  made,  that  the  line  from  the  timber 
land  to  the  cherry  tree  should  be  a  straight  line. 

There  can  be  little  doubt,  under  the  evidence,  that  such  was 
the  complainant's  intention,  and  that  the  person  who  negotiated  - 
the  lease  on  the  part  of  the  lessees  so  understood  at  the  time  the  -^ 
contract  was  made.  The  negotiations  on  the  part  of  the  leasees  -^ 
were  conducted  by  Mr.  Edward  G.  Bulgin.  It  is  not  disputed 
that  Mr.  Bulgin  understood  that  the  complainant  would  noL= 
loft*e  hi*  whole  farm.     It  was,  therefore,  of  the  first  importances^ 

an  an  initial  step  in  the  negotiations,  to  have  a  clear  understand 

ing  where  the  line  should  run  separating  the  part  he  intended  tc^ 
I«mw  tYom  the  part  he  intended  to  retain.     It  is  scarcely  possible 
to  Mieve  that  any  wnsible  person  would  conclude  a  bargain  of 
I  hi*  kind  without  a  distinct  understanding  upon  that  subject. 
Tlw  Ii**<h*  had  agreed  to  pay  a  fixed  sum  on  a  certain  number 
of  Iimhi  of  ore  annually,  whether  they  raised  that  quantity  or 
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not;  ordinary  prudence  would,  therefore,  it  would  seem,  have 
restrained  them  from  making  such  an  agreement  until  the 
boundaries  of  the  land  from  which  they  should  have  a  right  to 
take  the  ore,  had  been  dearly  defined  and  finally  agreed  upon. 
The  complainant  swears  that  he  pointed  out  to  Mr.  Bulgin,  on 
die  day  the  lease  was  executed,  and  before  they  went  to  the 
scrivener's  to  have  the  lease  drawn,  where  the  line  would  run, 
that  he  directed  his  attention  to  a  dead  chestnut  tree  up  in  the 
woods,  and  stated  to  him  that  the  line  would  run  from  near  that 
tree  to  the  black  cherry  tree.  Mr.  Bulgin,  on  his  cross-examina- 
tion, testified  on  this  point  as  follows : 

"<}.  Did  not  you  understand  from  Mr.  Cummins  that  the  line  ran  from  the 
tsee  straight  op  to  the  woods?  A.  No,  sir.  Q.  You  did  not?  A.  No,  sir; 
he  may  have  told  me  where  he  thought  it  would  run ;  I  would  not  say  but 
what  he  did ;  probably  he  has — yes,  sir ;  but  then  I  did  not  understand  it  so 
by  the  lease.  Q.  Did  he  ever  point  out  a  chestnut  tree  that  he  thought  the 
line  would  run  somewhere  near?  A.  Afterwards  he  did;  I  think  he  did;  a 
dead  tree ;  I  don't  think  anything  was  said  before  that" 

It  is  impossible  not  to  understand  this  evidence  as  containing 
a  plain  admission,  made  too,  manifestly,  after  the  witness  had 
bad  a  pretty  severe  struggle  with  his  conscience,  that  the  com- 
plainant had  told  him  where  the  line  should  run.  Now,  where 
did  the  complainant  say  it  should  run  ?  The  complainant  has 
told  us,  and  has  also  mentioned  the  monuments  he  designated. 
Now,  what  has  Mr.  Bulgin  done?  He  has  denied  that  the  com* 
plainant  designated  the  monuments  he  said  he  did,  but  he  has 
not  told  us  where  the  complainant  said  the  line  should  run,  or 
what  the  complainant  said  when  he  told  him  where  he  thought 
the  line  would  run.  The  matter  then  stands  in  this  wise :  the 
line  was  agreed  upon ;  nobody  pretends  that  it  was  the  line  now 
claimed  by  the  defendants ;  so  far  as  appears,  that  line  was  never 
thought  of  by  either  of  the  parties ;  the  complainant  says  he 
pointed  out  a  line;  Mr.  Bulgin  admits  that  he  did;  the  com- 
plainant tells  where  that  line  runs,  but  on  that  point  Mr.  Bulgin 
says  nothing.  Now,  with  the  proofs  in  this  condition,  it  would 
seem  to  be  very  clear  that  the  line  designated  by  the  complain* 
•nt  must  be  taken  as  the  line  agreed  upon  by  the  parties. 


480  CA8ES  IN  CHANCERY.  [S7  Eq. 

Cummins  v.  Bulgin. 

The  complainant  mainly  famished  the  information  from  which 
the  scrivener  drew  the  description.  He  says,  in  giving  the  de- 
scription, when  he  reached  the  point  where  the  line  was  to  be 
extended  from  the  timber  land  to  the  cherry  tree,  he  stopped 
and  stated  that  that  point  could  be  designated  by  a  stake,  or  as 
being  near  a  chestnut  tree,  and  then  said  that  the  line  should 
run  from  that  point  straight  down  to  the  cherry  tree.  His  evi- 
dence that  he  mentioned  the  chestnut  tree  as  being  near  the  point 
where  the  third  line  should  commence,  is  corroborated  by  that 
of  his  son,  and  also  by  that  of  a  third  person,  who  was  present, 
and  who  is  unconnected,  in  any  way,  with  either  of  the  parties, 
and,  so  far  as  appears,  without  the  least  motive  to  either  color  or 
misrepresent  the  facts.  The  scrivener  and  Mr.  Bulgin,  on  the 
other  hand,  say  that  nothing  was  said  about  a  chestnut  tree  in 
the  woods,  nor  that  the  line  should  run  straight  from  a  point 
near  that  tree  to  the  cherry  tree.  The  scrivener,  however,  ad- 
mits that  he  suggested  the  use  of  the  word  "  pnrsi1!«»l.w     He  says. 

"A  fier  writing  up  the  description  along  the  woods,  I  asked  the  complainant 
about  the  point — we  had  no  point  designated — and  there  was  something  said 
by  me  about  running  a  parallel  line  with  the  first  line,  and  he  assented-" 

Now,  what  did  the  complainant  say  when  asked  about  the 
point  to  which  the  second  line  should  be  extended?  He  cer- 
tainly answered  that  question.  There  can  be  no  doubt  that  the 
third  line  had  been  agreed  upon,  or  its  location  so  nearly  defined 
that  the  parties  knew  about  where  it  would  run.  Three  of  tn€ 
five  persons  present  say  that  he  mentioned  a  chestnut  tree  at 
bring  near  the  point ;  the  other  two  say  he  did  not— at  least  they 
have  no  recollection  of  it.  This  being  the  condition  of  the  evi- 
dence on  this  point,  and  the  truth  of  the  statement  of  the  three 
being  strongly  corroborated  by  the  inherent  probabilities  of  the 
transaction,  I  think  it  must  be  regarded  as  established  that  the 
complainant  stated,  while  the  description  was  in  course  of  prep- 
aration, that  the  line  in  controversy  should  run  from  a  point 
near  a  dead  chestnut  tree  in  the  woods  to  the  cherry  tree,  and 
that  the  error  in  the  description  resulted  from  the  use  of  a  word, 
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ihe  force  of  which,  in  that  connection,  none  of  the  parties  under- 
stood or  appreciated  at  the  time  they  used  it 

That  the  description,  in  the  particular  indicated,  does  not  con- 
form t<»  the  understanding  of  the  parties,  I  think  is  proved  by 
the  conduct  of  the  persons  who  made  the  bargain.  The  lessees 
made  an  attempt  (o  survey  the  land  demised  about  a  month  after 
the  lease  wa-  executed.  The  complainant  was  present.  As 
soon  as  hi-  discovered  that  a  survey  according  to  the  description 
would  carry  the  eastern  boundary  beyond  a  point  opposite  the 
cherry  tree,  he  disputed  the  accuracy  of  the  description,  and  for- 
bade them  from  proceeding  further. 

There  is  a  stone  fence  standing  on  the  complainant's  land 
about  two  hundred  and  seventy  feet  beyond  where,  he  says,  the 
eastern  boundary  of  the  tract  leased  should  be  established.  On 
i he  day  that  the  survey  was  to  be  made,  and  before  they  com- 
menced surveying,  Mr.  Bulgin  applied  to  the  complainant  for 
an  additional  part  of  his  farm ;  he  offered,  if  the  complainant 
would  give  him  and  his  co- lessee  the  land  up  to  the  stone  fence, 
to  make  him  a  present  of  $100,  and  to  pay  him  seventy-five 
cents  a  ton  on  all  ore  mined.  The  complainant  refused.  Mr. 
Bulgin  then  ottered  the  complainant's  son  $25  to  persuade  his 
father  to  accept  his  offer.  Mr.  Bulgin  says,  however,  that  this 
offer  did  not  refer  to  the  strip  lying  between  the  line  as  now 
claimed  by  the  complainant  and  the  stone  fence,  but  to  the  whole 
residue  of  the  complainant's  farm,  but  in  this  he  is  contradicted 
so  forcibly  by  his  co- lessee  that  there  can  be  no  doubt  his  evi- 
dence must  be  discredited.  Mr.  Swayze  says  he  was  present 
when  the  offer  was  made,  that  the  offer  was  for  the  land  up  to 
the  stone  fence,  and  that  he  at  once  told  Mr.  Bulgin  he  was 
foolish  for  making  such  an  offer,  for  the  eastern  boundary  of  the 
tract  described  in  the  case  extended  to  the  stone  fence,  if  not  be- 
yond it.  Mr.  Bulgiu's  conduct,  in  this  respect,  will  bear  but 
one  interpretation.  As  already  remarked,  it  is  scarcely  possible 
to  believe  that  a  sensible  person  would  have  concluded  a  bar- 
gain of  this  kind  without  a  definite  understanding  respecting 
where  the  line  of  separation  should  run.  His  offer  shows  quite 
conclusively  that  this  line  had  been  agreed  upon,  and  that  the 
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ioH  9ili»t  nir  if  ~ne  hacr°oc»ia  ££e»  raaraHj  frem  that 
*T~-t  iduii*  A  nisntke.  jx  ^ie  pnrtwjer  indirnttd,  is,  is  ay 
jnremeic.  aewiianstL  'i*  ^ut  r^nac*  Aegie*  of  proof  to  entitle 
:ae  ~>tnot»miinr  21  *■•!:•*£  A  n*r.ree  will  be  snade  decreeing  that 
cie  «■■•  mi  !Ine  ji  me  iesrxrociHi  be  corrected,  by  extending  it 
aina^  *:&*  -auT«s>  ami  n  &  princ  roouaoe  the  ihuij  tree,  so  that 
die  r.ifr:  in*  *iaTL  rxn  nram  zinc  poem?  straight  to  the  cherry 


TV  ^oiaiiiiiaat:  »  airidai  »  eases  sgmaat  the  defendants 
Bulir  n  j&£  >wae.  Oirna.' >  she  comphi— t  snay  Inwe  been 
mot  a  :jnl:  :r  rte  *t~m\  box.  after  the  error  van  discovered, 
he  apcxied  s?  sib?  Je&niLinst  s>  correct  k;  he  procured  the  eon- 
*nx  or  cne  aa4t£nee  >t  die  Lease  to  res  correction,  mod  did  all  it 
V**  cwH$tbv*  £>c  htm  ??  i*  to-  arced  a  resort  to  this  coart,  bat 
the  two  ■k&njiuic*  aaawi  refused  to  do  anything,  and  compelled 
che  aMnrkjioanc  *»  sxbaire  to  the  cooseojaenoea  of  the  error,  or  to 
■eek  jtsJidal  ui.  The  defendants  should  pay  the  coata  of  tht 
Etigasioa  which  their  coarse  hat*  provoked. 


The  IxHJLBrrAJ-rs  or  the  towx  or  PHn^mninefl 

r. 

The  Executor  of  Wilson  J.  H.  Brcch,  deceased,  et  aL 1 


1.  At  a  gpiieni  rule,  a  will  speaks  on!*-  from  the  death  of  the 
where  a  contrary  intention  is  manifest  on  the  face  of  the  will,  the  will  will 
read  as  of  the  time  when  the  testator  intended  it  ahoald  speak. 

2.  Under  a  derise  "  of  the  house  and  lot  in  which  I  now  reside,'*  the  dwfai 
will  take  only  the  lot  which  the  testator,  prior  to  the  date  of  his  will,  had  aw 
arated  from  his  adjacent  lands  and  enclosed  br  fences. 


On  final  hearing  on  bill  and  answers,  and  cross-bill  and  proofs 
taken  in  open  court 
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Mr.  8.  C.  Smith  and  Mr.  8.  M.  Diokitvun,  for  complainants. 

Mr.  James  M.  Robeson  and  Mr.  Barker  Qummere,  for  the  ei- 
eontor  of  Wilson  J.  H.  Bruch,  deceased. 

Mr.  £.  C.  Frost,  for  Elizabeth  Sterner. 

Van  Fleet,  V.  C. 

The  object  of  this  suit  is  to  procure  an  adjudication  as  to  the 
extent  or  quantity  of  land  the  complainants  are  entitled  to  under 
the  will  of  George  Bruch,  Jr.,  deceased.  The  will  in  question 
bears  date  August  28th,  1868,  and  was  admitted  to  probate 
September  18th,  1868,  the  testator  having  died  in  the  interval. 
The  testator  first  gives  his  widow  an  estate,  during  widowhood, 
in  all  his  estate,  both  real  and  personal,  and  he  then  says  that — 

"On  the  death  or  marriage  of  my  widow,  I  give,  devise  and  bequeath  all  my 
estate,  both  real  and  personal,  of  every  kind  and  description  whatsoever,  and 
wheresoever  situate,  to  my  beloved  son,  Wilson  J.  H.  Bruch,  to  him,  his  heirs 
and  assigns  forever;  except  the  house  and  lot,  in  the  town  of  Phillipeburgh,  in 
which  I  now  reside.  That  house  and  lot  I  give  and  devise  to  my  said  son 
during  his  natural  life,  for  him  to  live  in,  occupy,  possess  and  enjoy  at  his 
pleasure,  and  not  to  be  subject  to  be  sold  or  in  any  way  disposed  of  for  his 
debts  or  liabilities;  and  in  case  my  said  son  shall  die  without  leaving  lawful 
issue  him  surviving,  by  him  begotten,  then  1  give  and  devise  the  said  house 
and  lot  to  'The  inhabitants  of  the  town  of  Phillipsburgh,  in  the  county  of  War* 
ren,'  in  trust,  nevertheless,  that  they  will  keep  the  said  house  and  lot  in  good  re- 
pair, and  will  keep  it  for  a  public  schoolroom,  and  for  no  other  uses  or  pur* 
poses  whatsoever;  and  if  they  should  divert  it  to  any  other  use,  that  then  and 
in  such  case  the  said  house  and  lot  to  revert  to  my  estate  and  go  to  my  heirs* 
■t-law.  It  is  my  will  that  the  mayor  and  common  council  of  the  said  corpora- 
tion of '  The  inhabitants  of  the  town  of  Phillipsburgh,'  and  that  they  and  their 
\  ip  office,  shall  faithfully  carry  out  the  trust  aforesaid." 


The  testator's  widow  died  in  December,  1878,  and  his  son 
Wilson  in  June,  1880.  The  son  died  without  leaving  issue,  never 
having  been  married,  so  that  the  contingency  on  which  the  com- 
plainants were  to  take  has  happened.  But  a  difference  of  opinion 
exists  as  to  what  they  are  entitled  to  take  under  the  words,  "  the 
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house  and  lot  in  the  town  of  Phillipsburgh  in  which  I  now 
reside,"  and  they  have  brought  this  suit  to  have  that  question 
decided. 

The  testator  acquired  title,  in  1846,  to  a  farm  of  one  hundred 
and  forly-eight  acres  of  land,  lying  mainly  on  the  north  side  of 
South  Main  street,  in  the  town  of  Phillipsburgh.  A  small  part, 
however,  lay  on  the  opposite  side  of  the  street.  At  the  date  of 
his  will  the  testator  resided  on  the  south  side  of  this  street,  and 
still  held  title  to  about  three  and  a  quarter  acres  lying  on  that 
side  of  the  street.  The  improvements,  at  thai  time,  on  the  three 
and  a  quarter  acres,  were  a  large  brick  mansion-house,  occupied 
by  the  testator  as  his  residence ;  next  adjacent,  on  the  east,  was 
a  frame  dwelling-house,  occupied  by  a  tenant;  the  garden  used 
in  connection  with  this  house  then  intervened,  and  next  to  that 
came  a  storehouse,  which  was  also  occupied  by  a  tenant.  In  the 
rear  of  the  lots  just  mentioned  theie  was  an  open  space,  extend- 
ing to  the  Morris  canal,  varying  in  depth  from  thirty  to  eighty 
feet.  Immediately  west  of  the  brick  dwelling-house  occupied 
by  the  testator,  there  was  a  vacaut  lot,  having  a  front  on  South 
Main  street  of  about  ninety-three  feet  and  extending  back  to  the 
canal,  giving  it  a  depth  of  about  two  hundred  feet.  All  these 
lands,  at  the  date  of  the  will,  were  in  the  possession  of  the  testa- 
tor, except  the  lot  and  garden  belonging  to  the  frame  dwelling- 
house  and  the  storehouse  lot.  The  lot  on  which  the  testator's 
brick  dwelling  stood  was  separated  from  his  surrounding  lands 
by  fences,  enclosing  grounds  for  a  front  and  rear  yard.  The 
garden  he  used  was  also  enclosed  by  a  fence,  and  lay  adjacent  to 
his  dwelling-house  lot  on  the  cast,  and  just  in  the  rear  of  the 
frame  dwelling-house.  The  complainants  insist  that  by  the  true 
construction  of  the  devise  tinder  consideration,  they  are  entitled 
to  all  the  lands  on  the  south  side  of  South  Main  street  which 
were  in  the  possession  of  the  testator  at  the  date  of  his  will, 
whether  they  were  used  by  him  for  the  purposes  of  his  resident 
or  not;  while  the  devisee  of  the  testator's  son  Wilson  conten 
that  the  complainants  take  nothing  but  the  lot  surrounding  hi 
mansion  as  enclosed,  including  the  garden. 
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As  a  general  rule,  a  will  speaks  only  from  the  death  of  the 
testator,  but  where  a  contrary  intention  is  manifest  on  the  face 
of  the  will,  as  where  the  testator  says  that  it  shall  take  effect  as 
of  a  particular  date,  as,  for  example,  where  the  testator  says  he 
gives  the  house  or  lands  now  occupied  by  him,  or  all  the  estate 
of  which  he  is  now  seized  or  possessed  there,  in  order  to  give 
effect  to  his  plain  intention  his  will  must  be  read  as  though  he 
had  inserted  the  actual  date  aud  had  said,  I  give  the  bouse  or 
lands  now  occupied  by  me  on  this  28th  clay  of  August,  1868. 
This  rule  prevails  in  England,  where  they  have  a  statute  which, 
in  express  words,  declares  that  every  will  shall  be  construed  to 
speak  and  to  take  effect  as  if  it  had  been  executed  immediately 
More  the  death  of  the  testator,  unless  a  contrary  intention  shall 
appear  by  the  will.  Cole  v.  Scott,  16  Sim.  269;  S.  O.  on  appeal, 
1  Moon.  &  0.  618;  Hutchinson  v.  Barrow,  6  H.  &  N.  683. 
According  to  the  settled  rule,  then,  the  complainants  are  entitled, 
under  this  devise,  to  the  house  and  lot  in  which  the  testator  re- 
sided at  the  date  of  his  will. 

Now,  what  passed  under  this  devise  ?  The  important  words 
are,  "  the  house  and  lot  in  the  town  of  Phillipsburgh,  in  which 
I  now  reside."  They  describe  the  thing  the  testator  intended  to 
give.  A  devise  of  a  "  house/1  without  further  descriptive  words, 
has  been  held  to  be  synonymous  with  messuage,  and  to  pass  all 
within  the  curtilage  of  the  house.  Bennet  v.  Btitle,  £  Rawle  889; 
Rogers  v.  SnUth,  4  Pa.  St.  93.  And  in  Lanning  v.  Sisters  of  St. 
Jrancis,  8  Stew.  Eq.  892 \  the  chancellor  held  that,  under  a  devise 
€t  of  my  house,  No.  160  Rose  street/1  all  of  the  testator's  land 
adjacent  to  the  house,  passed,  that  had  been  used  in  connection 
with  the  house  either  for  the  purposes  of  a  residence  or  business. 
In  repeated  instances,  it  has  been  decided,  where  the  thing 
devised  was  described  as  "  my  house  and  land  now  occupied  by 
me,"  or  "  the  farm  now  occupied  by  me/'  or  "  the  farm  whereon 
f  now  live,"  that  all  the  lands  coming  within  the  description,  in 
the  testator's  actual  use  and  possession,  would  pass,  but  not  those 
which  were  held  under  him  by  tenants.  As  to  them,  it  was  said 
they  could  in  no  sense  be  considered  to  have  been  in  the  occupa- 
tion of  the  testator.     Jackson  v.  SiU,  11  Johns.  202;  Brown  v. 
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SattonstaJl,  3  Mete  £23;  Jackson  v.  Moyer,  13  Johns.  531; 
Allen  v.  Richards,  5  Pick  512;  Perkins  v.  Jewell,  11  Allen  9. 

But  in  the  will  under  consideration  the  testator  does  not  give 
all  the  land  occupied  by  him,  nor  the  house  and  land  occupied  by 
him,  but  merely  the  house  and  lot  in  which  he  resides.  The  differ- 
ence between  the  two  forms  of  description  is  very  wide ;  the  first 
embraces  all  the  land  which  is  in  the  testator's  actual  occupancy 
in  connection  with  his  house,  while  the  second  simply  embraces 
that  which  he  uses  for  the  purposes  of  a  residence  "The  term 
'occupy/  in  legal  acceptation,"  says  Chief  Justice  Thompson,  in 
Jackson  v.  Sill,  "  implies  actual  use,  possession  and  cultivation/9 
but  the  words  "  the  house  and  lot  in  which  I  reside  "  are  mani- 
festly much  more  limited  in  their  scope,  and  read  in  their  ordi- 
nary and  natural  sense  cannot  be  construed  to  comprehend 
anything  more  than  the  testator  used  as  a  homestead.  Besides,  in 
searching  for  the  meaning  which  the  testator  meant  these  words 
should  have,  it  is  of  the  first  importance  to  note  that  he  not 
only  used  the  word  "lot"  in  designating  the  quantity  or  extent, 
a  terra  more  generally  used  to  describe  a  small  parcel  of  land 
than  a  large  parcel,  but  that  the  boundaries  of  the  lot  on  which 
he  resided  were  dearly  defined  and  marked  by  fences,  separating 
his  homestead  lot  from  his  surrounding  lands.  We  have,  then, 
this  state  of  facts:  At  the  time  this  will  must  be  construed  as 
speaking,  the  boundaries  of  the  lot  on  which  the  testator  resided 
were  well  defined,  and  the  lot  itself  cut  off  and  separated  from 
his  adjacent  lands;  the  lot  thus  bounded  corresponds,  in  every 
particular,  with  the  description  given  of  the  thing  devised  in  the 
devise  itself,  and  if  the  lot  so  enclosed  be  held  to  be  the  thing 
devised,  it  will  exhaust  the  devise.  These  teste  must  be  regarded 
as  decisive.  Where  these  conditions  exist,  the  devisee  is  entitled 
to  nothing  beyond  what  will  fairly  answer  the  requirements  of 
the  devise,  especially  against  the  testator's  heir-at-law,  who  can 
never  be  deprived  of  right  to  succeed  to  his  ancestor's  lands  ex- 
cept by  plain  words. 

In  my  judgment,  the  complainants  are  entitled  to  the  lot  as  ii 
«tood  enclosed  (including  the  garden)  at  the  date  of  the  testator9! 
will,  but  to  nothing  more. 
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The  testator's  sister,  Elizabeth  Sterner,  has  been  made  a  de- 
fendant She,  it  is  said,  is  his  only  heir-at-law.  The  will,  it 
will  be  remembered,  provides  that  in  case  the  land  devised  to 
the  complainants  is  used  for  any  other  purpose  than  a  public 
Bohool-room,  the  house  and  lot  shall,  to  quote  the  words  of  the 
will,  "  revert  to  my  estate,  and  go  to  my  heirs-at-law."  After 
the  death  of  the  testator,  part  of  the  lands  lying  on  the  south 
Bide  of  South  Miin  street  was  taken,  by  condemnation,  by  the 
Easton  and  Am  boy  Railroad  Company,  and  the  money  awarded 
paid  into  this  court  The  complainants,  by  their  bill,  claim  that 
the  land  so  taken  constituted  part  of  the  lands  devised  to  them, 
and  consequently  that  they  are  entitled  to  the  money.  Mrs. 
Sterner  agrees  with  the  complainants  that  the  land  taken  by  con- 
demnation constituted  part  of  the  lands  devised  to  them,  but  she 
insists  that  the  conversion  of  the  land  into  money,  by  the  exer- 
cise of  the  right  of  eminent  domain,  effected  the  diversion  men* 
tioned  in  the  will,  and  on  the  occurrence  of  which  the  lands 
devised  were  to  go  to  the  testator's  heirs-at-law ;  she  therefore 
claims  that  she  is  entitled  to  the  condemnation-money,  and  has, 
accordingly,  filed  a  cross-bill  for  the  purpose  of  getting  the 
affirmative  relief  to  whioh  she  claims  she  is  entitled.  I  think  she 
is  wrong  in  both  claims.  And  it  is  proper  I  should  confess  I 
have  never  been  able  to  understand  either  the  logic  or  the  law  on 
which  her  last  contention  is  based.  Her  cross-bill  must  be  dis- 
missed, with  costs. 


Thb  Executor  of  William  Gardner,  deoeased, 

v. 
George  B.  Gardner  et  al. 

h  At  ©ommon  law,  a  will  would  not  paas  lands  acquired  by  a  testator  sab* 
to  the  date  of  his  will. 


%  By  statute,  lands  acquired  by  a  testator  after  the  date  of  his  will,  will  ] 


488  CASES  IN  CHANCERY.  [37  Eq. 

Gardner's  Executor  v.  Gardner. 

by  his  will,  provided  it  contains  words  sufficient  to  pass  them  had  he  owned 
them  when  he  made  his  will. 

3.  But  after-acquired  lands  will  not  pass  under  a  will  which  declares  that 
the  estate  given  by  it  consists  of  personalty  only. 


On  final  hearing  en  bill  and  answer. 

Mr.  Jams8  B.  Vredenburgh,  for  complainant 

Mr.  M.  T.  Newbold,  for  defendants. 

Van  Fleet,  V.  C. 

The  object  of  the  bill  in  this  case  is  to  procure  a  construction 
of  the  will  of  William  Gardner,  deceased.  The  testator,  after 
making  certain  specific  bequests,  and  giving  several  pecuniary 
legacies  of  fixed  amount,  and  directing  the  payment  of  his  debts 
and  funeral  expenses,  directs  as  follow*  : 

Note.— General  expressions  in  a  residuary  clause  that  will  past  testator's 
personal  property  acquired  after  executing  hi*  will,  do  not  pass  after-acquired 
lands,  Loveren  v.  Lamprey,  22  A.  H.  484,  442,  a,kd  cases  tiled;  Sharpe  v.  AUm, 
6  Leu  81 ;  Oirard  v.  Philadelphia,  4  Bawle  S23  •  Lynda  v.  Tovnsend,  33  N.  F. 
558;  see  Perry  v.  High,  3  Head  849;  BusseU  v.  Chelt,  L.  B.  (19  Oh.  Dw.)  482; 
Dunlap  v.  Dunlap,  74  Me.  402;  Douglas  v.  Douglas,  Kay  400;  Tolar  v.  JUar 
(8  Hawks  74),  14  Am.  Dec  676,  note. 

When  Afteb- Acquired  Lands  Do  Pass. — Under  a  devise  of  the  pro- 
ceeds of  lands  directed  to  be  sold  by  executors,  Byrnes  v.  Baert  86  Jf.  T.  210. 

Where  a  testatrix,  who,  at  the  time,  owned  no  real  estate,  made  her  will  dis- 
posing of  "  all  my  property,"  Gushing  v.  Aylwin,  12  Mete  169. 

"  All  the  balance  of  my  property  and  effects,"  Henderson  v.  Byan,  27  Tex. 
670. 

After  a  general  bequest  of  personal  property,  "  all  my  real  estate  now  pos- 
sessed by  me,"  Lent  v.  Lent,  24  Hun  486. 

"All  that  dwelling  wherein  D.  now  resides,"  Midland  B.  B.  Oo.  v.  Odes 
Branch,  84  Beav.  525. 

"All  that  part  of  a  certain  farm  which  I  now  own,  lying  east  of  the  road 
Ac,"  Qarrison  v.  Garrison,  5  Dutch.  158;  see  Emuss  v.  Smith,  2  De  G.  A  Sm, 
722;  Castle  v.  Foz,  L.  B.  (11  Eq.)  642;  Smith  v.  Puryear,  8  Heisk.  706. 

"  The  real  and  personal  estate  whereof  I  am  in  anywise  seised  or  otherwise 
possessed,  either  in  possession  or  reversion,  which  I  have  any  power  to  disposf 
of,"  Ron*  v.  Stilts,  6  Whart.  381. 
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"  I  give  and  bequeath  all  the  residue  of  my  estate,  which  consists  of  per- 
soualty  only,  to  my  executor  hereinafter  named,  in  trust,  to  apply  the  income 
of  the  Bom  of  two  thousand  dollars  to  my  late  wife's  niece,  Adrian  a  Clements, 
for  her  own  use  during  her  natural  life,  or  until  she  shall  marry,  and  from 
and  after  her  marriage  until  her  death,  to  apply  the  income  of  one  thousand 
lollare  to  her  use ;  and  upon  the  further  trust,  as  to  the  residue  of  my  estate, 
10  apply  the  income  of  the  one  equal  6 Ah  part  thereof  to  the  use  of  my 
daughter  Eleanor  Jane,  during  her  natural  life,  and  at  her  death  the  said  one- 
fifth  to  be  divided  equally  among  her  issue." 

The  other  four  fifths  were  directed  to  be  held  and  disposed 
of  substantially  in  the  same  mauner.  The  testator,  at  the  date 
of  his  will,  owned  no  lands,  but  held  mortgages  on  real  estate  to 
the  amount  of  $3,500.  He  subsequently,  in  August,  1876, 
made  a  further  loan  of  $1,500  to  the  mortgagor,  and  took  a 
single  mortgage  on  the  same  premises  for  the  whole  $5,000,  but 
retained,  uncanceled,  the  prior  mortgages.  This  last  mortgage 
was  afterwards  foreclosed  and  the  mortgaged  premises  sold,  at 
judicial  sale,  to  the  testator.     He  acquired  title  April  4th,  1878. 

A  testator, possessed  of  only  personalty,  gave  "all  the  rest,  residue  and  re- 
mainder ef  my  goods,  chattels,  stock  in  trade,  estate  and  effects  of  what  nature 
er  kind  soever,"  a  Toole  v.  Browne,  3  E.  <ft  B.  679. 

One  having  only  the  possession  of  lands  in  B.,  and  owning  neither  lands  no* 
personalty,  gave  H.  the  land  whereon  his  (testator's)  father  lived,  and  the 
lands  in  B.  and  ten  slaves,  Turpin  v.  Turpin,  Wythe  (Va.)  137  ;  see  also  Miller's 
Estate,  48  Col.  165;  Smyth  v.  Smyth,  L.  B.  (8  Ch.  Div.)  661;  Harper  v.  Blean, 
$  Watt*  471;  1  Jarm.  on  Wills  {B.  &  T.  ed.)  604. 

When  Aiteb-Acquibed  Lands  Do  Nor  Pass. — A  devise  of  "  all  the  real 
and  personal  estate  1  now  possess/1  Quinn  v.  Hardenbnook,  64  N*  Y.  83;  see 
Ob  t.  Scott,  1  Mam.  &  O.  618;  Brewster  v.  McOaU,  16  Conn.  974;  Hutchin- 
son t.  Barrow,  6  H.  &  N.  683. 

A  general  charge  on  testator's  "  estate/'  Warner  v.  Swearingen,  6  Dana  196. 

**  Such  world]/  estate  as  it  hath  pleased  the  Almighty  to  bless  me  with/' 
Marshall  v.  Porter,  10  B.  Mon.  1. 

After  authority  to  dispose  of  property  to  pay  his  debts,  a  contingent  gift  ol 
u  the  whole  of  my  property,"  Smith  v.  Edrington1  8  Oranch  66. 

After  disposing  of  various  articles  of  personal  property,  "  should  my  execu- 
tor find  other  property  belonging  to  me  not  herein  anywise  disposed  of," 
NewtU  v.  ZWo,  17  Hun  76. 

A  testator  gave  to  his  sister  a  tract  of  forty  acres,  all  the  land  he  then  owned, 
and  gave  to  his  mother  "  all  my  other  property,  consisting  of  horses,  cattle, 
hogs  and  money  and  effects  whatsoever/'  Smith  v.  Hutchinson,  61  Mo.  83. 

"  All  my  real  estate  situated  in  8.,  also  all  the  residue  of  my  personal  estatt 
and  possessions  of  whatever  kind  or  name/'  Blaisdetl  v.  Hight,  69  Me.  306. 
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His  will  bears  date  May  21st,  1875,  and  he  died  May  19th, 
1879.  The  question  the  complainant  asks  to  have  decided  is, 
Whether  the  lands  thus  acquired  by  the  testator  passed  by  his 
will. 

At  common  law,  a  devise  of  land  was  held  to  be  in  the  nature 
of  a  conveyance,  and  to  pass  nothing  the  testator  did  not  own  at 
the  date  of  his  will.  Land  acquired  after  the  date  of  the  will 
did  not  pass.  1  Jarm.  on  Wills  (R.  &  T.  ed.)  166 ;  Brum  v. 
Bragaw,  S  Or.  Ch.  261.  This  rule  has,  however,  been  changed 
by  statute.  A  statute  passed  in  1851  declares  that  real  estate 
acquired  by  a  testator  after  making  his  will  shall  pais  by  any 
general  or  special  devise,  or  sale  under  any  power  of  sale  con- 
tained in  the  will  sufficient  to  include  it,  had  the  same  been  ac- 
quired before  the  making  of  the  will,  unless  a  contrary  intention 
be  manifest  on  the  face  of  the  will.  Rev.  p.  1$48  §  ££  Bat 
for  the  statute,  it  is  clear  the  lands  in  question  would  not  have 
passed.  But  the  statute  says  though  acquired  after  the  making 
of  the  will,  they  shall  pass  under  the  will  if  the  will  contains 
words  which  would  have  passed  them  had  they  been  owned  by 
the  testator  at  the  date  of  his  will.  Now,  it  is  obvious  this  will 
contains  no  such  words. 

"  The  balance  of  my  estate  remaining  in  Carolina  to  be  collected  and  sold 
and  equally  divided  among  my  lawful  heirs/1  Meador  v.  Sorsby,  2  Ala.  712; 
see  Jepson  v.  Key,  2  H.  &  C.  873;  Miles  v.  Miles,  L.  R.(lEu)  462;  Ox  v. 
Bennett,  L.  R.  (6  Eq.)  422. 

Where  a  testator  devised  all  the  remainder  of  his  real  estate,  and  then 
enumerated  the  lands  comprised  in  such  remainder,  Qrombie  v.  Cooper,  22 
Qrant'8  Ch.  267,  24  Id.  470. 

Whether  a  gift  of  a  mortgage  will  pass  the  land  covered  thereby,  which 
land  was  afterwards  acquired  by  testator,  Van  Wagenen  v.  Brown,  2  Butch. 
196;  Ballard  v.  Carter,  5  Pick.  112 ;  Brigham  v.  Winchester,  1  Mete.  (Man.) 
390;  Martin  v.  Smith,  124  Mass.  Ill;  Woods  v.  Moore,  4  Sandf.  579;  Pruden 
v.  Pruden,  14  Ohio  St.  253;  Yardley  v.  Holland,  L.  R.  (20  Eg.)  4*8 ;  see  Xow 
ning  v.  Cole,  2  Hal.  Ch.  102;  Scaife  v.  Thompson,  15  S.  C.  337;  Warren  v. 
Taylor,  56  Iowa  182;  Napton  v.  Leaton,  71  Mo.  358;  Leeds  v.  Munday,  3  Yes. 
348;  Hancock  v.  Hancock,  22  N.  Y.  568;  Humphreys  v.  Humphreys,  2  Oca  184 

How  far  a  devise  executed  before  the  statute  authorizing  after-acquired 
lands  to  pass,  is  controlled  by  a  codicil  executed  after  that  enactment,  York  v. 
Walker,  12  M.  &  W.  591;  Emuss  v.  Smith,  2  De  0.  <fc  Sm.  722;  Jones  v.  She* 
maker,  35  Qa.  151;  Smith  v.  Puryear,  3  Heisk.  706.— B*P. 
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If  the  testator  had  owned  these  lands  at  the  date  of  his  will, 
there  can  be  no  doubt,  I  think,  that  they  would  not  have  passed, 
for  he  says,  very  plainly,  that  the  property  on  which  this  clause 
of  his  will  shall  operate  "  consists  of  |)ersonalty  only."  Real 
estate  is  distinctly  excluded  by  his  statement  that  the  residuary 
estate  which  he  gives  to  his  executor  "  consists  of  personalty 
only."  To  hold  that  the  will  passed  real  estate,  in  spite  of  so 
plain  a  declaration  of  his  intention,  would  be  giving  effect  to  the 
will  contrary  to  the  intention  of  the  testator  manifest  on  the  face 
of  his  will.  If  we  say  the  words  "  which  consists  of  personalty 
only"  were  used  by  the  testator  simply  to  describe  the  nature  or 
character  of  his  property  at  the  date  of  his  will,  and  not  to  indi- 
cate the  property  which  it  should  pass,  we  do  not  advance  a 
single  step  towards  the  construction  contended  for  by  the  com- 
plainant, for,  before  we  can  say  that  the  will  passed  the  lands,  it 
is  indispensable,  according  to  the  statute,  that  we  should  find 
words  in  the  will  sufficient  to  include  the  lands.  That  cannot 
be  done  where  the  words  of. the  will  plainly  say  that  the  prop- 
erty given  "  consists  of  personalty  only." 

My  judgment  is  that  the  testator  died  intestate  as  to  the  lands 
in  question.  This  construction,  I  think  it  is  quite  probable,  does 
not  give  effect  to  the  testator's  latest  intentions,  but  the  court,  in 
endeavoring  to  find  out  what  dis|>osition  the  testator  intended  to 
make  of  his  property  by  will,  can  look  at  nothing  but  his  written 
words,  and  whatever  he  has  said  in  writing,  in  conformity  to  the 
requirements  of  the  statute,  must  be  declared  to  be  his  last  and 
only  will.    The  law  gives  effect  to  no  other. 
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Garret  Speer,  John  H.  Speer  and  Sarah  E.  Vandeb- 

hoof 

v. 

Abraham  Miller,  Margaret  Blowers  and  I*ydia  Tim- 
brook. 

1.  Actual  nearness  of  blood  is  the  test  of  kinship  under  the  sixth  section  of 
the  statute  regulating  descent. 

2.  Where  lands  descend  from  father  to  daughter,  and  she  dies  without  leaf- 
ing nearer  heirs  than  uncles  and  aunts  on  the  maternal  side  and  first  ooosioi 
on  the  paternal  side,  the  cousins  take  to  the  exclusion  of  the  ancles  sad 
aunts,  though  the  uncles  and  aunts  are  of  the  blood  of  her  father,  their 
relationship  to  her  being,  by  consanguinity,  that  of  second  cousin  and  by 
affinity  that  of  uncle  and  aunt. 


On  final  hearing  on  bill  and  answer. 
Mr.  Newton  8.  Kitchel,  for  complainants. 
Mr.  Theodore  LUlle,  for  defendants. 

Van  Fleet,  V.  C. 

This  suit  is  brought  to  quiet  the  title  to  certain  lands.  The 
facte  necessary  to  give  jurisdiction,  and  to  require  the  court 
to  proceed  to  judgment,  are  admitted.  The  questions  to  be 
decided  arise  under  the  sixth  section  of  the  statute  regulating 
descent.  Julia  A.  Badeau  died  seized  of  the  lands  in  contro- 
versy. She  died  intestate.  The  lands  descended  to  her  from  her 
lather,  Henry  Speer.  He  acquired  them  by  purchase,  and  was 
the  founder  of  the  title,  or  the  first  purchaser.  The  complainants 
were  Julia's  first  cousins,  being  children  of  her  father's  brother 
John.  The  defendants  bore  a  double  relationship.  If  their 
relationship  is  traced  by  blood,  they  were  her  second  cousins;  if 
it  is  traced  by  affinity,  they  were  her  uncle  and  aunts.  The 
mother  of  Henry  Speer  and  the  father  of  the  defendants  were 
brother  and  sister,  and  consequently  the  relationship  between  the 
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defendants  and  Henry  Speer  was  that  of  first  cousins,  and 
between  the  defendants  and  Julia  that  of  second  cousins.  But 
Henry  Speer  married  his  first  cousin,  a  sister  of  the  defendants, 
thus  making  the  defendants  his  brother  in-law  and  sisters-in-law, 
and  likewise  the  uncle  and  aunts  of  his  offspring  by  that  mar- 
riage. Each  of  the  litigant  parties  claim  to  have  succeeded  to 
the  inheritance,  to  the  exclusion  of  the  other;  the  defendants 
claiming  that  they  take  before  the  complainants,  (wau^e  (hey 
stand  one  degree  nearer  in  kindred  than  the  complainants  do, 
while  the  complainants  insist  that  the  true  position  of  the 
defendants  is  one  degree  more  remote  thau  theirs. 

The  'aw  regulating  the  computation  of  degrees  of  consan- 
guinity is  settled  in  this  state.  According  to  the  established 
method  of  computation,  uncles  and  aunts  take  before,  and  in 
exclusion  of  cousins,  the  first  being  related  in  the  third  degree, 
while  cousins  stand  one  degree  more  remote.  Taylor  v.  Bray,  S 
Vr.  182;  Schenck  v.  Vail,  9  C.  E.  Or.  538;  Smith  v.  Gaines,  8 
Stew.  Eq.  65;  S.  C.  on  appeal,  9  Stew.  Eq.  297.  The  statute 
under  consideration  declares  that  when  any  person  shall  die 
seized  of  lands,  without  disposing  of  the  same  by  will,  and  with- 
out leaving  kindred  nearer  in  degree,  capable  by  law  of  in- 
heriting the  same,  "and  shall  leave  several  persons  all  of  equal 
degree  of  consanguinity  to  the  person  so  seized,  the  lands  shall 
then  descend  and  go  to  the  said  several  persons  of  equal  degree 
of  consanguinity  to  the  person  so  seized,  as  tenants  in  common 
in  equal  parts,  however  remote  from  the  person  so  seized  the 
common  degree  of  consanguinity  may  be,  unless  where  such  in- 
heritance came  to  the  said  person  so  seized  by  descent,  devise  oi 
gift  of  some  one  of  his  or  her  ancestors,  in  which  case  all  those 
who  are  not  of  the  blood  of  such  ancestor  shall  be  excluded  from 
such  inheritance,  if  there  be  any  person  or  persons  in  being  of 
the  blood  of  such  ancestor  capable  of  inheriting  the  same."  Rev. 
p.298%6. 

The  construction  of  this  statute  is  settled  in  one  important  par- 
ticular, namely,  that  those  nearest  in  blood  to  the  person  last 
seized,  if  capable  of  inheriting,  shall  take  the  inheritance.  Chief- 
Justice  Beasley,  in  expounding  this  statute  in  Tay'o-  v.  Iiray%  S 
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Vr.  182,  said :  "  In  the  entire  scheme  of  our  laws  upon  this  sub- 
ject, there  is  a  clear  recognition  of  the  natural  right  inherent  in 
propinquity  in  blood,  and  there  is  no  example  of  such  right  being 
disregarded ;"  and  afterwards,  in  pronouncing  the  judgment  of 
the  court  of  errors  and  ap|>eals  in  Schenck  v.  Vail,  9  C.  E,Qr 
688,  he  further  said :  "The  test  of  heirship  is  made  actual  near* 
ness  of  blood,  and  to  such  actual  propinquity  of  blood  a  prefer- 
ence is  given."  Two  qualifications  are  requisite,  then,  to  the 
heir  under  this  section :  lie  must  be  the  person  nearest  in  blood 
to  the  person  last  seized,  and  must  also  be  of  the  blood  of  the 
ancestor  from  whom  the  lands  descended.  The  statute,  like  the 
canons  of  the  common  law,  meant  to  preserve  the  inheritance  to 
the  blood  of  the  ancestor  from  whom  the  lands  came,  and  to  cast 
it  upon  that  person  who  should  stand  nearest,  in  virtue  of  the 
blood  of  such  ancestor,  to  the  person  last  seized ;  in  other  words, 
that  the  inheritance,  in  descending,  should  follow  the  blood  of  the 
ancestor  from  whom  it  originally  came,  and  go  to  the  nearest 
relative,  in  virtue  of  such  blood,  to  the  person  last  seized. 

The  defendants  are  of  the  blood  of  Henry  Speer.  His  father 
and  their  mother  were  brother  and  sister.  He  and  they  de- 
scended from  the  same  common  stock,  or  couple  of  ancestors,  and, 
in  the  absence  of  nearer  lie  rs,  they  would  have  been  entitled  to 
succeed  to  the  lands  of  which  he  died  seized.  By  blood  tbey 
were  his  first  cousins  and  the  second  cousins  of  his  daughter 
Julia  The  complainants,  however,  stood  one  degree  nearer  in 
blood  to  Julia.  They  were  the  children  of  her  father's  brother. 
Her  father  was  their  uncle,  and  they  were  Julia's  first  cousins. 
But,  as  already  stated,  by  the  marriage  of  Henry  Speer  with  Uw 
sister  of  the  defendants,  they,  on  Julia's  birth,  became  her  uncle 
and  aunts.  This,  however,  did  not  make  them  of  the  blood  of 
her  father.  In  that  respect,  they  stood  after  marriage  just  whew 
they  did  before  the  marriage.  Marriage  places  the  husband  in 
the  same  degree  of  nominal  kinship  to  his  wife's  kindred  as  that 
in  which  she  stands  herself,  but  the  connection  is  one  of  affinity 
and  not  of  blood,  and  heritable  rights  flow  alone  from  consan- 
guinity. But  for  this  marriage,  it  is  obvious  the  defendants 
would  have  had  no  possible  ground  upon  which  to  challenge  the 
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right  of  the  complainants  to  succeed  to  the  inheritance  in  exclu- 
sion of  them.  While  the  marriage  pat  the  defendants  in  a  posi- 
tion where,  on  the  birth  of  offspring  of  such  marriage,  their 
relationship  t  >  tlie  offspring  would  be  nearer  than  if  Henry 
Speer  had  married  a  stranger  to  his  blood,  yet  it  brought  them 
no  nearer  in  blood  to  him,  and  added  nothing  to  the  blood,  in 
virtue  of  which  they  must  inherit,  if  they  inherit  at  all.  Their 
claim,  in  my  judgment,  is  against  both  natural  right  and  the 
policy  of  the  law. 

The  complaiuants  are  entitled  to  a  decree  that  the  defendants 
have  no  estate  or  interest  in  the  lands  of  which  Julia  A.  Badeau 
died  seised. 


Samuel  Popb  et  ux. 

v. 

James  Bell. 


1.  The  complainants  execute  and  deliver  a  deed  to  the  defendant,  convey- 
ing to  him  a  lot  of  land  adjoining  another  lot  owned  by  Mrs.  Pope,  on  which 
is  a  Urge  building,  which  deed  contains  this  reservation  and  covenant :  M  And 
the  parties  of  the  first  part  do  hereby  reserve  out  of  the  above-described  prop- 
erty a  space  three  feet  wide,  running  from  the  rear  of  Pope's  Hall,  or  where  the 
water  is  taken  from  the  said  hall,  across  the  said  lot  to  Prospect  street,  for  the 
purpose  of  carrying  off  the  water  and  sewages  from  the  said  hall,  and  also 
nothing  shall  be  built  or  erected  on  the  said  lot  to  obstruct  the  light  from  the 
said  Pope's  Hall."— Held,  that  the  phrase  "  Pope's  Hall "  included  not  only  a 
single  room  used  as  an  audience-room,  but  the  entire  building,  and  that  the 
defendant  should  be  enjoined  from  erecting  any  building  on  the  lot  conveyed 
to  him  that  will  interfere  with  the  reasonable  use  of  the  light  in  said  hall. 

2.  A  grantee  accepting  a  deed  containing  such  a  covenant  becomes  the 
covenantor;  and  the  rule  that  covenants  are  to  be  construed  most  strongly 
against  the  covenantor,  applies  to  him. 


Mr.  John  8.  Barkalow,  for  complainants. 

Mr.  A.  B.  Woodruff  and  Mr.  O.  A.  Hobart,  for  defendant 
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Bibb,  V.  C. 

The  facts  upon  which  the  settlement  of  the  issue  betweea 
these  parties  depends  are  fully  stated  in  the  opinion  of  the 
chancellor  (<S*  Stew.  Eq.  1),  in  which  he  denied  a  motion  to  dis- 
solve the  injunction  previously  granted.  It  is  there  said:  "The 
decision  of  the  question  will  principally  depend  on  the  conclusion 
to  be  judicially  reached  as  to  what  is  to  be  judicially  understood 
by  the  designation  '  Pope's  Hall/  whether  it  is  the  whole  build- 
ing or  only  the  room  so  called."  This  phrase  occurs  in  the  deed 
of  conveyance  in  this  sentence :  *'  And  the  parties  of  the  first 
part  do  hereby  reserve  out  of  the  above-described  property  a 
space  of  three  feet  wide,  running  from  the  rear  of  Pope's  Hall, 
or  where  the  water  is  taken  from  the  said  hall,  across  the  said  lot 
to  Prospect  street,  for  the  purpose  of  carrying  off  the  water  and 
sewages  from  the  said  hall,  and  also  nothing  shall  be  built  or 
erected  on  the  said  lot  to  obstruct  the  light  from  the  said  Pope's 
Hall." 

The  court  is  called  upon  to  say  what  the  parties  understood  by 
t;  Pope's  Hall."  Was  it  an  entire  building,  or  ouly  a  large  room 
embracing  the  second  story  ? 

The  grantors  reserved  three  feet  wide,  running  from  the  rear 
of  "  Pope's  Hall,  or  where  the  water  is  taken  from  said  hall,  across 
said  lot  to  Prospect  street,  for  the  purpose  of  carryiug  off  the 
water  and  sewages  from  said  hall."  The  grantee  covenanted 
that  nothing  should  be  built  on  said  lot  to  obstruct  the  light  of 
said  "Pope's  Hall." 

It  is  the  duty  of  the  coun  so  to  expound  this  deed  as  to  carry 
inlo  effect  the  intention  of  the  parties.  Plait  on  Covenants,  *186; 
2  OreenL  Cruise  686 ;  Custei*  v.  Monroe  Manufacturing  Co.,  1 
Gr.  Ch.  Jfi7. 

In  order  to  ascertain  this  intent,  the  situation  of  the  parties  and 
the  character  and  description  of  the  subject-matter  will  be  con- 
sidered. 2  QreenL  Cruise  687 ',  note  1 ;  Reed  v.  Proprietors,  8 
How.  ( U.  S.)  274;  Vunn  v.  English,  3  Zab.  126. 

In  ease  of  ambiguous  or  doubtful  words  or  phrases,  they  are  to 
be  taken  most  strongly  against  the  covenantor.  Plait  on  Cove- 
nants m141;  Dunn  v.  English,  3  Zab.  126;  9  QreenL  Qruise 
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694,  and  note  1 ;  Oifford  v.  fflrst  Presbyterian  Society,  66  Barb. 
114;    Warde  v.  Warde,  16  Beav.  10S. 

It  is  said  that  in  the  construction  of  covenants  no  attention  is 
|>aid  to  the  acts  of  the  parties  or  to  the  interpretation  they  may 
put  upon  them.  Piatt  on  Covenants  *144-  This  principle  ap- 
pears to  be  firmly  rooted  in  English  jurisprudence,  as  the 
authorities  cited  by  Piatt  show.  This  doctrine,  if  recognized  in 
this  country,  has  many  reasonable  exceptions.  Livingston  v. 
Ten  Broeek,  16  Johns.  H;  Inhabitants  of  Cambridge  v.  Inhabitants 
of  Lexington,  17  Pick.  999  \  Stone  v.  Clark,  1  Afetc.  S78.  I 
think  the  cases  in  this  country  will  justify  the  court  in  consider* 
ing  the  conduct  of  the  parties,  and  such  distinct  admissions  as 
.nay  be  contrary  to  the  interpretation  sought  to  be  enforced. 
But  this  view  does  not  include  any  such  interpretation  as  the 
parties  may  choose  to  make,  after  the  controversy  has  opened, 
under  oath,  or  otherwise.  Consequently,  all  of  the  testimony  of 
the  parties  to  this  suit  pertaining  to  this  point  must  be  consid- 
ered out  of  the  question,  except  so  far  as  such  testimony  may  in- 
clude statements  or  admissions  of  facts  against  the  interest  of  the 
witness. 

The  facts  which  I  regard  undisputed  and  which  I  rest  my 
judgment  on,  are  next  presented. 

The  grantee,  the  defendant,  became  the  lessee  of  the  lot  in 
1861,  which  he  purchased  in  1865.  He  took  possession  and 
occupied  the  building  thereon  as  a  dwelling  and  place  of  busi- 
ness in  the  years  1862  and  1863,  during  which  Mrs.  Pope  built  the 
building  which,  she  says,  is  Pope's  Hall.  That  building  is 
seventy-five  feet  in  length,  fifty  of  which  adjoin  the  building  on 
the  lot  conveyed  to  the  defendant.  In  the  extensiou,  beyond  the 
fifty  feet,  are  the  six  windows,  two  in  each  story,  which  overlook 
the  lot  conveyed  to  the  defendant. 

In  the  front  of  the  building  of  complainant,  and  above  the 
ceiling  of  the  second  story,  is  a  tablet,  on  which  the  words 
"  Pope's  Hall "  are  carved.  This  tablet  is  so  located  by  Mr. 
Post,  who  superintended  the  construction  of  the  building.  It  is 
true  that  the  defendant  says  it  is  inserted  directly  in  front  of  the 
hall  in  the  second  story,  which,  if  true,  in  my  judgment,  nvkes 
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no  difference.  There  is  some  testimony  to  the  effect  that  busi- 
ness men  in  Paterson  referred  to  this  building  as  "Pope's  Hall.9* 
I  do  not  rest  this  case  on  such  evidence.  I  cannot  think  any 
rule  would  tolerate  it.  Water-pipes  were  so  constructed  as  to 
lead  the  water  from  the  roof  of  the  entire  building  down  to  the 
ground  at  the  rear,  and  from  thence  it  was  carried  by  a  small 
wooden  sewer  to  Prospect  street,  over  the  lot  conveyed  to  de- 
fendant. At  the  time  of  the  conveyance  this  was  the  only  appa- 
ratus of  the  kind  in  or  about  the  complainant's  building.  There 
were  no  other  sewage  arrangements.  The  defendant  thinks 
there  were  accommodations  for  ladies  in  connection  with  the  - 

second  story  in  the  year  1864,  but  the  weight  of  testimony  is         « 
against  him. 

In  this  testimony  four  facts  exist  to  aid  the  judgment  of  the  ^m 
court,  viz.,  the  tablet  in  front  of  the  building,  inscribed  "  Pope's  ^m*§ 
Hall;"  the  water-pipe  carrying  the  water  from  the  roof  over  all;  ^  A\ 
the  windows  in  the  cellar  in  the  first  story,  and  in  the  seooixLE^ad 
story  or  audience- room,  overlooking  the  land  conveyed,  and  th^^^^e 
audience-room.  These,  certainly,  were  all  in  the  minds  of  boUEff^th 
parties.  At  the  time  and  since,  the  first  story  of  complainanhw  -*  t/ 
building  was  and  has  been  used  in  conducting  different  tradcL-r^^geg 
and  pursuits. 

The  lot  which  these  windows  overlooked  at  the  time  of  tlcf  ik 

conveyance,  had  on  it  a  board  fence  nine  feet  high  and  a  wnfrr m  cr 

closet.     It  so  remained  for  sixteen  years.     But  the  drfrndny  mntnt 
says  he  "  most  assuredly  contemplated w  building  a  one-8to~^c3My 
structure  on  it,  such  as  he  has  now  commenced,  notwithstandi:  ^^mng 
he  has  delayed  it  sixteen  years.     He  says  when  the  archiUw^&f 
asked  him  why  he  did  not  cover  the  entire  space,  that  he  "  t*     oU 
him  not  to  obstruct  the  light;  to  prepare  plans  not  to  obsti        act 
the  light  in  Pope's  Hall ;  in  fact,  of  his  entire  building."    '^■Tfo 
proposed  building  is  to  be  located  six  feet  and  one-half  fmr-vm 
Pupe's;  and  whether  in  the  original  plan  or  not  is  disputed,  %J0$ 
in  executing  the  design  and  model,  the  architect  presents  the  side 
next  to  Pope's,  on  an  inclination  from  the  latter  of  forty-five  de- 
grees, thus  giving  that  entire  side  a  mansard  appearance;  sod 
the  architect  gives  it  as  his  opinion,  when  finished  on  this  pl*o, 
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that  it  will  not  obstruct  the  light  to  Pope's  building.     The  in 
struct  ions  not  to  obstruct  the  light  were  given  before  this  contro- 
versy arose.     The  plans  presented  by  the  architect,  I  conclude, 
were  altered  afterwards. 

The  defendant  offered  Benjamin  M.  McGee  as  a  witness.  He 
swore  that  he  was  present  at  a  "  conversation  or  discussion  "  be- 
tween Mr.  Pope  and  Mr.  Bell,  in  which  Mr.  Pope  said  "he  had 
made  a  reservation  to  himself  of  the  two  upper  windows  to  pre- 
vent the  erection  of  a  building  which  would  obstruct  the  light 
into  the  hall ;  he  would  not  have  made  the  reservation  so  far  as 
Mr.  Bell  was  concerned,  but  the  property  might  change  hands, 
and  that  was  the  reason  for  making  the  reservation."  As  to  this, 
it  steins  proper  to  observe,  that  seventeen  years  had  passed,  and 
that  the  witness  had  no  interest  in  the  subject-matter,  and  there- 
fore no  reason  for  recollecting  this  so  long,  except,  as  he  says, 
"it  continued  in  my  mind  more  particularly  when  Mr.  Pope  and 
me  had  a  law  suit."  It  is  equally  important  to  observe  that  Mr. 
Pope  denies  ever  making  such  statement,  and  that  Mr.  Bell  is 
silent  on  the  subject.  I  think  if  this  matter  had  been  so  dis- 
«*usscd  between  Mr.  Pope  and  Mr.  Bell,  in  the  presence  of  McGee, 
Mr.  Bell  would  have  remembered  it  Besides,  the  witness  says 
he  did  not  know  whether  the  deed  had  been  delivered  or  not. 

I  think  all  the  material  facts  have  now  been  detailed. 

In  my  judgment,  the  entire  building,  as  it  existed  at  the  time 
of  the  conveyance,  was  included  in  the  covenant.  I  think  the 
parties  so  intended.  This  view  is  most  reasonable  and  consist* 
cut.  The  building  was  named  "Pope's  Hall. "  Before  it  was 
completed  it  was  so  called.  Mr.  Bell  occupied  the  adjoining 
building  and  must  have  known  this  fact.  When  this  hall  was 
built  it  was  carried  back  beyond  the  building  occupied  by  Bell, 
and  two  windows  were  opened  in  the  basement,  two  in  the  first 
story  and  two  in  the  second,  in  the  portion  in  the  rear  of  the 
Bell  house.  In  every  way  the  reason  is  much  greater  for 
having  and  preserving  the  light  to  the  store  and  place  of  busi 
ness  on  the  first  floor,  than  to  the  hall  or  audience- room  on  the 
second.  The  former  is  supposed  to  be  in  constant  use;  the  latter, 
not;  the  former  is  devoted  to  business  requiring  good  light;  the 
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latter,  to  purposes  which  cau  as  well  be  conducted,  and  usually 
are,  at  night,  and,  of  course,  by  artificial  light.    That  something 
beyond  the  audience-room  was  contemplated  by  ihe  parties,  is 
iucontrovertibly  fixed  from  the  fact  that  the  water  from  the  roof 
of  the  building  was  to  be  carried  over  the  land  conveyed.     So 
that  if  that  portion  of  the  building  which  is  above  the  audience- 
room  is  included  in  the  general  words  of  the  covenant,  it  is  quite 
impossible  to  say  that  the  portion  below  is  excluded.     The  reser- 
vation of  the  right  to  convey  the  water  was  of  a  space  three  feet 
wide  from  the  rear  of  the  hall.     While  not  called  upon  to  con- 
strue this  reservation,  it  is  proper  to  advert  to  it.     This  is  a 
reservation  of  three  feet  of  ground  to  be  used  for  sewer  purposes. 
It  is  definitely  located  at  the  rear  of  the  hall,  where  the  water  is 
taken  from  the  said  hall.     Being  a  reservation  of  an  easement  in 
the   laud,  there  can  be  no  uncertainty  as  to  its  location;  it  is 
below  the  first  story;  and  there,  at  the  surface  of  the  ground,  is  the 
point  at  which  the  water  was  to  be  diverted  from  the  building. 
In  making  an  explicit  allusion  to  that  point,  the   contracting 
parties  speak  of  it  as  at  the  rear  of  the  hall.     They  do  not  speak 
of  it  as  at  the  rear  of  the  basement,  or  at  the  rear  of  the  first 
story.    To  these  considerations  should  be  added  the  facts  that  Bell 
held  the  land  thus  conveyed  for  sixteen  years  before  he  under- 
took to  build ;  that  when  he  did  undertake,  he  left  a  space  of  six 
feet  and  one  half  between  his  proposed  building  and  Pope's; 
that  he  instructed  his  architect  to  make  such  design  as  would  not 
instruct  the  light  to  any  part  of  Pope's  building;  and  that  after 
this  bill  was  filed  he  ordered  the  designs  altered  so  as  to  more 
effectually  secure  that  end. 

For  the  foregoing  reasons,  it  seems  plain  to  my  mind  that 
where  the  contracting  parties  spoke  of  "Pope's  Hall,"  they 
intended  the  whole  building  and  not  a  single  room  therein. 

When  Bell  accepted  the  deed  containing  this  covenant  ag8^ 
obstructing  these  windows,  to  the  extent  of  that  covenant  he  V^. 
came  the  covenantor;  and  the  rule  th:tt  covenants  are  to  be  o^^ 
strued  most  strongly  against  the  covenantor  applies  to  him. 

I  think  the  defendant  should   be  perpetually  enjoined    f*Wom 
erecting  any  building  or  other  structure  on  the  lot  referred    %  o  in 
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the  bill  that  will  obstruct  or  interfere  with  the  reasonable  use  of 
the  light  in  the  first  as  well  as  in  the  second  stories  of  said 
Pope's  Hall.     I  will  so  advise,  with  costs. 


In  matter  of  application  of  Nancy  L.  Apgab  for  the  sale  of 
lands  limited  over. 

1.  The  statute  under  which  these  proceedings  are  had  cannot  be  limited  or 
controlled  by  the  testator. 

2.  The  statute  deals  with  contingencies,  not  with  presumptions,  and  conaa* 
aaently  a  married  woman  of  the  age  of  fifty-eight  is  within  the  proTisiona  of 
the  act. 

3.  Where  the  testimony  shows  a  decline  in  value  of  the  estate  from  the  ina- 
bility of  i he  life  tenant  to  make  the  necessary  repairs  to  the  lands  and  fences 
as  well  as  to  the  buildings,  a  sale  will  be  ordered  if  it  appears  that  such  sale  will 
promote  the  interests  of  all. 


On  exceptions  to  master's  report  on  petition  for  sale  of  land* 

Messrs.  Voorhees  &  Cotter,  for  petitioner. 

Mr.  R.  8.  Kuhl  and  Mr.  Martin  Wyckofff  for  exceptants. 

Bibd,  V.  C. 

The  petition  is  filed  to  procure  a  sale  of  lands  under  the  act  which 
authorizes  such  sale  when  lands  are  limited  over  or  in  contin- 
gency, when  such  sale  would  be  beneficial.  It  was  filed  July 
28th,  1882.  The  land  named  in  the  petition  was  owned  in  fee 
by  Paul  Apgar,  who  died  in  1856.     In  his  will  he  said  : 

"  I  devise  and  bequeath  unto  my  beloved  wife,  Nancy  Apgar,  all  toy  estate, 
real  and  personal,  at  long  as  she  shall  be  and  remain  my  said  widow,  to 
use"  Ac. 

He  also  said  s 
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u  It  is  my  will,  and  I  do  order  that  after  the  death  or  marriage  of  my  said 
wife  Nancy,  that  the  remainder  of  my  estate  I  give  unto  my  daughter  Mary, 
the  wife  of  Conrad  Apgar,  so  long  as  she  may  live ;  and  I  do  order,  and  it  is 
my  will,  that  after  the  death  of  my  daughter  Mary  that  all  my  estate  go  to  the 
heirs  begotten  of  her  body,  but  I  do  order  that  all  my  real  estate  be  and  re- 
main as  it  now  lyes  until  the  death  of  my  daughter  Mary." 

The  portion  of  the  will  which  limits  the  use  of  the  land  to 
Nancy,  the  widow,  and  to  Mary,  the  daughter, are  given  because  the 
counsel  for  defendants  seemed  to  think  that  the  testator  exhibits 
a  strong  desire  to  secure  the  actual  possession  of  the  land  to  his 
daughter,  and  that  such  desire  should  influence  the  court  in  de- 
termining the  rights  of  the  petitioner  under  the  statute. 

This  view  cannot  be  well  founded.  It  is  enough  to  say  that 
the  whole  purpose  of  the  act  could  thereby  be  defeated.  If  such 
view  were  to  prevail,  the  question  would  be  simply  the  construc- 
tion of  the  will  so  as  to  ascertain  the  desire  of  the  testator,  and 
not  the  application  of  the  statute. 

The  testimony  discloses  that  the  widow  has  remarried,  and 
that  Mary,  the  daughter,  is  fifty-eight  years  of  age.  Because  of 
her  advanced  age  it  was  urged  that  the  case  is  nut  within  the 
statute,  the  presumption  being  that  she  is  beyond  the  age  of 
pregnancy.  My  attention  was  directed  to  In  re  MUlna^s  Estate, 
L.  R.  (H  Eq.)  %h5)  in  which  case  the  wife  was  forty-eight  years 
of  age,  and  to  In  re  Widdorfs  Trust,  L.  R  (11  Eq.)  408,  in  which 

Note. — Courts  have  presumed  that  women  were  past  child-bearing  after 
they  had  reached  a  certain  age:  In  Leng  v.  Hodges,  Jac.  585,  at  sixty-nine  : 
in  Miles  v.  Knight,  12  Jur.  666,  at  sixty  eight;  in  Brown  v.  PringU,  4  Hare 
124,  at  sixty-six;  in  Dodd  v.  Wake,  5  De  O.  &  Sm.  226,  at  sixty-five;  in 
Brandon  v.  Woodthorpe,  10  Bcav.  463,  at  sixty-three ;  in  Darts  v.  Bush,  8  Jur. 
C14,  at  fifty-nine ;  in  Edwards  v.  Tuck,  23  Beav.  271,  3  De  Q.,  M.  &  G.  40,  at 
ifty-seven ;  in  Lyddon  v.  Lllison,  19  Bcav.  505,  at  fifty -six;  in  Hay  net  r. 
Hay-**,  35  L.  J.  Ch.  303,  at  fifty-three;  in  Widdovts  Trusts,  L.  R.  (11  Eq.) 
408,  at  fifty-five  ;  in  Forty  v.  Reay,  1  Dart's  V.  &  P.  (4th  ed.)  320,  at  fifty-three; 
in  Millner's  Estate,  L.  R.  (14  Eq.)  245,  at  forty-nine;  in  Groves  v.  Groves,  7  J 
W.  R.  45,  at  fifty  ;  in  Davidson  v.  Kimpton,  L.  R.  (18  Ch.  Dio.)  213,  at  fi/ys. 
four;  in  BncoCs  Case,  MS.  Oct.,  18S8,  Van  Fleet,  V.  C.t  at  sixty-two.  ^^ 

In  Payne  v.  Long,  19  Ves.  571,  an  inquiry  as  to  the  age  of  the  mother  w 
directed,  and  payments  were  made  to  the  residuary  legatees  where,  from      ^^aa 
age  of  the  mother,  it  became  highly  improbable  that  there  would  be  any  iv      the 
children.  ^^mh* 
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ase  the  widow  was  fifty-five  years  of  age,  and  to  Edwards  v. 
Tuck,  28  Beav.  271.  But  it  is  enough  to  say  that  these  cases 
mly  re-assert  the  natural  presumption  against  the  capacity  of 
>rocreation.  They  do  not  declare  that  that  presumption  is  so 
x>tent  as  to  obliterate  the  contingency  which  the  statute  hinges 
ipon.  See,  also,  Leng  v.  Hodges,  1  Jao.  686,  and  Lyddon  v. 
Ellison,  19  Beav.  666.  In  this  respect,  therefore,  the  petition  is 
>n  good  grounds. 

The  petitioners  have  a  vested  interest  in  the  fee  and  have  a 
•ight  to  file  this  petition.  Do  they  present  a  meritorious  case? 
The  first  section  of  the  act  declares  that  if  the  interests  of  the 
>wners  of  the  particular  aud  future  estate  in  such  lands  require 
ind  would  be  promoted  by  a  sale  thereof,  it  shall  be  lawful  for 
he  chancellor  to  direct  such  lands  to  be  sold  in  fee,  and,  for  that 
jurpose,  to  inquire  into  the  situation  of  such  lands  and  the  merits 
)f  such  application ;  "  and  if,  upon  such  inquiry,  it  appears  that 
he  situation  and  prospective  value  of  said  lands  are  such  that  it 
t>e  to  the  interest  of  any  person  who  might  own  the  same  in  fee 
to  sell  the  same,  then  the  chancellor  shall  direct  such  sale.11 
This  last  clause  evidently  contemplated  the  interests  of  the  own- 
ers of  the  fee  only.  It  certainly  subordinates,  if  it  does  not  ex- 
clude, the  interests  of  the  owners  of  the  particular  estate.  And 
it  may  be  true  that  the  legislature  so  intended,  upon  the  ground 
that  whenever  the  owner  of  the  fee  is  benefited  by  a  sale,  the  life 

In  Coke  upon  Littleton  40  I  63,  it  is  said  that  "  a  woman  above  three-score 
rears  old  hath  had  a  child."  In  OverhM*  Trusts,  17  Jur.  34*,  1  Sm.  &  Qig. 
162,  the  court  refused  to  presume  that  a  woman  aged  forty-nine  was  past  child- 
bearing  ;  in  Fraser  v.  Eraser,  Joe,  686,  note,  at  fifty-five ;  in  Reynolds  v.  22ey- 
\olds,  1  Dick.  374,  at  sixty-two ;  in  Jet  v.  Audley,  1  Cox  3t6,  at  seventy ;  in 
Oroxton  v.  May,  L.  R.  (9  Ch.  Dip.)  388,  at  fifty-four ;  iu  Conduit  v.  Soane,  *4 
L.  T.  (N.  S.)  656,  at  fifty  seven  and  fifty-two;  in  List  v.  Rodney,  83  Pa.  St. 
183,  at  seventy- five.  See  some  remarkable  cases  referred  to  in  I  Recti*  Med. 
Jur.  (10th  td )  650;  also  t  Dan.  Ch.  Pr.  (5th  ed.)  *1795. 

The  court  refused  to  make  an  analogous  presumption  against  a  man,  in 
Trevor  v.  Trevor,  2  My.  &  K.  675,  677,  at  eighty;  in  Lushington  v.  Roldero,  16 
Bean.  1,  at  ninety-five;  see  Wms.  R.  P.  *53  ;  t  Bl.  Com,  *U5  ;  Coke  on  LitL 
*S8a;  Lomax  v.  Holmden,  £  Stra.  940;  Alsop  v.  Rowtrell.  Cro.  Joe.  541. 

Where  a  gift  is  to  a  married  woman  for  life,  with  remainder  to  her  children 
lor  life,  and  a  gift  over  to  the  grandchildren,  evidence  that  the  married  woman 
vat,  at  the  date  of  the  will,  upwards  of  sixty  years  of  age,  and  hence  past  the 
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tenant  must  necessarily  be ;  that  whenever  the  prospect  is  that 
the  fee  will  not  advance  in  value,  the  interests  of  all  will  be  pro- 
moted by  a  sale,  and  that  the  interest  of  the  money  will  be  more 
advantageous  to  the  life  tenant  than  the  net  profits  of  the  land. 
This  rendering  of  the  section  may  not  be  objectionable.  It  may 
l>c  that  careful  observation  and  calculation  have  established  the 
fact  that  when  real  estate,  in  a  given  condition,  is  not  likely  to 
advance  in  value,  prudence  requires  that  it  shall  be  converted 
into  cash.  But  I  cannot  think  the  legislature  intended  to  ignore 
the  rights  or  interests  of  the  life  tenant,  and  I  shall  consider  this 
case  from  that  standpoint. 

The  master  reports  that  it  will  be  to  the  interest  of  all  con- 
cerned to  sell  the  lands.  The  report  has  been  excepted  to.  On 
the  question  of  the  prospective  value  of  these  lands,  and  the  in- 
terest of  the  owners  of  the  fee,  more  testimony  was  taken  in  my 
presence. 

The  question,  therefore,  remains,  Will  it  be  to  the  interest  of 
all  concerned  to  make  sale  of  these  lands?  The  burden  is  upon 
the  petitioners.  A  large  number  of  witnesses  have  been  ex- 
amined ;  amongst  others,  all  the  parties  interested,  including  the 
husband  of  the  life  tenant.  Of  course  this  testimony,  standing' 
alone,  can  have  but  slight  effect  (see  In  Matter  of  Heaton,  6  C 
E.  Gr.  ££/),  except  so   far  as  admissions  are  made  against  the 

age  of  child-bearing,  was  held  not  admissible  for  the  purpose  of  showing  that 
children  then  living  were  meant,  so  as  to  make  valid  a  gift  over  which  other 
wise  was  void  for  remoteness,  Soya's  Trusts,  L.  R.  (6  Eq.)  319. 

There  is  no  presumption  of  law  that  a  deceased  married  woman  was  child- 
less, Hays  v.  Tribble,  3  B.  Mon.  106 ;  or  a  deceased  married  man,  Wilbur  ?, 
Tobey,  16  Pick.  177 ;  Campbell  v.  Reed,  24  Pa,  St.  498;  Dudley  ▼.  Grayson,  6 
Mon.  259;  Qladson  v.  Whitney,  9  Iowa  267;  Payne  v.  Payne,  29  VL  17$; 
StinchJUld  v.  Emerson,  52  Me.  405;  Spngg  v.  Moale,  28  Md.  497 ;  Pits  v.  Jfe- 
Bratney,  15  111.  SI 4;  see  Allen  v.  Lyons,  2  Wash.  C.  C  475;  Emerson  v.  White, 
29  N.  H  482;  Harvey  v.  Thornton,  14  111.  217;  Loving  ▼.  Stineman,  1  Jfcfc. 
{Mass.)  211;  King  v.  Fowler,  11  Pick.  $02;  Crouch  v.  EveUth,  15  Man.  306; 
University  v.  Johnson,  1  Hayw.  373. 

Contra,  as  to  an  unmarried  man,  McOomb  v.  Wright,  5  Johns.  Ch.  263 ; 
Miller  v.  Beates,  3  S.  A  R.  490;  Banning  v.  Oriffin,  15  East  293;  Rome  v.  Has 
land,  1  Wm  Bla.  404;  see  Oldnall  v.  Deakin,  3  G  4  P.  402,  8  P.  d  C*3 / 
Hammond  v.  Inhes,  4  Md.  138.— Rep. 
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interest  of  (he  witness.     That  case  also  shows  as  the  value  to  be 
placed  on  the  mere  opinions  of  witnesses 

I  will  endeavor  to  present  the  facts  which  must  be  my  guide. 
Paul  Apgar,  the  testator,  died  in  December,  1855.  His  widow, 
who  was  entitled  to  the  premises  during  life,  or  until  she  mar 
ried,  married  in  two  years,  when  her  daughter  Mary,  the  present 
tenant  for  life,  became  entitled  and  responsible  for  the  control. 
Then  her  responsibility  as  a  life  tenant  began.  She  has  all  the 
rights  of  a  life  tenant. 

Whether  she  has  so  performed  all  the  obligations  devolving 
on  her  as  a  life  tenant,  greatly  protracted  the  examination  before 
the  master.  The  witnesses  called  by  the  petitioners  regarded  the 
premises  as  very  much  depreciated  ;  one  witness  thought  the  farm 
had  depreciated  $10  per  acre;  another,  in  all,  $1,500,  and 
others,  without  naming  to  what  extent,  thought  there  had  been  a 
depreciation,  giving  facts,  as  they  oup|>osed,  on  which  their  judg- 
ment was  based.  They  think  the  land  has  been  neglected  and 
is  not  so  good,  and  that  the  fences  have  been  allowed  to  fall  into 
decay,  and  that  briers  and  bushes  have  been  permitted  to  spread 
farther  and  wider  along  the  fences,  and  the  briers  to  spring  up 
and  grow  on  the  land  that  used  to  be  farmed,  and  that  some  of 
the  farm  land  has  been  abandoned,  and  that  no  sufficient  amount 
of  fertilisers  has  been  put  on  the  land  to  preserve  it  in  like 
condition.  The  declining  rates  at  which  the  farm  has  been  as- 
sessed, so  far  as  such  testimony  may  be  called  in  to  assist  the 
judgment,  seems  to  enforce  these  views.  In  the  years  1857  and 
1858  (the  latter  year  Mary  became  entitled)  it  was  assessed  at  $40 
per  acre,  whereas  in  the  years  1^77,  !878,  1879  and  1880,  it  was 
assessed  at  $30,  $27,  $22.50  and  $22  50  respectively. 

The  witnesses  who  were  called  by  the  respondents  deny  that 
there  have  been  any  such  changes  for  the  worse.  They  almost 
all  think  the  farm  is  in  as  good  condition  now  as  when  the  tes- 
tator died. 

I  think  I  am  justified  in  saying  that,  whether  the  farm  is  in 
as  good  condition   now  as  when  the   present  life  tenant   took 
charge  or  not,  it  may  be  said  to  be  in  a  dilapidated  condition 
both  the  land  and  the  fences  are  below  what  is  ordinarily  the  re- 
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suit  of  good  husbandry.  This  fact  is  important  to  the  life  tenant 
as  well  as  to  the  remaindermen.  It  most  certainly  increases  the 
burdens  of  the  life  tenant,  and  as  certainly  reduces  her  chances 
uf  profit  from  her  estate,  for  as  it  requires  more  to  keep  a  frail 
structure  from  falling,  so  it  requires  more  outlay  to  keep  an  im- 
|X)verished  farm  from  getting  worse. 

After  these  observations,  I  desire  to  abbreviate  the  history  of 
the  life  tenancy  to  the  time  of  filing  the  petition,  as  given  by  the 
husband  of  the  tenant.  This  narrative  is  important  to  show  by 
unmistakable  evidence  the  ability  or  inability  of  the  present 
occupants  to  serve  their  own  best  interests,  as  well  as  the  best  in- 
terests of  the  remaindermen.  The  testator  died  in  December, 
1855.  His  widow  had  charge  for  two  years.  Then  marrying, 
of  course  the  life  estate  passed  from  her  to  her  daughter  Mary. 
But  Mary  still  allowed  her  mother  to  have  control  of  a  part  of 
the  premises — sixty-three  acres — for  nine  years,  and  she  rented 
it  to  Harman  Huffman  for  seven  years,  and  after  that  to  differ- 
ent ones  on  shares.  Hope  farmed  part  of  it  for  two  or  three 
years,  and  P.  P.  Hoffman  farmed  some.  Farley  farmed  some. 
This  was  the  way  it  was  done  until  five  years  before  the  petition 
was  filed,  when  Mary,  the  daughter,  and  her  husband,  moved  on 
the  farm.  Thus,  from  the  spring  of  1868  until  the  spring  of 
1877,  the  widow  of  the  testator  was  allowed,  by  the  real  owner 
of  the  life  estate,  to  control  the  farm.  During  all  this  time  thp 
daughter  Mary  lived  near  by,  and  her  husband  farmed  four  fields, 
or  about  thirty  acres  of  the  ninety-three. 

The  life  tenant  allowed  timber  standing  on  the  premises  to  be 
cut  and  carried  off.  He  sold  four  "  tough  butts"  for  spokes, 
and  also  some  elms  which  grew  in  a  "  hedge  row  "  along  one  of 
the  fields,  and  some  other  wood  or  timber  besides.  However 
clearly  this  may  be  denominated  waste,  I  think  the  whole  value 
was  small.  Mr.  Apgar,  in  detail,  speaks  of  repairing  the  barn, 
the  house,  garden  fence  and  some  other  fences,  of  building  a  new 
smoke-house,  a  corn-crib  and  an  addition  to  the  barn,  and  put 
on  of  his  own  rails  about  four  hundred  and  fifty.  Six  or  9even 
year-  ago,  he  put  on  one  hundred  and  twenty-five  bushels  of  lime, 
and  some  ten  or  more  years  ago  he  put  some  lime,  not  leas  than  one 
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hundred  bushels,  on  the  other  side  of  the  field  on  whiob  the 
one  hundred  and  twenty-five  bushels  were  put.  Twelve  or 
fifteen  years  ago,  he  limed  over  auother  field  with  two  hundred 
or  two  hundred  and  fifty  bushels.  Eighteen  years  ago,  he  put 
two  hundred  bushels  on  another  field.  About  two  years  before 
that,  he  put  on  two  hundred  bushels.  As  I  understand  the  nar- 
rative, this  lime  was  all  put  on  the  thirty  acres  which  he  farmed 
while  he  was  living  with  his  wife  at  other  places,  and  none  of  it 
went  on  the  sixty-three  acres  which  remained  under  the  imme- 
diate control  of  the  testator's  widow,  although  by  marrying  she 
had  terminated  her  estate  therein ;  and  as  to  this  portion,  there 
were  about  eight  hundred  bushels  of  lime  put  on  while  she  en- 
joyed the  possession,  as  Mr.  Apgar  gives  it. 

When  Mr.  Apgar  was  asked  if  any  of  the  fields  had  been 
abandoned,  he  said : 

"  I  think  Dot ;  the  plumb  east  field  I  had  buckwheat  in  three  or  four  yean 
ago;  it  has  not  been  plowed  since ;  it  has  been  pastured ;  until  this  season  we 
haven't  pastured  it  at  all ;  about  six  years  ago  Aaron  Apgar  and  John  Alpangh 
hid  buckwheat  on  it." 

The  line  fences  have  been  reasonably  well  preserved.  Mr, 
Apgar  says  he  lived  at  Cokesbury  nine  or  ten  years,  and  while 
there  he  got  part  of  his  firewood  from  off  these  premises.  When 
asked  why  he  had  not  limed  the  farm  any  during  the  last  eight 
or  ten  years,  he  said  :  "  I  hadn't  the  money  to  spare  to  buy  it." 
And  when  asked  if  any  other  reason,  he  said :  "  I  don't  think  of 
any  other  reason/1  I  have  given  his  words  that  it  may  be  seen 
whether  or  not  my  observation  and  conclusion  are  correct  or  not 
The  observation  is  that  the  farm  must  be  greatly  reduced  if  the 
owner  of  it  and  tenant  of  the  life  estate  for  twenty-four  years, 
admit?,  through  her  husband,  that  it  (a  farm  of  ninety-three 
acres)  has  not  produced  enough  to  enable  her  to  furnish  any  lime 
for  it  during  the  last  eight  years.  The  conclusion  is:  poor  as 
the  land  may  have  been  at  the  commencement  of  her  estate,  the 
management  since  has  been  very  bad,  indeed,  to  warrant  such 
an  admission. 

I  have  referred  fully  to  Mr.  Apgar's  statements  and  admia 
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sions  because  I  discover  no  reason  to  question  his  honesty  as  a 
witness,  and  because  his  story  seems,  to  the  practical  mind,  to  lie 
reasonable,  and  because  his  son  Lewis  J.  gives  testimony  which, 
in  my  judgment,  fully  corroborates  him  on  the  question  of 
ability  to  lime,  although  that  point  may  not  have  been  directly 
in  view.  Mr.  Apgar  says,  in  effect,  that  during  the  first  sixteen 
years  he  put  on  lime,  in  all  about  nine  hundred  bushels,  on  the 
thirty  acres,  and  that  the  tenants  of  the  sixty-three  acres  put  on 
about  eight  hundred  bushels,  and  that  he  has  improved  the  out- 
side fences,  the  barn,  house  and  the  like,  but  that  is  all  he  can 
do;  he  cannot  lime  any  more,  for  he  cannot  spare  the  money. 
The  son  says  he  has  been  farming  the  place  for  a  number  of 
years  for  his  parents,  and  that  it  has  afforded  them  all  a  living 
and  some  money  for  improvements.  He  found  one  home  and 
his  mother  one  to  do  the  work  on  a  farm  of  ninety-three  acres, 
a  very  large  portion  of  which,  I  understand,  is  tillable.  He  re- 
ceived one-fourth  of  the  oats  and  corn.  He  thinks  his  mother 
sold  some  grain  in  the  year  1879 ;  that  she  sold  a  little  grain 
almost  every  year;  thinks  she  sold  some  corn  in  1879,  but  can- 
not remember  his  own  share;  got  more  corn  in  1880  than  in 
1879;  pretty  nice  crop  of  corn  in  1881,  more  than  three  hun- 
dred bushels;  as  to  oats  that  year,  could  not  say;  in  1882  had  be- 
tween three  hundred  and  four  hundred  bushels  of  oats  altogether; 
a  good  wheat  and  rye  crop ;  two  acres  of  wheat  and  three  or  four 
of  rye  and  twelve  or  thirteen  of  oats  in  1882,  and  between  eight 
hundred  and  nine  hundred  bushels  of  corn-ears. 

I  am  quite  clear  that  this  statement  of  the  son  corroborates  the 
father,  and  proves  that  this  tract  of  land  is  so  far  reduced  that  it 
produces,  under  present  management,  but  little  more,  if  any,  than 
a  living  for  the  occupants;  for  it  is  plain  that  after  the  expenses 
of  farming  and  of  the  household  and  the  taxes  are  deducted  from 
the  products  named,  but  little  remains. 

And  in  this  there  is  quite  strong  proof  of  the  inability  of  the 
life  tenaut  to  manage  the  farm  according  to  the  ordinary  rules 
of  good  husbandry.  Mr.  Apgar  says  he  did  put  lime  on  twenty 
years  ago,  sixteen  years  ago,  twelve  years  ago  and  eight  yean 
ago,  but  has  not  put  any  on  since,  not  because  the  land  does  not 
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need  it,  nor  because  it  will  not  improve  the  land,  nor  because  the 
life  tenant  was  not  obliged  to,  but  because  he  has  not  the  money 
for  that  purpose.  I  think  it  will  be  admitted  that  this  fact  is  of 
great  importance  in  a  question  of  this  nature. 

These  facts — the  dilapidation  of  the  fences,  the  depreciation 
of  a  considerable  portion  of  the  land  from  careless  farming  or  an 
abandonment  of  portions,  and  the  inability  of  the  life  tenant  to 
stay  the  work  of  decline  or  depreciation — lead  me  to  the  con- 
clusion that  unless  there  is  something  extraordinary  in  the  case, 
the  interests  of  all  parties  will  be  promoted  by  a  sale.  As  the 
chancellor  said  in  Herring's  Case,  8  Stew.  Eq.  859,  an  owner  of 
the  fee  in  like  situation  would  be  benefited  by  a  sale.  I  think 
the  decline  that  appears  and  is  likely  to  ensue  from  the  confessed 
inability  of  the  life  tenant,  will  be  greater  than  any  appreciation 
in  value  that  can  reasonably  be  expected. 

But  it  is  urged  that  there  are  "  family  reasons"  against  making 
a  sale  at  this  time.  It  is  claimed  that  though  the  court  might 
he  with  the  petitioners  on  the  general  principles  which  govern  in 
such  cases,  yet  the  condition  of  the  life  tenant  and  her  relation  to 
her  aged  mother  should  overcome  all  and  stay  the  arm  of  the 
court  It  is  said  the  court  acts  with  reference  to  these  consider- 
ations, to  sustain  which  Herring? 8  Case  is  relied  on.  I  think  it 
material  to  observe  that  the  property  in  that  case  consisted  of  the 
homestead  and  two  other  lots  in  Hackensack,  and  two  small 
wood-lots,  and  not  a  considerable  tract  of  farm  land.  The  mas- 
ter advised  a  sale,  and  the  chancellor  said  his  recommendations 
were  judicious  and  his  report  should  be  confirmed. 

But  to  proceed  with  the  facts  relied  on  by  the  defendants. 
They  say  that  the  life  tenant  is  fifty-eight  years  old  and  almost 
blind,  and  that  her  mother  is  seventy-nine  years  old  and  very 
feeble  and  dependent  on  the  life  tenant  for  support;  and  that 
the  husband  of  the  life  tenant  is  sixty-five  aud  is  past  the  age  of 
hard  work,  and  that  in  this  condition  they  are  dependent  on  this 
land  and  the  two  children  who  remain 'at  home  with  them  for 
support. 

This  view  very  powerfully  confirms  the  previous  argument  in 
favor  of  a  sale.     Tt  helps  greatly  to  establish  the  inability  of  the 
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tenant  Bat  we  are  considering  the  interests  of  the  family.  It 
is  said,  upon  the  argument,  that  although  Mrs.  Apgar  does  not 
farm  much  and  often  has  but  little  grain,  yet  she  can  and  does 
keep  her  "  cows  and  chickens  and  pigs  "  on  the  place,  and  have 
a  home  for  herself,  mother  and  those  who  care  for  them,  and  be 
comfortable ;  and  that  they  have  much  more  in  all  these  than 
they  could  possibly  receive  from  the  interest  of  the  money  which 
the  land  would  produce. 

The  burden  of  taking  the  cause  out  of  the  general  rule,  because 
of  such  allegations,  rests  with  the  respondents.  What  does  the 
testimony  show?  I  can  discover  nothing  that  shows  the  real 
value  of  her  cows  or  chickens  or  pigs.  But  whatever  their  value 
may  be,  it  enters  into  the  gross  receipts  and  forms  a  portion  of 
the  fund  from  which  the  draft  is  made  to  carry  on  the  farming 
operations.  Nor  have  we  the  amount  of  the  gross  receipts.  But 
we  know,  after  they  have  been  drawn  upon  for  all  other  pur- 
poses, that  there  is  nothing  left  to  purchase  lime  with,  and  has 
not  been  for  several  years.  This  is  according  to  Mr.  Ajtgur'd 
plain  admission,  and  he  is  sustained  by  the  details,  given  by  his 
son,  of  the  grain  raised.  He  says  that  out  of  this  grain  lib* 
oother  made  some  improvements,  which  no  doubt  applied  10  the 
improvements  on  the  buildings. 

I  am  not  satisfied,  from  the  testimony  adduced,  that  it  will  be 
to  the  interest  of  the  life  tenant  to  deny  the  prayer  fur  sale.  My 
judgment  is,  from  her  own  witnesses'  story,  that  under  her  man- 
agement as  a  life  tenant,  the  burden  of  keeping  the  farm  in  a 
proper  condition,  according  to  the  idles  of  good  husbandry,  is 
more  than  she  can  bear.  She  cannot  arrest  the  decliue  which  I 
think  has  been  begun.  Her  situation  will  not  improve.  I 
think  the  interest  of  the  money  produced  by  a  sale  will  prove 
more  beneficial  to  her,  with  her  cows,  chickens  and  pigs,  else- 
where—on less  land,  where  she  will  have  lighter  burdens — than 
on  this  farm. 

Two  of  the  remaindermen  are  defendants ;  one,  a  daughter, 
earns  a  living  and  boards  with  her  mother  on  these  premises; 
the  other,  the  sou  who  rents  the  place  of  his  mother  and  farms  it 
on  shares.     Under  the  circumstances  of  this  case,  I  think  this 
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aon  is  Dot  in  a  position  to  be  heard  resisting  this  petition.  It 
may  be  greatly  to  his  interest  to  prevent  a  change.  He  has  the 
ume  right  to  rent  and  to  farm  the  place  that  a  stranger  to  the 
inheritance  has,  but  the  account  that  he  renders  shows  that  the 
inheritance  is  suffering  under  the  treatment  in  which  he  has  a 
hand.  Though  not  primarily  responsible  under  the  law,  yet, 
considering  lib  position,  why  should  not  he  make  such  terms  as 
would  enable  him  to  lime  the  land  and  to  farm  all  portions  of  it 
according  to  the  ordinary  rules  of  good  husbandry,  and  not  to 
abandon  any  or  to  allow  briers  to  be  growing  on  once  cultivated 
portions  ?  Why  should  he  not  make  such  terms  as  would  enable 
him  to  preserve  the  assessable  value  of  the  property  in  the  years 
1880  and  1881  as  high  as  in  1875  or  1876,  or  in  1858,  when 
the  life  tenant,  his  mother,  became  entitled  ?  It  was  during  his 
tenancy  that  the  insurance  on  the  buildings  was  allowed  to  ex- 
pire, and  the  buildings  to  remain  uninsured  for  some  time.  He 
is  more  responsible  for  this  than  his  almost  blind  and  helpless 
mother. 

The  great  consideration  given  to  this  case  by  the  counsel  for 
the  defendants  seems  to  justify,  if  not  to  require,  these  detail^ 
whether  they  shall  be  accepted  as  correct  or  not. 

I  will  advise  a  decree  overruling  the  exceptions  and  confiim 
log  the  report  of  the  master 
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THE   STATE   OF    NEW    JERSEY. 

OCTOBER   TERM,    188a 


Theodore  Runyon,  Esq.,  Ordinary. 


Annie  Downie,  appellant* 

v. 

AlXEN  Knowles,  administrator,  respondent 

An  administrator  and  administratrix  found  a  sum  of  money  in  their  inte* 
late9!  safe,  and  counted  it  twice,  and  it  was  taken  by  the  administrator.  The 
inrentory,  signed  by  both,  contained  but  one  item  of  cash,  stated  at  "  parte, 
9692.12."  In  1877,  the  administratrix  was  removed  from  her  trust  because  of 
her  marriage  and  failure  to  give  bonds  thereafter.  In  1878,  the  administrator 
filed  his  account  and  charged  himself  with  'cash  on  hand,  not  inventoried, 
15,235.31."  The  testimony  of  the  administratrix  showed  that  the  amount 
found  in  the  safe  was  $7,555 ;  that  of  the  administrator  was  rendered  incredi- 
ble by  the  place,  the  character  and  the  amouot  of  his  entry  of  the  transaction 
in  his  account-books. — Held,  that  he  must  account  to  the  estate  for  the 
92,319.68,  with  interest. 

On  appeal  from  the  decree  of  the  orphans  court  of  Passat 
oounty. 
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Mr.  E.  Steven8onf  for  appellant. 

Mr.  O.  8.  HUton  and  Mr.  H.  A.  WUhams,  for  respondent 

The  Ordinary. 

Sam  Thompson,  late  of  Paterson,  in  this  state,  died  on  the  9th 
of  April,  1877,  leaving  a  widow  and  three  infant  children.  On 
the  18th  of  the  same  month,  letters  of  administration  of  his  estate 
were  granted  to  his  widow,  (he  appellant,  and  Allen  Knowles, 
the  respondent.  They  filed  au  inventory  of  the  estate  on  the 
23d  of  the  same  month.  In  July  of  the  same  year  the  appellant 
was  married  to  Robert  Downie,  and  on  or  about  the  28th  of  De- 
cember following,  she  was  removed  from  her  office  of  ad  minis 
tratrix  on  her  failure  to  give  bonds  as  required  by  the  statute, 
because  of  her  remarriage.  At  (he  term  of  April,  1878,  the  re- 
spondent filed  his  intermediate  account,  which  was  allowed  at  the 
same  term,  and  at  the  April  term,  1880,  he  filed  another  inter- 
mediate account,  which  was  also  allowed.  The  inventory 
amounted  to  $11,558.89.  It  contained  but  one  item  f  cash, 
stated  as  "purse,  $692.12."  In  the  first  intermediate  account 
the  respondent  charged  nimself  with  "  cash  on  hand  not  inven- 
toried, $5,235.31,"  and  in  the  second  he  charged  himself  with 
the  balance  appearing  against  him  on  the  settlement  of  the  first 
account.  On  the  18th  of  November,  1881,  the  appellant  filed 
her  petition  in  the  orphans'  court,  alleging  that  the  charge  of  the 
amount  of  cash  not  inventoried  was  incorrect,  and  stating  that  it 
represented  cash  found  in  the  safe  of  the  intestate  and  not  inven- 
toried, and  that  the  true  amount  with  which  the  respondent 
ought  to  have  charged  himself  was  $7,555  instead  of  $5,235.31, 
ahd  praying  that  he  might  be  required  to  charge  himself  with 
the  amount  of  $2,319.68,  the  difference  between  the  two  sums. 
The  matter  was  heard  by  the  orphans  court,  at  considerable 
length,  on  testimony,  and  the  prayer  of  the  petitioner  was  denied 
aud  the  petition  dismissed.  From  the  decree  declaring  the  judg- 
ment of  the  court  in  the  matter,  this  appeal  is  brought 

As  will  have  been  seen,  the  question  between  the  parties  is  as  to 
the  amount  of  money  which  was  found  in  the  safe  and  not  inveo- 
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toried.  The  only  witnesses  to  the  finding  of  the  money  and  thi 
counting  of  it,  are  the  parties  to  this  litigation.  To  this  they 
both  agree,  but  differ  as  to  the  time  when  the  money  was  found 
and  the  amount;  the  appellant  alleging  that  the  money  was 
found  on  the  day  on  which  the  appraisement  was  made  and  be- 
fore the  appraisers  came,  and  the  respondent  that  it  was  not 
found  until  about  a  month  after  that  occasion,  and  on  the  14th 
of  May.  The  appellant  testifies  that  on  the  morning  the  inven- 
tory was  made  the  respondent  came  to  her  house  about  eight 
o'clock,  and  requested  her  to  come  down  stairs,  if  she  was  able  to 
do  so  (she  was  then  sick  abed),  to  open  the  safe ;  that  she  arose 
and  her  nurse  dressed  her,  and  the  respondent  and  the  nurse 
brought  her  down  stairs  where  the  safe  was,  and  that  she  then 
gave  the  respondent  the  keys  of  the  safe,  and  he  opened  the 
drawer  and  took  out  $7,555.  She  says  he  laid  the  money  in  her 
lap  when  he  took  it  out  of  the  safe;  that  some  of  it  was  rolled 
up  and  some  lay  out  flat,  just  as  it.  would  come  from  the  bank ; 
that  after  she  received  it  in  her  lap  the  respondent  went  and  got 
a  newspaper  from  under  the  lounge-cushion  and  wrapped  all  the 
money  up  in  the  paper  and  put  four  india-rubber  straps  around 
it  and  two  across  it,  and  told  her  to  take  it  up  stairs  into  her 
bed-room,  and  that  he  said  if  the  money  got  to  the  orphans 
court  they  would  scatter  it  all  away,  and  he  thought  that  her 
husband  meant  the  money  for  her.  She  says  she  put  the  money 
in  her  pocket,  according  to  his  advice,  and  took  it  away  with  her 
to  her  bed- room ;  that  after  she  had  got  into  her  bed  the  re- 
spondent and  she  counted  over  the  money  on  the  bed  where  she 
was  lying,  and  there  were  $7,055  of  it,  he  having  left  $500  of 
the  money  in  the  safe;  that  he  made  it  up  into  a  package  again 
and  laid  the  package  under  her  pillow,  and  then  went  to  the 
quarry  at  Haledon  with  Mr.  Garaide,  one  of  the  appraisers ;  that 
before  he  went  to  the  quarry  he  removed  the  package  from  the 
bed,  being  apprehensive  lest  the  nurse  should  see  it,  and  placed 
it  under  the  bureau  in  the  room,  where  it  remained  until  after  the 
inventory  was  taken,  and  that  in  the  afternoon  he  came  again 
into  her  room  and  counted  the  money  over  and  then  took  it 
down,  and,  as  she  supposed,  put  it  in  the  safe.    She  swears  that 
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he  counted  over  the  bills  and  laid  them  on  the  bed,  and  that  she 
counted  them,  too,  with  him ;  that  there  were  $4,000  in  rolls,  88 
he  got  it  from  the  safe ;  that  she  thinks  that  when  the  respond- 
ent took  the  money  down  to  put  it  into  the  safe,  as  she  supposed, 
he  made  figures,  stating  the  amount,  on  a  small  piece  of  brown 
paper  with  a  pencil,  and  said  to  her :  "  I  have  put  it  here — the 
amount— on  this  piece  of  paper;  I  will  take  this  down  and  pat 
it  in  the  safe  with  the  money."  She  swears  that  when  the  money 
was  counted  on  the  bed  there  were  $7,055  of  it,  $500  having 
been  left  by  the  respondent  in  the  safe,  because,  he  said,  it  would 
not  look  right  to  take  all  the  money  out  of  the  safe.  She  swears 
positively  as  to  the  amount  of  money  which  was  found  in  the 
drawer;  that  there  were  $4,000  in  bills  in  rolls,  and  $3,555  in 
bills  in  flat  packages.  The  bills  appear  to  have  been  of  large 
denominations,  and,  according  to  the  testimony  on  the  subject,  it 
would  appear  that  in  bulk  they  would  have  made  a  package  not 
too  large  to  be  carried,  as  she  swears  she  carried  it,  in  her  pocket 
from  the  safe  to  her  bed-room  up  stairs.  The  respondent,  on  the 
other  hand,  while  he  admits  the  finding  of  the  money  in  the 
drawer  in  the  safe,  and  that  it  was  not  inventoried,  denies  the 
truth  of  the  entire  statement  of  the  appellant,  not  only  as  to  the 
time  of  the  finding,  but  as  to  the  amount  and  the  circumstances. 
He  says  that  the  drawer  in  which  the  money  was  found  was  one 
which  could  not  be  opened,  because  of  the  loss  of  the  key ;  that 
the  key  was  not  found  until  about  the  middle  of  May,  and  when 
it  was  found  he  and  the  appellant  went  to  the  safe  together,  and 
opened  the  drawer  with  the  key  and  found  the  money;  that  they 
counted  it  twice  over ;  that  the  first  time  they  differed  as  to  the 
amount,  and  that  it  was  counted  again  and  they  agreed  that  the 
amount  was,  as  he  thought,  $4,250;  that  he  entered  the  amount, 
immediately  on  finding  the  money,  in  his  day-book,  and  it  ap- 
pears to  have  been  entered  under  the  date  of  the  14th  of  May. 
The  entry  is  in  red  ink,  and  is  in  addition  to  and  below  another 
one  of  the  same  date  in  black  ink.  The  latter  entry  is  an  entry 
of  a  payment  made  of  a  bill  on  account  of  the  estate.  He  says 
the  reason  why  the  entry  of  the  amount  found  in  the  safe  was 
made  ip  red  ink  was;  that  he  was  somewhat  agitated  about  finding 
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•he  money  and  not  having  put  it  in  the  inventory,  and  he  says 
he  might  have  dipped  his  pen  in  the  wrong  ink-bottle,  and  that 
he  does  not  know  of  any  other  reason  why  the  entry  is  in  red 
ink.  He  swears  positively,  however,  that  he  made  the  entry  in 
She  day-book  at  the  very  time  when  the  money  was  found, 
which,  he  says,  was  on  the  14th  of  May.  He  produces,  also,  an 
entry  made  in  his  diary  under  the  same  date,  which,  he  says,  was 
made  at  the  same  time.  That  entry  is  as  follows :  "  Found  the 
key  of  safe-drawer  and  in  the  same."  The  amount  found  is  not 
stated  in  the  diary.  Iu  his  ledger  the  charge  in  the  day-book  is 
posted  by  interlining  at  the  top  of  the  page  the  entry — "  Found 
in  safe-drawer  $4,250,"  between  charges  of  May  16th  and  17th, 
1877.  The  amount  is  also  entered  at  the  top  of  each  of  the 
two  following  pages.  There  is  nothing  in  the  case  to  discredit 
the  appellant's  testimony  except  the  respondent's  flat  denial,  and 
the  fact  that  she,  with  him,  swore  to  the  inventory. 

As  to  this  latter  objection  to  her  testimony,  the  fact  that  she 
was  wholly  unacquainted  with  business,  and  especially  with  the 
settlement  of  estates  and  what  was  required  of  her  as  administra- 
trix, is  to  be  taken  into  account,  and  it  is  not  strange,  therefore, 
that  she  should,  under  the  circumstances,  as  she  details  them 
have  made  the  oath  to  the  inventory,  notwithstanding  the  fact 
that  if  her  story  be  true,  about  $7,000  of  cash  were  withheld  from 
the  inventory ;  aud  it  does  not  appear  that  she  was  in  anywise 
aware  that  there  was  anything  reprehensible  in  withholding  the 
money  from  the  inventory ;  but  on  the  other  hand,  according  to 
her  testimony,  she  relied  and  acted  upon  the  advice  of  the  re- 
spondent, trusting  to  his  knowledge  of  what  was  right  and  proper 
to  be  done  in  such  matters,  as  to  which  she  was  wholly  ignorant. 
As  against  the  statement  of  the  respondent  in  regard  to  the 
amount  of  money  found  in  the  gafe,  stands  the  fact  that  by  his 
own  admissions  the  entry  in  his  book  was  erroneous,  nearly 
$1,000  less  than  it  ought  to  have  been.  It  appears  that  his 
attorney,  in  making  up  his  first  account,  discovered  that,  accord- 
ing to  the  bank-books  which  showed  the  money  on  deposit  be- 
longing to  the  estate,  the  respondent  had  nearly  $1,000  more  in 
hk  hands  than  was  shown  by  his  account,  and  the  only  explana- 
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tion  which  the  respondenl  could  offer  for  the  discrepancy  wm 
that  there  must  have  been  a  mistake  in  the  counting  of  the  money 
when  it  was  taken  from  the  safe.  The  respondent  testifies,  it 
will  have  been  seen,  that  when  the  money  was  taken  from  the 
aafe,  it  was  twice  counted  over  by  him  and  the  appellant;  that 
on  the  first  count  they  differed  as  to  the  total  amount,  but  that 
on  the  second  they  agreed,  and  that  the  amount  so  agreed  upon 
was  $4,250.  In  his  intermediate  account  he  charged  himself 
with  $5,235.31  iustead  of  $4,250  only.  It  appears,  then,  accord- 
ing to  his  own  admissions,  that  his  statement  in  his  books,  that 
the  amount  of  money  found  in  the  safe  was  only  $4,250,  was  an 
error.  Nor  does  his  testimony  on  the  subject  of  the  entries  made 
in  his  books  appear  to  be  worthy  of  confidence.  Though  on  his 
lirect  examination  he  swears  that  he  made  the  entry  in  his  day- 
book at  the  time  the  money  was  found,  on  the  cross-examination 
he  says  he  cannot  tell  when  the  entry  was  made,  nor  about  what 
time;  that  he  cannot  tell  within  a  month,  and  he  admits  that  it 
was  not  made  on  the  day  when  the  money  was  found.  It  is  evi- 
dent that  the  entries  of  the  $4,250  in  the  ledger  were  all  made 
after  the  20th  day  of  August,  1877.  This  is  apparent  from  the 
footings  of  the  columns  at  the  head  of  which  they  appear.  It  is 
also  extremely  noteworthy  that  part  of  each  one  of  those  entries 
— the  first  two  figures  (42)  in  each — are  written  over  an  erasure, 
and  it  appears,  by  a  close  examination  of  the  first  of  these  entries, 
that  part  of  it  is  written  over  an  entry,  which  has  been  erased,  of  a 
sum  which  seems  to  have  begun  with  the  figure  "7."  Ledger  p, 
62.  The  testimony  of  the  respondent  in  regard  to  the  entries  is 
so  contradictory,  arid  the  entries  themselves  are  of  such  a  suspici- 
ous character  as  not  only  to  render  them  wholly  unworthy  of 
credit,  but  to  deprive  his  denial  of  the  truth  of  the  appellant's 
statement  of  all  weight.  In  this  connection  it  should  be  re- 
marked that  the  respondent,  after  the  filing  of  the  inventory, 
made  inquiry  of  Judge  Daggers,  who  was  one  of  the  sureties  on 
the  administration  bond,  as  to  what  ought  to  be  done  by  an  ad- 
ministrator in  reference  to  money  found  by  him  after  the  making 
of  the  inventory,  and  received  instructions  from  Judge  Daggers 
on  that  subject.     He  did  not  state  the  amount  that  he  found,  nor 
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did  he  indeed  state  (hat  he  had  found  any  money  since  the  mak- 
ing of  the  inventory.  In  his  entry  in  his  diary,  he  made  no 
mention,  as  before  stated,  of  the  amount  found  in  the  safe.  It 
appears  strange  that  he  should  have  omitted  to  insert  in  this 
memorandum  in  his  diary  the  important  fact,  what  the  amount 
jf  money  was  which  was  found  in  the  safe,  and  should  have  con- 
tented himself  with  merely  eutering  the  fact  of  the  finding  of  the 
key.  And  further,  to  show  the  unreliability  of  his  testimony  in 
reference  to  the  entry  in  the  day-book,  he  says  that  it  means  that 
$4,260  was  the  amount  of  the  money  that  was  found  in  the  safe, 
as  near  as  he  could  recollect,  when  he  put  it  down.  It  is  impossi- 
ble to  conclude  that  this  administrator  has  rendered  a  satisfactory 
account  of  the  money  found  by  him  in  the  safe,  whether  found 
at  the  oue  time  or  the  other.  It  is  laid  down  that  where  a  trus- 
tee has  kept  his  accounts  in  a  negligent  way,  or  has  kept  no 
account  whatever  of  his  receipts,  all  presumptions  should  be 
strongly  against  him,  and  obscurity  and  doubts  should  not 
oj>erate  to  his  advantage,  but  adversely.  Blauvett  v.  Ackerman, 
8  C.  E.  Or.  496, 10  C.  E.  Or.  570.  A  nd  again,  that  trustees  are 
bound  to  keep  clear  and  accurate  accounts,  and  in  case  doubts  or 
obscurities  arise  from  their  failure  to  do  so,  they  should  be  resolved 
against  the  trustees,  and  if  the  accounts  of  a  trustee  become  lost, 
through  his  carelessness,  he  should  be  required  to  bear  any  inju- 
rious consequences  arising  from  their  loss,  and  that  the  law  im- 
poses the  duty  of  keeping  accounts  on  trustees  for  the  protection 
of  their  cestui*  que  trust,  and  a  trustee  will  not  be  permitted  to 
defeat  this  salutary  purpose  by  his  carelessness.  Gaston's  Trust, 
8  Stew.  Eq.  60;  affirmed  on  appeal,  Id.  Stf. 

Where,  as  in  this  case,  the  trustee's  accounts  are  not  only  un- 
trustworthy, but  of  a  most  suspicious  character,  there  is  all  the 
more  reason  for  holding  that  the  presumptions  are  against  him. 
It  is  obvious  that  the  testimony  introduced  in  this  case  on  the 
part  of  the  respondent  in  support  of  his  general  reputation  for 
truth  and  veracity,  honest  dealing  and  good  standing  in  the  com- 
munity, was  entirely  incompetent.  It  may  be  remarked  that 
there  was  no  attempt  on  the  part  of  the  appellant  to  show  the 
contrary. 
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Judged  by  the  rules  of  human  conduct  applicable  to  such  mat- 
ters, the  respondent  has  made  himself  singularly  liable  to  ad- 
verse conclusions.  An  administrator  who,  after  he  has  made  his 
inventory,  finds  a  large  amount  of  money,  with  which  he  knows 
he  is  chargeable,  would  ordinarily,  if  desirous  of  dealing  fairly 
with  the  estate,  not  only  make  no  concealment  of  the  fact  or  of 
the  amount  found,  but  would  make  haste  to  make  both  known 
at  the  earliest  moment,  and  take  pains,  as  well  in  justice  to  the 
estate  as  for  his  own  protection,  to  establish  the  amount  of  his 
liability;  and  he  would,  at  least  in  his  accounts,  make  such 
entries  as  not  only  would  not  invite  suspicion  and  discredit,  but 
would  secure  to  him  the  benefit  of  the  presumptions  which  the 
court  is  always  ready  to  exteud  for  the  protection  of  the  honest  and 
careful  trustee.  Had  the  respondent  called  in  some  disinterested 
person  to  assist  him  in  counting  the  money  or  to  verify  the  re- 
sult of  his  count,  or  if  he  had  stated  to  Judge  Daggers  the  fact 
that  he  had  found  the  mouey,  and  what  the  amount  was,  or  even 
if  he  had  truly  entered  the  amount  in  his  books  and  kept  hi* 
account  in  such  a  way  as  not  to  excite  distrust,  the  case  would 
have  stood  more  favorably  for  him.  But  not  only  are  his  entries 
suspicious;  they  are  admitted  to  be  incorrect  He  admits  that 
the  amount  there  stated  by  himself  is  too  little  by  nearly  $1,000, 
and  he  can  only  account  for  it  by  the  suggestion  that  the  error 
must  have  arisen  from  mistake  in  counting  the  money  when  it 
was  taken  from  the  safe.  And  yet  he  swears  that  he  then 
counted  the  money  twice  over,  both  times  with  the  aid  of  the  ap- 
pellant. It  seems  highly  improbable  that  under  the  circum- 
stances, as  he  states  them,  he  could  have  made  such  a  mistake. 
The  appellant  testifies  positively,  and  her  testimony  appears  to 
be  credible.  There  is  nothing  to  contradict  it  but  the  flat  denial 
of  the  respondent,  while  there  is  very  much  to  corroborate  her. 

The  decree  appealed  from  will  be  reversed,  with  directions  to 
the  court  below  to  charge  the  respondent  in  his  accounts  with  the 
difference  between  the  amount  accounted  for  and  the  amount 
found,  accordiug  to  the  appellant's  testimony,  with  interest 
thereon  after  the  expiration  of  one  year  from  the  beginning  of 
the  administrate  n.  The  respondent  must  pay  the  costs,  both  io 
i  he  court  below  and  in  this  court. 


10  Stbw.]  OCTOBER  TERM,  1883.  521 


Vail  v.  Male. 


Laura  A.  Vail  et  al.,  appellants, 


9. 


Job  Male,  respondent. 

A  decree  of  the  orphans  court  discharging  an  executor  on  his  own  appli 
tkm,  reyersed  for  want  of  notice,  or  any  adjudication  that  none  was 


On  appeal  from  decree  of  Union  orphans  court 
Mr.  J.  W.  Taylor,  for  appellants. 
Mr.  W.  B.  Maxaon,  for  respondent. 

The  Ordinary. 

The  appeal  is  from  a  decree  of  the  Union  orphans  court  dis- 
charging Job  Male  from  his  office  as  one  of  the  executors  of 
Stephen  Vail,  deceased.  The  petition  on  which  the  decree  was 
made  (it  is  sworn  to  by  the  petitioner)  states  that  he  and  two 
others  were  appointed  executors;  that  they  all  proved  the  will; 
that  the  estate  has  been  administered  entirely  by  the  other  two 
executors,  who  still  have  entire  charge  of  it,  and  that  the  peti- 
tioner wishes  to  be  discharged  because  he  is  growing  old  and  in 
much  occupied  with  his  own  business.  The  decree  appears  to 
have  been  made  without  any  notice  or  proof  save  the  affidavit  of 
the  petitioner  to  the  petition.  It  recites  that  the  court  had  ex- 
amined into  the  matter,  and  that  it  appeared  to  its  satisfaction 
that  the  discharge  would  not  be  prejudicial  to  the  estate.  The 
eleventh  rule  of  the  orphans  court  provides  that  on  such  appli- 
cations, at  least  thirty  days'  notice  in  writing  shall  be  given  to 
all  the  parties  interested,  or  to  such  of  them  as  the  court  shall 
direct,  unless  the  orphans  court  shall,  for  good  cause  shown, 

Nots. — An  executor  is  entitled  to  notice  before  he  can  be  removed,  Mur 
ray  y.  Oliver, S  B.  Mon.  J;  HotUUer'i  Appeal,  6  Watt*  *U;  Taggart*  Cant.  ' 
A*km.  *02.-Rep. 
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otherwise  order.  As  before  stated,  it  does  not  appear  that  any 
notice  was  given,  nor  that  for  any  reason  it  was  deemed  proper 
by  the  orphans  court  to  dispense  with  notice.  For  this  cause, 
the  decree  must  be  reversed,  with  costs. 


Susan  Patton  et  al.,  appellants, 

v. 

Edward  Hope,  executor,  respondent 

1.  Where  the  attestation  clause  of  a  will  shows  a  compliance  with  the 
statutory  requirements  as  to  the  execution  of  the  will,  the  burden  of  proof  of 
showing  that  the  testatrix  did  not  declare  the  instrument  to  be  her  will,  is  on 
the  caveators. 

2.  The  mere  fact  that  the  testatrix  could  neither  read  nor  write  does  not,  in 
the  absence  of  any  evidence  of  imposition  on  her,  render  it  necessary  for  the 
proponent  to  prove  that  she  knew  the  contents.  The  execution  of  the  paper 
according  to  law  raises  a  presumption  in  such  a  case,  a*  it  does  when  the  tes- 
tator is  not  illiterate,  that  she  understood  its  contents. 

Appeal  from  decree  of  Hudson  orphans  court,  admitting  the 
will  and  codicil  thereto  of  Bridget  McDonald  to  probate. 

Mr.  C.  8.  See,  for  appellants. 

Mr.  J.  Oarriok,  for  respondent. 

The  Ordinary. 

Bridget  McDonald,  of  Jersey  City  (who  was,  from  1839  to 
1875,  wife  of  Peter  Dalton,  from  whom,  in  the  latter  year,  she 
was  divorced  in  this  state  on  her  application,  and  thereupon  re- 
sumed her  maiden  name),  made  her  will  on  the  18th  of  Novem- 
l>er,  1879,  and  a  codicil  thereto  on  the  23d  of  December  follow- 
ing.    By  the  will,  she  gave   to  her  executor  (Edward  Hope) 
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$1,500,  in  trust,  to  pay  $1,000,  with  interest  from  the  date  of  her 
death,  to  Susan  Patton  (her  granddaughter),  daughter  of  James 
and  Susan  Patton,  of  Philadelphia,  when  and  provided  she  should 
arrive  at  the  age  of  thirty  years;  and  in  case  of  her  death  before 
attaining  to  that  age,  to  pay  the  money  and  interest  to  the  pastor 
of  the  Roman  Catholic  Church  of  (he  parish  in  which  the  legatee 
should  live  at  the  time  of  her  decease ;  $200  thereof  to  be  used 
by  the  pastor  for  masses  for  the  repose  of  the  souls  of  the  testa- 
trix and  the  legatee,  and  the  balance  to  be  used  for  the  poor  of 
the  parish  ;  to  pay  $500,  with  interest  from  the  testatrix's  death, 
to  her  granddaughter,  Mary  Jane  McWilliams,  of  New  York 
city,  when  and  provided  she  should  attain  the  age  of  thirty  years, 
with  like  disposition  of  the  legacy  in  case  of  lapse  by  reason  of 
the  legatee's  death  before  attaining  to  the  age  of  thirty  years,  as 
in  thecase  of  the  legacy  to  Susan  Palton.  To  Bridget,  Catha- 
rine and  Mary  McDermott,  all  of  Wisconsin,  she  gave  $400 
apiece.  To  Mary  McDermott,  just  mentioned,  she  gave  her 
watch,  rings  and  breastpins,  in  case  she,  the  testatrix,  should 
possess  them  at  her  decease,  and  also  $300  for  the  erection  of  a 
headstone  at  the  grave  of  the  legatee's  mother  in  Watertown,  in 
Wisconsin.  To  John  McDermott,  of  Wisconsin,  she  gave  $300. 
To  Susan,  Sarah,  James  and  Rosa  McDonald,  all  of  the  city  of 

Note. — I.  Query,  as  to  the  validity  of  a  gift  for  masses,  West  v.  Shuttleworth, 
2  Myl.  &  K.  684;  Atty.-Gen.  v.  Fishmongers  Co ,2  Beav.  151,5  Myl.  &  Or.  U; 
Blunders  Trusts,  30  Beav.  360;  Heath  v.  Chapman,  2  Drew.  417;  Doughertys 
Estate,  12  Phila.  70;  Powers  Estate,  35  Leg.  Int.  68;  Rhymer's  Appeal,  93  Pa, 
S.  142;  24  N.  Y.  Reg.  81.  See  Yeap  Cheah  Neo  v.  Ong  Cheng  Neo,  L.  B.  (6 
P.  G)  381. 

IL  A  will  may  be  void  in  part  and  valid  as  to  the  residue,  as  where  a 
legacy  is  set  aside  for  undue  influence  by  the  legatee,  Trimelstown  v.  D  Alton,  1 
Dow.  ACL  85;  QuiUamore  v  0%  Grady,  2  Jones  &  Lat.  210;  Haddock  v.  Trot- 
mom,  1  F.&  F.  31;  Billinghurst  v.  Vickers,  1  PhUtim.  187;  Morris  v.  Stokes,  21 
Go.  552  ;  Welsh's  Case,  1  Red/.  239;  Florey  v.  Florey,  24  Ala.  241;  Harrison's 
Appeal,  48  Conn.  202  ;  or  a  part  was  not  read  over  to  the  testator,  Hippesley  v. 
Horner,  T.  &  R.  48, note;  or  part  interpolate  ^surreptitiously.  Powell  v.  Monehett, 
6  Madd.  216;  Marrell  v.  MorreVL,  L.  R.  (7  P.  D.)  68;  Oswald's  Goods,  L  R. 
(3  P.&  D.)  162 ;  see  Iddings  v.  lddings,  7  S.  &  R.  Ill;  or  one  devise  is  void 
tor  illegality,  Salmon  v.  Stuyvesant,  16  Wend.  821;  RadUy  v.  Kuhn,  28  Hun 
573;  Barbour  v.  De  Forest,  61  How.  Pr.  181;  Wyndham  v.  Chetwyna\  1  Burr. 
429;  Abercrombie  v.  Abercrombie,  27  Ala.  489;  see  Tee  v.  Ferris,  2  K.  &  J 
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New  York,  she  gave  $100  apiece.  To  Ann  McDonald,  widow, 
she  bequeathed  $200,  to  be  divided  between  Thomas  and  Mary 
Ann  McDonald,  as  she,  Ann  McDonald,  should  think  proper. 
To  Rose  McDonald,  of  Brooklyn,  in  New  York,  she  gave  $100 
and  her  household  goods  and  wearing  apparel,  and  she  then  gave 
to  her  executor  the  sum  of  $1,0C0,  in  trust,  that  out  of  it  he  should 
pay  her  debts  and  funeral  expenses,  aud  if  it  should  be  more  than 
lufficient  for  that  purpose,  to  pay  the  balance  to  the  pastor  of  the 
Catholic  parish  of  St.  Peter's,  in  Jersey  City ;  three-fourths  of 
that  balance  to  be  used  for  masses  for  the  repose  of  her  soul  and 
those  of  her  deceased  sons,  Edward  and  Peter  Dalton,  and  the 
rest  for  the  poor  of  the  parish.  The  witnesses  to  the  will  were 
Dr.  J.  J.  Prendergast,  Mr.  Hope,  the  executor,  and  Hugh  P. 
Reilly  (now  deceased),  the  lawyer  by  whom  it  was  drawn.  By 
the  codicil  she  gave  her  burial  lot  in  Calvary  Cemetery,  Brook- 
lyn to  the  before-mentioned  James  McDonald,  and  ratified  and 
confirmed  the  will.  The  testatrix  had  had  eight  children.  There 
were  but  three  of  them  living  when  the  will  was  made — Mary 
McWilliams,  Susan  Patton  and  Alice,  a  single  daughter.  Her 
five  sons  were  all  dead.  When  the  will  was  made  and  up  to  her 
death,  she  was  deserted  by  all  her  daughters,  all  of  whom  had 
seriously  offended  her.  Mrs.  McWilliams  testifies  that  she  and 
her  mother  parted  not  very  kindly  iu  September,  1877,  and  that 
she  never  saw  her  mother  afterwards  until  she  was  dead.     She 

357;  or  the  scrivener  omitted  the  amount  of  a  legacy,  Comstock  v.  Hadlyme,  8 
Conn.  254  /  Freeman  v.  Freeman,  8  Vin.  Abr.  Devise  J  51 ;  Eatherly  v.  Eatherly 
I  Ooldw.  461 ;  Snyder  v.  Warbasse,  3  Stock.  4^3 ;  Sessoms  v.  Sessoms,  f  '  su  eft 
Bat.  Eq.  45&;  see  Downhall  v.  Catesby,  Moore  356;  Whiilock  v.  Wardlaw  7 
Rich.  }53;  Langston  v.  Langston,  8  Bligh  {N.  S.)  167;  or  one  gift  be  void  for 
uncertainty,  George  v.  George,  47  N.  H  27 ;  Kerr  v.  Dougherty,  59  How.  /V. 
44  ;  or  certain  premises  do  not  pass  under  one  devise,  Cbulson  v.  Holme*,  7 
Cent.  L.  J.  446. 

Whether  any  question  as  to  the  construction  of  a  will  can  prevent  its  pro* 
bate,  Cobb's  Case,  40  Col.  599;  Prater  v.  Whittle,  16  So.  Car.  40. 

As  to  the  jurisdiction  of  chancery  to  set  aside  a  part  of  a  will  for  fraud,  after 
the  entire  will  has  been  probated,  Allen  v.  McPherson,  1  H  L.  C  191 ;  Fmrim 
w.  Perrin,  19  Grant's  Ch.  259  ;  see  Johnson  v.  Glasscock,  2  Ala.  SIS. 

A  decree  of  a  probate  court  approving  a  will  not  appealed  from,  does  no4 
render  valid  void  bequests  in  the  will,  Bent's  Appeal,  35  Conn.  693,  38  la 
34.— Rep. 


J 
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lived  io  the  city  of  New  York  and  her  mother  in  Jersey  City. 
The  testatrix  died  in  the  spring  of  1881.  The  cause  of  the 
unkind  feeling  between  them  was,  Mrs.  Mc Williams  says,  her 
mother's  treatment  of  Alice.  From  1868  Susan,  though  she 
lived  in  Philadelphia,  never  visited  her  mother,  and  never  was 
at  her  mother's  house,  except  to  attend  the  funerals  of  her  brothers 
Edward  and  Peter.  When  her  mother  went  to  Philadelphia  to 
see  her  in  1871  or  1872,  she  was  compelled  to  stay  at  the  house 
tf  a  friend.  She  remained  two  or  three  days,  but  Mr.  Patton 
would  not  allow  her  to  come  to  his  house.  Mrs.  Patton  had  then 
been  living  in  Philadelphia  three  or  four  years,  she  says,  and  she 
went  there  in  1868.  So  that  in  1871  or  1872  the  testatrix  was 
denied  admittance  to  her  daughter's  house.  Patton  says,  in  ref- 
erence to  this  occurrence,  (hat  he  had  determined  never  to  have 
anything  to  do  with  her,  and  that  his  family  should  not;  that 
they  would  be  scandalized  by  having  anything  to  do  with  her; 
that  he  would  have  been  ashamed  to  have  anybody  know  she  had 
anything  to  do  with  them  ;  that  he  forbade  her  ever  to  come  into 
his  house;  that  she  came  there  afterwards  and  tried  to  make 
some  compromise;  that  she  came  to  Philadelphia  and  stopped  at 
the  house  of  a  friend :  that  he  would  not  let  her  come  to  has 
house;  that  he  never  wished  to  see  her,  living  or  dead;  that  if 
he  were  dying  he  would  not  let  her  look  at  his  dead  body  if  he 
could  help  it,  and  he  certainly  would  not  look  at  hers;  that  she 
had  disgraced  hiin  to  the  utmost  of  her  power;  that  6he  had  tried 
to  get  his  wife  to  get  a  divorce  from  him. 

As  to  Alice,  the  proof  is  that  there  was  intensely  unfriendly 
feeling  on  her  part  towards  her  mother.  There  is  no  evidence 
that  the  estrangement  between  the  mother  and  the  daughters  wjw 
due  to  mental  aberration  or  insane  prejudice  on  the  part  of  the 
former.  Nor  is  there  any  proof  whatever  of  unsoundness  of 
mind  in  the  testatrix.  On  the  other  hand,  the  codicil  shows  that 
there  was  no  ground  for  questioning  her  capacity.  Mr.  Hope 
testifies  that  he  considered  her  a  woman  of  clear  mind,  and  adds 
that  he  thought  her  very  clear-minded  in  making  a  bargain,  and 
that  he  always  thought  so.  Dr.  Prendergast,  who  was  her  phy- 
sician and  had  known  her  and  had  dealings  with  her  for  ten  or 
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twelve  years,  says  he  thought  she  was  a  "  very  shrewd  kind  of 
a  woman/'  and  says  he  had  not  the  remotest  suspicion  of  any- 
thing being  wrong  with  her,  and  that  he  never  questioned  her 
mental  capacity  at  any  time.  Mrs.  Simpson,  who  knew  her  well 
for  two  years  before  her  death,  says  she  was  a  woman  of  very 
strong  mind ;  that  she  was  the  best  business  woman  in  Jersey 
City  that  she  ever  met,  and  was,  she  thought,  able  to  assert  her 
rights  and  protect  herself,  so  far  as  a  woman  was  able  to  do  so, 
and  that  she  did  so  to  the  last  month  of  her  life.  Mrs  Costigan, 
who  knew  her  well  for  many  year*,  says  that  she  wishes  she  had 
half  as  good  a  mind  as  the  testatrix  had ;  that  she  was  as  fine  a 
woman  and  as  dear  a  soul  as  she  ever  met ;  that  she  was  a  woman 
of  good  judgment,  and  that  if  she,  the  witness,  wanted  any 
advice  she  would  go  to  her  for  it.  Mrs.  Huber,  who  knew  the  tes- 
tatrix well,  says  she  was  possessed  of  a  clear  mind ;  that  she  does 
not  think  that  there  was  anything  the  matter  with  her  mind,  and 
that  she  thinks  she  was  of  perfectly  sound  mind  and  a  woman  of 
good  judgment.  Catharine  Norton,  who  knew  her  from  the 
6th  of  October,  1880,  until  her  death,  testifies  that  she  was  of 
sound  mind  up  to  her  death.  Jacob  Z.  Marinus,  sergeant  of 
police  (he  has  been  chief  of  police  and  police  commissioner),  who 
knew  her  for  ten  or  twelve  years  at  least,  says  that  his  opinion  is 
that  she  was  a  very  prudent,  wise,  religious  woman — a  woman 
of  extraordinarily  good  judgment;  that  he  does  not  t  ink  that 
there  was  a  saner  woman  in  Jersey  City  or  anywhere  else  ;  that 
she  was  quite  a  nice,  pleasant- talking  woman,  nothing  bad  about 
her,  and  that  he  never  saw  anything  about  her  to  indicate  in- 
sanity. 

That  she  did  not  intend  to  give  any  of  her  property  to  her 
daughters  is  evident  from  her  conversation  with  her  friend, 
Mrs.  Burch.  The  latter  says  that  towards  the  end  of  the  testa- 
trix's life,  she  said  to  the  testatrix  that  she  hoped  she  would  not 
forget  her,  the  testatrix's,  children,  to  which  the  testatrix  replied, 
"That  will  do;  that  is  enough;  I  don't  want  anything  more  to 
do  with  them ; "  that  the  witness  said  she  hoped  the  testatrix 
would  not  forget  her  grandchildren,  to  which  she  replied,  "No; 
them  that  I  like  I  will  see  to."     The  testatrix  having  been  at 
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the  execution  of  the  will  and  codicil,  possessed  of  testamentary 
capacity  and  laboring  under  no  insane  delusion  as  to  any  one 
who  had,  by  nature,  claims  upon  her  bounty,  and  there  being  no 
evidence  of  fraud,  it  remains  to  consider  only  the  question 
whether  the  will  was  properly  executed. 

There  were  three  witnesses  to  the  will,  Dr.  Prendergast,  Mr. 
Hope,  the  executor,  and  Mr.  Reilly.  As  before  stated,  the  last 
named  is  dead.  The  attestation  clause  certifies  that  the  will  was 
sigued,  published  and  declared  by  the  testatrix  to  be  her  last 
will  and  testament,  in  the  presence  of  the  witnesses  who  were 
present  at  the  same  time,  and  subscribed  their  names  thereto  as 
witnesses  in  the  presence  and  at  the  request  of  the  testatrix.  It 
will  be  seen  that  it  shows  a  compliance  with  the  requirements  of 
the  statute  on  the  subject  of  the  execution  of  wills.  The  cavea- 
tors insist  that  the  testatrix  did  not  declare  that  the  instrument 
was  her  will.  But  the  attestation  states  the  contrary,  and  the 
effect  of  that  statement  is  to  throw  the  burden  of  proving  that 
the  declaration  was  not  made,  on  them.  They  have  not  proved 
it  Nor  have  they  attempted  to  do  so.  From  the  testimony  of  the 
surviving  subscribing  witnesses,  it  appears  that  Mr.  Reilly,  the 
lawyer  who  drew  the  will,  superintended  its  execution,  and  that 
the  witnesses  all  knew  from  testatrix's  statements  then  made  that 
she  was  executing  the  instrument  as  her  will.  The  question  was 
not  asked  at  the  trial  whether  she  made  the  declaration.  But, 
as  before  stated,  in  the  absence  of  proof  to  the  contrary,  the  state- 
ment of  the  attestation  clause  is  conclusive.  The  certificate  of 
attestation  to  the  codicil  is  the  same  as  that  annexed  to  the  will, 
and  what  has  been  said  in  reference  to  the  execution  of  the  will 
on  the  subject  of  the  declaration,  is  equally  applicable  to  the 
codicil,  except  that  Mr.  Reilly  did  not  superintend  the  execution 
of  the  latter. 

But  it  is  urged  that,  seeing  that  the  testatrix  could  neither 
read  nor  write,  it  should  appear  that  the  instruments  were  read 
over  to  her  before  execution.  The  rule  on  the  subject  is,  that 
when  the  testator  is  unable  to  read  or  write,  it  must  be  made  to 
m linear  that  the  will  was  read  over  to  him,  or  its  contents  fully 
ma<le  known  to  him.     Day  v.  Day,  £  Or.  Ch.  649.     But  the 
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mere  fact  that  a  testator  is  illiterate  will  not,  in  the  abeenoi 
of  any  evideuce  to  induce  the  court  to  suspect  that  he  may  have 
been  imposed  upon,  render  it  necessary  for  the  proponent  of  a 
paper  purporting  to  be  his  will,  and  which  he  has  executed  as 
such,  to  prove  that  he  knew  the  contents  of  the  instrument  when 
he  executed  it  The  execution  of  the  paper  according  to  law 
raises  a  presumption  in  such  a  case  as  it  does  when  the  testator 
is  not  illiterate,  that  he  understood  its  contents,  and  the  pro- 
ponent is  not  called  upon  to  produce  affirmative  proof  of  knowl- 
edge of  the  contents  until  fraud,  practice  or  undue  influence  is 
charged  and  supported  by  at  least  some  evidence.  Vernon  v. 
Kirk,  SO  Pa.  St.  218.  In  this  case  there  is  no  evidence  of  any 
ini|>osition,  nor  of  any  attempt  at  deception,  nor  of  any  influence 
upon  the  testatrix,  nor  of  any  evil  practice  or  fraud,  nor  of  any 
circumstance  which  would  lead  the  court  to  suspect  that  the  will 
may  not  be  her  true  last  will  and  testament.  On  the  other 
hand,  all  the  evidence  on  the  subject  leads  to  the  conclusion  that 
she  fully  understood  both  of  the  instruments.  They  were  drawn, 
not  by  any  person  interested,  but  by  her  own  lawyer  and  by  her 
own  procurement.  When  the  will  was  executed,  Mr.  Reilly, 
according  to  Dr.  Prendergast's  testimony,  said,  in  his  presence, 
that  she  was  acquainted  with  its  contents  and  that  it  was  neces- 
sary for  her  to  request  the  witness  to  sign  it  The  codicil  she 
had  in  her  own  possession  when  she  executed  it,  and  when  she 
produced  it  for  execution  she  stated  that  it  was  a  codicil  to  her 
will.  It  refers  to  the  will  by  its  date,  and  ratifies  and  confirms 
it     The  decree  of  the  orphans  court  should  be  affirmed. 


Peteb  Mackin  et  al.,  appellants, 


Virginia  Mackin,  respondent 

A  beneficiary  under  a  will  may,  as  the  proponent,  be  a  witness  in 
ings  on  a  caveat  to  establish  the  will. 
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On  appeal  from  decree  of  Atlantic  orphans  court,  affirming 
order  of  surrogate  admitting  to  probate  a  paper  purporting  to  be 
the  last  will  and  testament  of  Thomas  Mackin,  deceased. 

Mr.  H.  A.  Drake  and  Mr.  8.  Davis  Page  (of  Philadelphia), 
for  appellants. 

Mr.  P.  L.  Voorhees,  for  respondent 

The  Ordinary. 

Thomas  Mackin  died  at  Atlantic  City  on  the  24th  of  October, 
1881.  He  had  lived  there  from  May  or  June,  1880,  to  that 
time.  Before  he  went  there  he  resided  in  Philadelphia.  On  the 
8th  of  January,  1880,  while,  as  yet,  he  resided  in  the  latter 
place,  he  made  his  will,  by  which  he  gave  $200  to  his  mother, 
aud  the  like  sum  to  an  orphan  nephew,  and  gave  the  residue  of 
his  property  to  hit*  wife,  the  respondent,  whom  he  appointed 
executrix.  His  property  appears  to  have  amounted  in  value  to 
about  $8,000.  It  resisted  of  a  house  and  lot  in  Philadelphia, 
a  house  and  lot  in  Atlantic  City,  and  a  mortgage  on  real  prop- 
erty in  the  former  place.     He  was  married  to  the  respondent  in 

Note. — An  executor  who  has  accepted  the  trust  and  acted  under  it,  is  a 
competent  witness  to  establish  it,  Comstoek  v.  Hadlyme,  8  Conn.  364;  Tucker  v. 
Whitehead,  69  Miss.  694;  Key  v.  HoUoway,  7  Baxi.  676;  Rugy  v.  Rugg,  31 
Hun  383,  83  N.  Y.  692;  Children  Aid  Soc.  v.  Loveridge,  70  N.  Y.  387;  Rich- 
ardson  y.  Richardson,  36  VL  £38;  Snyder  v.  Bull,  17  Pa.  St.  64;  Reeve  v 
Oroeby,  3  Red/.  74;  Mart*  v.  Mart*,  £6  QratL  361 ;  see  Beaubien  v.  deotte,  13 
Mick.  459;  Jones  v.  Larrabee,  47  Me.  474;  Piper  v.  Moulion,  73  Me.  166; 
Lord  w.  Lord,  68  N.  H.  7.  The  beneficiaries  under  a  will  are  also  competent 
witnesses,  Sugden  v.  Lord  St.  Leonard*,  L.  R.  (1  Prob.  Div.)  164;  Shailer  v. 
Bumstead,  99  Man.  lit;  Qarvin  v.  Williams,  60  Mo.  306;  Pruyn  v.  Rrinkerhqf, 
7  Abb.  Pr.  (N.  S.)  400;  Dietrich's  Estate,  1  Tuck.  139;  Conoly  v.  OaU,  61  Ala. 
116;  Funk  y.  Bggleston,  93  1U.  616;  see  Dickey  v.  Malechi,  6  Mo.  177;  Hard- 
ing v.  Harding,  18  Pa.  St.  340;  Burke's  Will,  6  Redf  369;  Schoonmaker  v. 
Wolford,  30  Hun  166.  How  far  a  widow,  claiming  title  to  chattels  adversely 
to  her  husband's  administrator,  is  competent,  Baxter  v.  Knowles,  13  Allen  114; 
HynemaWs  Estate,  11  Phila.  136;  Johnson  v.  Hall,  9  Baxt.  361;  or  claiming 
dower,  Wentworth  v.  Wenteoiih,  71  Me.  73;  MUtenburger  v.  Miltenburger,  8 
Mo.  App.  306;  BothweU  v.  Dobbs,  69  Oa.  789. 

The  plaintiff  in  a  suit  in  equity,  brought  to  establish  a  lost  or  destroyed  wiV 
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September,  1875.  He  left  do  children.  His  mother  survived 
him,  and  he  had  four  brothers.  There  were  also  the  children  of 
a  deceased  brother.  His  business,  up  to  about  the  time  when  he 
went  to  Atlantic  City,  was  peddling  ale  on  commission  in  Phila- 
delphia. His  will  was  admitted  to  probate  by  the  surrogate  of 
Atlantic  county  on  the  3d  of  November,  1881,  and  letters  testa- 
mentary thereon  issued  to  the  widow.  On  the  23d  of  the  same 
month  ancillary  letters  testamentary  were  issued  to  her  in  Phil- 
adelphia. On  the  30th  of  December  following,  a  petition  of 
appeal  from  the  order  of  the  surrogate  of  Atlantic  county  to  the 
orphans  court  of  that  county,  was  filed  by  the  appellants,  Peter 
and  Charles  Mackin,  two  of  the  testator's  brothers.  The  orphans 
court,  after  a  full  hearing  of  the  matter  upon  the  appeal,  by  its 
decree  of  September  22d,  1882,  affirmed  the  order  of  the  surro- 
gate in  all  things.  From  that  decree  of  affirmance  this  appeal 
was  taken. 

The  appellants  insist  that  the  testator's  domicil,  at  the  time  of 
his  death,  was  not  in  Atlantic  City,  but  was  in  Philadelphia,  and 
that  when  he  executed  the  will  he  was  not  possessed  of  testament- 
ary capacity.  They  also  insist  that  the  widow,  who  was  sworn 
and  testified  for  the  proponent  on  the  trial  before  the  orphans 

against  the  administrators  and  next  of  kin  of  the  alleged  testator,  is  not  a  com- 
petent witness  in  his  own  behalf,  Timon  v.  Ctaffy,  45  Barb.  438,  41  N.  Y.  619; 
see  Howell  v.  Taylor,  11  Hun  £14.  So  in  an  action  to  set  aside  a  will,  Rick  v. 
Bowker,  25  Kan.  7.    See  note  to  Brogue  v.  Lord,  2  Abb.  N.  Cos.  8. 

The  acts  or  declarations  of  one  of  several  executors  or  legatees  are  inadmis- 
sible in  evidence  as  against  the  others,  Shailer  v.  Bumstead,  99  Mam,  112, 
(overruling  Atkins   v.  Sanger,  1  Pick.  102) ;  Heuslon  v.  Heuston,  2  Ohio  SL 
488;  Thompson  v.  Thompson,  IS  Ohio  St.  856;  Osgood  v.  Manhattan  Cb,  8 
Cow.  612;  Boyd  v.  Ely,  8  Watts  66:  Hanberger  v.  Root,  6  W.  &  S.  481;  Clark 
v.  Morrison,  25  Pa.  St.  453;  DUlard  v.  Dillard,  2  Strobh,  89;  Blakey  y.  Blakey, 
S3  Ala,  611;  Bunyard  v  McElroy,  21  Ala.  311;  Dye  v.  Young,  55  Iowa  483, 
but  see  Armstrong  v.  Farrar,  8  Mo.  627 ;  Alien  v.  Allen,  26  Mo.  827;  Reagan 
v.  Orim,  13  Pa.  St.  508;  Beall  v.  Cunningham,  1  B.  Mon.  399;  Rogers  v.  Rogers,        „ 
2  B.  Mon.  324  ;  Milton  v.  Hunter,  13  Bush  163  ;  Peeples  v.  Stevens,  8  Rich.  198;     «— 
Garvin  v.  Williams,  50  Mo.  206;  Southern  Ins.  Co.  v.  Wilkinson,  53  Oa.  5J&_" 
They  are   admissible  as  against  themselves,  Morris  v.  Stokes,  21   Oa.  552g^m^ 
McCraine  v.  Clarke,  2  Murphey,  317  ;  Sussear  y.  Arnold,  IS  &  &  R.  828;  Bwr         -> 
ion  v.  Scott,  3  Rand.  399;  Brown  v.  Moore,  6  Yerg.  272;  Seals  v.  CfuunUiss,  3       J 
Ala.  19;  Dennis  v.  WeeJces,  46  Oa.  514.— Rep. 
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court  (she  was  not  an  attesting  witness),  was  not  a  competent, 
witness  for  the  will.  This  objection  is  based  upon  the  claim 
that  her  interest  in  the  controversy  disqualified  her. 

The  proof  that  the  testator  was,  at  the  time  of  his  death,  dom- 
iciled in  Atlantic  City,  is  plenary.  He  said  to  Jacob  Soutter, 
before  he  went  to  Atlantic  City,  that  he  was  going  there  to  stay 
always ;  to  Patrick  Taggart,  about  the  middle  of  February,  1880, 
that  he  was  going  to  quit  selling  ale  on  commission,  and  was  going 
to  build  a  hotel  in  Atlantic  City  for  himself  and  his  wife  to  live 
in ;  to  John  Carrigan,  several  times  before  he  went  to  Atlantic 
City,  that  he  was  going  to  move  there  and  make  it  his  home ; 
and  to  John  Moore,  in  the  fall  of  1880,  after  he  had  moved 
to  Atlantic  City,  that  he  intended  to  vote  there  the  next  year. 
He  did,  in  fact,  establish  himself  in  Atlautic  City.  He  built  a 
house  there  in  the  spring  of  1880,  which  he  furnished,  and  in 
which  he  actually  resided  from  the  time  he  went  there  in  May 
or  June,  1880,  continuously,  summer  and  winter,  up  to  the  time 
of  his  death.  There  is  no  evidence  whatever  of  his  intention  to 
retain  his  domicil  in  Philadelphia,  but,  on  the  contrary,  the 
proof  is  that  intentionally  and  deliberately  he  changed  it  from 
that  place  to  Atlantic  City. 

But  it  is  urged  that  he  was  not,  at  the  time  of  his  removal, 
possessed  of  a  sufficient  mental  capacity  to  form  an  intention  to 
change  his  domicil.  It  will  be  convenient  to  dispose  of  this 
objection  in  connection  with  the  allegation  that  he  was  not  pos- 
sessed of  testamentary  capacity  when  he  made  the  will,  which 
was  but  a  few  months  before  he  went  to  Atlantic  City.  The 
evidence  adduced  by  the  appellants  to  establish  want  of  capacity 
is  not  of  a  character  to  warrant  much  consideration.  Some  of  it 
is  of  no  weight  whatever.  The  conduct  to  which  some  of  the 
appellant's  witnesses  testify  as  evidencing  mental  incapacity  is 
all  of  it  readily  accounted  for  by  the  very  probable  suggestion 
that  at  the  times  of  which  they  speak  the  testator  was  more  or 
less  intoxicated.  It  appears  that  his  business  subjected  him  not 
only  to  great  and  very  frequent  temptation  to  indulgence,  but  to 
the  necessity  of  drinking  with  his  customers  on  his  business  visits 
to  their  establishments.     The  testator  undoubtedly,  before  to 
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quit  business  in  Philadelphia,  was  afflicted  with  a  difficulty  of 
speech,  which  was  the  first  outward  manifestation  of  the  disease 
(paralysis)  of  which  he  died  a  year  or  two  afterwards.  It  ap- 
pears by  the  testimony  of  his  physician  that  in  February,  1881, 
over  a  year  after  the  will  was  made,  he  was  possessed  of  ordinary 
intelligence.  It  also  appears  that  in  December,  1879,  he  bought 
the  Atlantic  City  property.  He  built  the  house,  as  before  stated, 
in  the  spring  of  1880.  He  rented  that  property  to  Mr.  Moore 
for  a  year  from  September,  1880,  and  boarded  with  him  during 
that  period,  making  the  settlements  of  the  rent  and  board.  The 
icstiuiouy  of  the  testamentary  witnesses,  especially  that  of  Mr. 
Mclntyre,  the  lawyer  who  drew  the  will  and  superintended  its 
execution,  shows  that  he  was  possessed  of  capacity  when  he  exe- 
cuted the  will.  The  evidence  leads  to  the  conclusion  that  there 
was  no  want  of  capacity  either  when  the  will  was  made  or  when 
he  removed  to  Atlantic  City.  The  testator  was  unable  to  read, 
and  could  only  write  his  name.  He  seut  the  instructions  for  the 
will  by  his  wife  to  Mr.  Mclntyre,  and,  eight  or  ten  days  after- 
wards, went  to  the  lawyer's  office  and  executed  the  instrument 
There  is  no  evidence  of  fraud  on  the  part  of  his  wife  in  obtain- 
ing tho  will.  The  proof  is  that  the  paper  was  read  over  to  him 
before  ho  signed  it.  Mr.  Mclntyre  testifies  that  he  read  the  will 
over  to  Kim  before  it  was  signed,  and  explained  it  item  by  item 
in  the  pnuence  of  the  other  witnesses,  and  that  he  "  talked  it  all 
over  to  him  twice."  He  says  he  was  particular  to  do  so  because 
the  testator  had  a  difficulty  or  impediment  in  his  speech.  His 
son,  John  Henry  Mclntyre,  who  was  also  a  witness  to  the  will 
(Patrick  O'Donnell,  a  conveyancer,  was  the  other),  testifies  that 
the  will  was  read  over  to  the  testator  (he  thinks  word  for  word), 
and  that  the  testator  understood  it.  It  appears  clearly  that  the 
testator  was  well  and  fully  acquainted  with  the  contents  of  the 
instrument,  the  provisions  of  which  were  very  few  and  simple. 
The  will  was  executed  with  all  due  legal  formalities.  It  maybe 
slated  here  tliat  the  relations  between  the  testator  and  his  wife 
were  of  the  most  affectionate  character,  and  it  appears  that  she 
not  only  aided  him  in  his  business,  keeping  his  accounts  for  him, 
which,  from  his  want  of  education,  he  was  wholly  unable  to  keep 
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himself!  bat  herself  carried  on  business  (a  gentlemen's  furnishing 
store),  and  that  some  of  the  money  with  which  the  house  in  At- 
lantic City  was  built  was  hers,  or  stood  in  her  name,  as  she  ex* 
presses  it 

To  dispose  of  the  remaining  objection,  that  Mrs.  Mackin,  the 
widow,  was  not,  in  view  of  her  interest  in  the  controversy,  and 
her  character  of  proponent  therein,  a  competent  witness  for  the 
will.  Our  act  concerning  evidence  provides  that  no  person  shall 
be  disqualified  as  a  witness  in  any  suit  or  proceedings  at  law  or 
in  equity  by  reason  of  his  or  her  interest  in  the  event  of  the  same 
as  a  party  or  otherwise,  but  such  interest  may  be  shown  for  the 
purpose  of  affecting  his  or  her  credit;  provided  that  no  party 
shall  he  sworn  in  any  case  where  the  opposite  party  is  prohibited 
by  any  legal  disability  from  being  sworn  as  a  witness,  or  either 
of  the  parties  in  the  cause  sues,  or  is  sued,  in  a  representative 
capacity,  except  as  the  act  subsequently  provided.     Rev.  p.  878. 

The  supplement  of  1880  provides  that  in  all  civil  actions  in 
any  court  of  law  or  equity  of  this  state,  any  party  thereto  may 
be  sworn  and  examined  as  a  witness,  notwithstanding  any  party 
thereto  may  sue  or  be  sued  in  a  representative  capacity ;  provided 
that  the  supplement  shall  not  extend  so  as  to  permit  testimony 
to  be  given  as  to  any  transaction  with  or  statement  by  any  tes- 
tator or  intestate  represented  in  any  such  action.  P.  L.  of  1880 
p.  69. 

So  that  a  party  to  a  suit  or  proceeding  at  law  or  in  equity, 
whose  adversary  is  the  representative  of  a  deceased  person,  is  not 
disqualified  from  testifying  therein  by  any  interest  he  may  have, 
or  by  reason  of  the  fact  that  his  adversary  sues  or  is  sued  in  such 
representative  capacity,  but  he  will  not  be  permitted  to  testify  to 
transactions  with  or  statements  of  the  deceased  whom  his  antago- 
nist represents.  The  widow's  character  of  proponent  does  not 
impose  any  restriction  on  the  scope  of  her  testimony.  As  pro- 
ponent, she  is  not  a  "  party  "  in  the  sense  in  which  that  term  is 
used  in  the  statute.  As  the  executrix  named  in  the  will,  and 
having  possession  of  the  document,  it  was  her  duty  to  propound 
it  for  probate,  and  she  could  have  been  compelled  to  do  so.  The 
fact  that  she  has  presented  it  for  judicial  action,  though  it  makes 
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her  in  a  certain  sense  a  party  to  the  proceedings,  does  not  make 
her  so  within  the  meaning  of  the  statute  which,  by  its  prohibi- 
tory limitation,  aims  to  prevent  persons  making  claims  by  pro- 
ceedings at  law  or  in  equity  against  the  estates  of  deceased 
persons  from  profiting  in  their  suit  by  means  of  their  own  tes 
timony  to  transactions  with,  or  statements  of  the  deceased,  which 
there  may  be  no  means  of  meeting  or  disproving.  Neither  the 
proponent  nor  the  caveator,  in  a  contest  over  the  admission  of  a 
will  to  probate,  is,  as  such,  in  any  way  limited  in  his  testimony 
by  the  fact  that  he  is  a  party  to  the  proceedings.  A  proponent 
may  have  no  interest  in  the  controversy,  except  as  he  may  be  in- 
terested to  receive  the  compensation,  as  executor,  for  his  services 
in  settling  the  estate,  or  performing  the  trusts  devolved  on  him 
by  the  will,  which  he  cannot  receive  if  the  will  be  denied  pro- 
bate. It  would  be  absurd  to  deprive  the  persons  interested 
under  the  will  of  the  benefit  of  the  proponent's  testimony  in  any 
respect  pertinent  to  the  proceedings,  by  the  mere  fact  that  he  is 
proponent,  and  so  a  party  to  the  proceedings,  and  there  is  no 
ground  for  depriving  him  of  the  like  benefit  where  he  is  him- 
self interested.  The  proceedings  are  not  a  suit,  but  a  judicial 
inquiry  whether  the  instrument  before  the  court  is  the  last  will 
and  testament  of  the  deceased.  Iu  this  case,  it  may  be  remarked 
that  if  the  testimony  of  the  propouent  were  stricken  from  the 
record,  the  result  would  not  be  affected.  It  would  still  appear 
by  the  evidence  that  the  instrument  in  question  is  the  true  last 
will  of  the  testator. 

The  decree  appealed  from  will  be  affirmed,  with  ousts  to  b 
paid  by  the  appellants. 
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William  F.  Lett,  executor,  appellant, 


Alice-  P.  Emmett,  respondent. 

Where  en  executor  sought  by  false  representations  and  euggestions  calculated 
and  intended  to  excite  apprehension  in  the  mind  of  the  residuary  legatee,  and 
bj  taking  advantage  of  her  poverty  to  induce  such  legatee  to  sell  her  interest 
in  the  estate  to  him  for  a  small  price,  about  one-fourth  of  its  value — Held,  that 
in  so  doing  he  was  guilty  of  such  an  abuse  of  the  trust  and  confidence  reposed 
in  him  as  justified  his  removal. 

On  appeal  from  order  of  Monmouth  orphans  court  removing 
executor  &c. 

Mr.  William  H.  Vredenburgh,  Mr.  Cortlandt  Parker  and  Mr. 
Adam  C.  Ellis  (of  New  York),  for  the  executor. 

Mr.  Chilton  Bobbins,  for  Mrs.  Emmett. 

The  Ordinary. 

Mrs.  Anne  Duff  Wallack,  widow  of  James  W.  Wallack,  died 
in  Monmouth  county,  February,  1879.  She  was  the  owner  of  a 
farm  of  about  forty  acres  at  or  near  Elberon,  a  valuable  lot  on 

Note. — In  Wiggin's  Case,  29  Hun  271,  the  fact  that  an  insolvent  trustee  has 
made  a  settlement  with  certain  of  his  cestui*  que  trust,  whose  portions  he  had 
converted  to  his  own  use,  was  held  not  to  prevent  the  court  from  removing 
him,  on  the  ground  of  misconduct,  upon  the  application  of  another  cestui  que 
trust,  although  the  letter's  portion  is  in  the  hands  of  other  trustees,  and  prop- 
erly invested. 

In  Marks  v.  Wtikousi,  16  La.  Ann.  $41,  a  trustee  signed  a  petition  to  the 
court  praying  for  the  sale  of  his  wards'  lands,  "  believing  the  same  to  be  for 
their  interest.1'  After  the  court  had  ordered  the  sale,  and  because  his  co- 
trustees refused  to  divide  the  commissions  with  him,  he  filed  a  protest  against 
the  sale,  and  appeared  and  opposed  the  sale,  which  was,  on  that  account,  ad- 
journed.— Held,  that  his  removal  was  justifiable. 

In  Spaulding  v.  Wakefield,  53  Vt.  660,  it  was  held  to  be  negligence  for  an 
executor  to  pay  a  legatee  more  than  the  amount  of  his  legacy — that  is,  to  de- 
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the  sea,  and  a  building  lot  on  Ocean  avenue,  in  the  same  neigh- 
borhood, and  a  house  and  lot  of  about  three  acres  at  Pleasure 
Hay.  She  had  also  a  small  amount  of  personal  property.  By 
her  will,  which  is  dated  January  30th,  1873,  she  gave  all  her 
estate  to  her  husband  for  life  (he  predeceased  her),  and  gave  her 
exmi  ore  power  to  convert  all  her  estate  into  money  after  his 
decease,  or  with  his  consent,  in  his  lifetime,  and  invest  the  pro- 
ceeds ;  and  directed  them,  after  his  death,  to  pay  to  her  servant, 
Nannie  Taylor,  an  annuity  of  $500  for  life;  to  Mrs.  Florence 
Sewell,  $2,500;  to  Mrs.  Eliza  J.  Mann,  $1,000;  to  Mr.  Edwin 
Adams,  $1,000;  and  to  her  servant,  Dennis  Murray,  $500.  The 
residue  of  the  income  she  gave  to  her  mother,  Caroline  S.  Blake, 
for  life,  and  directed  her  executors,  on  her  ra  >ther's  death,  to  pay 
Mrs.  Margaret  C.  Blake,  widow  of  Dr.  Lewis  C.  Blake,  $2,500, 
provided  .she  should  still  be  unmarried;  to  the  American  Dra- 
matic Fund,  $3,000;  and  to  Sister  Irene's  Foundling  Hospital, 
$3,000.  She  directed  that  all  the  residue  of  her  estate  descend 
and  be  distributed  according  to  the  laws  of  this  state  regulating 
descents  and  distributions  in  case  of  intestacy,  and  she  appointed 
Richard  E.  Mount  and  William  F.  Lett,  of  New  York  city,  and 
Edwin  Adams,  executors,  directing  them  to  take  $500  a  year 
from  her  estate  for  their  services  in  lieu  of  all  other  compensa- 
tion. Both  Mr.  Mount  and  Mr.  Adams  are  dead.  The  will 
was  proved  only  by  Mr.  Lett.  He  proved  it  in  March,  1879. 
Of  the  legatees  besides  the  testatrix's  husband,  her  mother,  Mrs. 
Blake,  is  dead,  and  so  also  is  Mrs.  Mann.     She  appears  to  have 

liver  to  him  a  $1,000  U.  a  bond,  worth  in  the  market  $1,200,  in  satisfaction 
of  hi*  legacy  of  $1,000. 

See  further,  as  to  sufficient  grounds  for  removing  a  trustee,  guardian  Ac* 
Brought**  v.  Bradley,  34  Ala.  694;  CrutchfieW*  Ooze,  3  Yerg.  335;  Oram  ▼. 
Barnes,  1  Md.  Ch.  161;  Waller  v.  Armistead,  2  Leigh  11;  JrWs  Oam,  45  Wu\ 
391;  2  Am.  Prob.  Rep.  336,  note;  Peaeoeke  v.  Leffier,  74  Ind.  3*7;  Nickds  v. 
Philips,  18  Fla.  732;  Faust  v.  Levy,  4  Lea  390;  Livingston's  Cast,  34  N.  T. 
554  ;  KeUberg's  Appeal,  86  Pa.  SU  129;  McFadgen  v.  Council,  81  N.  G  196. 

In  Thomson  v.  Eastwood,  L.  R.  (2  App.  Cos.)  215,  the  court  set  aside  am 
agreement  and  release  obtained  by  a  trustee  from  his  cestui  que  trust  by  hit 
representations  as  to  the  latter^  illegitimacy,  whereby  he  induced  the  easts* 
iue  trust  to  assign  his  residuary  share  of  the  estate  to  him  for  a  very  inade- 
quate consideration. — Ret. 
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predeceased  the  testatrix.  It  is  said  to  be  very  doubtful  whether 
the  institutions  called  iu  the  will  the  American  Dramatic  Fund 
and  Sister  Irene's  Foundling  Hospital  now  have  any  existence, 
or  had  any  when  the  testatrix  died. 

In  April,  1883,  Ms.  Alice  Placide  Emmett,  claiming  to  be 
next  of  kin  and  heir-at-law  of  the  testatrix,  and  therefore  entitled 
(o  the  residue  of  her  estate,  filed  her  petition  (subsequently 
amended)  in  the  Monmouth  orphans  court  against  Mr.  Lett, 
praying  that  he  be  removed  from  his  office  of  executor,  on  the 
ground  of  gross  mismanagement  of  the  estate  and  waste  and  mis- 
application thereof,  aud  that  his  conduct  in  his  administration 
was  prejudicial  to  her  and  all  persons  having  claims  against  or 
interest  in  the  estate.  The  acts  specified  were  the  fraudulent 
attempt  on  his  part  to  buy  her  interest  from  her  for  small  and 
inconsiderable  sums,  although  he  knew  it  was  worth  a  very  large 
sum;  his  failure  to  pay  any  of  the  legacies  (except  that  he  had 
paid  $600  to  Mrs.  Sewell  on  account  of  her  legacy),  although  he 
has  and  has  had  money  enough  of  the  estate  justly  applicable 
thereto  in  his  hands  to  enable  him  to  pay  them  ;  his  having  sold 
a  large  part  of  the  real  estate  at  very  low  prices,  when  he  could 
have  got  much  larger  ones ;  and  his  omission  to  charge  himself 
with  a  mortgage  of  $1,500  taken  by  him  for  part  of  the  pur- 
chase money  of  land  of  the  estate  sold  by  him.  The  orphans 
court  tried  the  matter,  and  by  its  order  of  March  31st,  1883, 
adjudged  that  the  executor  had  misapplied  the  estate  and  abused 
the  trust  and  confidence  reposed  in  him,  and  thereupon  revoked 
the  letters  testamentary  issued  to  him,  removed  him  from  his 
office  and  appointed  George  W.  Brown  administrator  de  bonis 
turn  cum  tedamento  anvexo  in  his  place,  requiring  Mr.  Brown  to 
give  bond  in  the  sum  of  $60,000,  and  ordering  the  executor  to 
deliver  over  the  goods,  chattels,  moneys  and  effects  of  the  estate  in 
his  hands  to  the  administrator,  and  to  settle  his  account  and  pay 
over  the  balance  to  the  administrator.  It  also  ordered  that  the 
costs  of  the  proceedings,  including  the  taking  of  the  testimony, 
and  a  counsel  fee  of  $700  to  the  counsel  of  Mrs.  Emmett,  the 
|»etitioner,  be  paid  out  of  the  estate.  From  this  order  the  exeo- 
ntor  appealed. 
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The  statute  provides  that  if  it  shall  be  made  to  appear  before 
the  orphans  court,  by  proof,  on  complaint  duly  made  by  any 
person  interested,  that  any  executor,  administrator,  guardian  or 
trustee  has  embezzled,  wasted  or  misapplied  any  part  of  the 
estate  committed  to  his  custody,  or  has  abused  the  trust  and  con- 
fidence reposed  in  him,  the  orphans  court  may  revoke  the  letters 
of  such  executor,  administrator  or  guardian,  and  remove  snob 
executor,  administrator,  guardian  or  trustee  from  office.  Ret.  p. 
780  §  186. 

I  do  not  deem  it  necessary  to  discuss  at  any  length  all  the 
various  subjects  of  complaint  against  the  executor  which  are  pre- 
sented by  the  petition  and  were  debated  on  the  hearing.  One 
of  them,  his  abuse  of  his  trust  in  attempting  to  buy  the  peti- 
tioner's interest  in  the  estate  in  the  way  he  did,  seems  to  me  to 
be  of  such  importance  and  to  be  so  clearly  proved  as  to  render  it 
unnecessary  to  do  more  than  merely  advert  to  the  others.  That 
he  did  not  obtain  the  best  price  he  could  for  the  land  he  sold, 
there  can  be  no  doubt,  for  it  is  proved  that  Mr.  Lewis  B. 
Brown  was  anxious  to  have  an  opportunity  to  buy  very  consid- 
erable parts  of  the  property  sold  (and  so  informed  the  executor), 
and  would  have  given  considerably  more  for  those  parts  than  the 
executor  obtained ;  but  the  executor,  who  promised  to  come  to 
him  before  he  sold  the  property,  disregarded  his  wishes  and  sold 
without  calling  on  him  to  ascertain  whether  he  would  purchase 
or  not.  As  to  the  $1,500  mortgage  which  the  executor  kept  off 
record  for  over  nine  months  from  the  time  when  it  was  received 
by  him,  and  as  to  which  his  first  account,  which  was  filed  in 
October,  1881,  is  silent,  although  he  then  held  it  and  had  done 
so  for  about  nine  months,  it  would  seem  that  his  omission  to 
record  it  was  a  dereliction  of  duty  on  his  part,  especially  when  it 
is  considered  that  from  his  pursuits  and  experience  he  may  well 
be  supposed  to  have  known  what  was  required  of  him  in  that 
respect.  The  fact  that  he  paid  Mrs.  Emmett  $600  on  account 
of  her  residuary  interest  in  the  estate,  and  left  unpaid  the  larger 
part  of  Mrs.  Se well's  legacy,  would  not  of  itself  have  warranted 
his  removal. 

To  consider  the  attempt  to  buy  the  petitioner's  interest:    Mrs. 
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Emmett  was  not  aware  of  the  fact  that  she  had  an  interest  under 
the  will  until  nearly  two  years  after  the  testatrix's  death,  and 
then  it  was  made  known  to  her  by  one  James  B.  Dye,  who  was 
a  stranger  to  her  but  not  to  the  executor,  and  who  called  on  her 
about  the  1st  of  December,  1880,  and  offered  her  a  small  sum — 
(400 — for  it,  which  the  executor  advised  her  to  take,  saying,  in 
substance,  that  in  his  judgmeut  the  estate  was  insolvent.  She 
declined  to  do  so,  however,  and  employed  a  lawyer  (Mr.  John  L. 
Logan)  in  New  York  to  look  after  her  interest.  Mr.  Lett 
offered  to  buy  her  interest  of  Mr.  Logan  at  the  price  of  $1,600 
or  $8,000.  Mr.  Logan  says  that  the  first  time  he  spoke  to  Mr. 
Lett  on  the  subject  of  Dye's  offer  to  buy  her  interest,  he  asked 
Mr.  Lett  what  the  estate  was  worih,  and  the  latter  said  he  did 
not  think  it  was  worth  anything;  that  there  were- a  good  many 
debts  and  mortgages  against  it,  and  he  should  say  that  if  Dye 
should  giv«  Mrs.  Emmett  $400  or  $500,  that  was  about  all  it 
was  worth.  He  further  says  he  thinks  he  told  Mr.  Lett  that 
Mrs.  Emmett  would  not  sell  at  any  such  price  ;  that  she  would 
rather  have  nothing  than  to  have  only  $400  or  $500,  and  he 
says  his  impression  is  that  that  ended  the  matter  for  some  time; 
that  some  time  afterwards  Mr.  Lett  came  to  see  him  and  they 
spoke  of  Mrs.  Emmett's  iuterest  in  the  estate,  and  Mr.  Lett  said 
he  thought  it  was  worth  about  $1,500,  and  that  he  would  give 
that  sum  for  it  He  does  not  fix  the  date  of  this  conversation 
further  than  to  say  that  it  was  some  time  prior  to  September  1st, 
1881.  That  Mr.  Lett  was  anxious  to  buy  Mrs.  Emmett's  in- 
terest is  manifest  from  his  letter  to  Mr.  Logan,  dated  August 
10th,  1881,  in  which  he  says  he  understands  Mrs.  Blake  (Mrs. 
Emmett's  aunt)  has  left  her  some  money  (it  was  only  $50  and 
came  through  his  hands),  and  he  thinks  it  will  be  advisable  to 
"  hurry  things  up,"  that  his  (Logan's)  party  (Mrs.  Emmett)  may 
change  her  mind  when  she  hears  the  news.  He  says  in  his  tes- 
timony that  he  knew  Mrs.  Emmett  was  poor;  that  she  had  told 
him  so  herself.  Mr.  Logan  further  says  that  in  December,  1881, 
or  January,  1882,  Mr.  Lett  told  him  that  with  careful  manage- 
ment Mrs.  Emmett's  interest  could  be  made  to  be  worth  $20,000 
On  the  22d  of  December,  1881,  Mr.  Lett  paid  Mr.  Logan  $500, 
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which  the  latter  says  was  on  account  of  the  purchase-money  of 
Mrs.  Emmett's  interest,  provided  the  sale  to  Lett  should  be 
effected.  Mr.  Lett  says  it  was  a  payment  on  account  of  her  in- 
terest in  the  estate,  and  that  he  took  a  receipt  accordingly.  Bat 
his  testimony  on  the  subject  was  not  given  in  such  a  way  as  to 
inspire  confidence,  and  the  receipt  (which  states  that  the  payment 
was  "  to  be  credited  to  Mrs.  Emmett's  estate11)  was  signed,  not 
by  Mr.  Logan,  but  by  a  clerk  of  his.  Mr.  Logan  testifies  that 
in  the  summer  or  early  part  of  the  fall  of  1881,  Mr.  Lett  said  to 
him  that  if  there  was  really  a  desire  to  sell  Mrs.  Emmett's  in- 
terest, and  they  wanted  him  to  buy  it,  he  thought  as  long  as  she 
had  plenty  of  money  she  would  not  be  as  apt  to  sell  as  she 
would  if  she  did  not  have  the  money.  This  evidently  was 
understood  by  Mr.  Logan  as  a  suggestion  that  he  should  discon- 
tinue making  advances  to  her  as  he  had  been  doing,  so  that  her 
necessities  might  compel  her  to  sell.  After  the  proceedings  now 
under  review  had  been  commenced,  Mr.  Lett  called  on  Mr. 
Logan  (in  July,  1882),  and  said  that  he  thought  the  latter  had 
by  his  course  in  obstructing  him,  injured  his  client,  and  would 
lose  whatever  money  he,  Logan,  had  advanced  to  her.  To 
which  Mr.  Logan  replied  that  he  could  not  help  that;  that  he, 
Lett,  had  delayed  matters ;  that  he  had  refused  to  do  anything, 
and  it  seemed  that  unless  some  steps  were  taken  the  matter  would 
never  be  closed  up.  And  then  Mr.  Lett  said  he,  Logan,  would 
probably  be  very  sorry;  that  he,  Lett,  had  some  information 
which  might  go  to  show  that  Mrs.  Emmett  was  not  entitled  to 
anything  in  the  estate  at  all;  and  that  he  had  something  else 
that  was  of  much  more  importance  than  that;  that  there  was  a 
large  claim  against  the  estate  which  would  probably  never  be 
heard  of  unless  somebody  stirred  it  up;  and  if  those  proceed- 
ings were  withdrawn  and  he  was  not  interfered  with  any  further, 
lie  would  wind  up  the  estate  at  once — close  it  up— and  then  he 
could  convert  it  into  cash  and  settle  everything  at  once;  and 
that  there  were  no  debts,  and  that  the  probabilities  were  that 
after  Mrs.  Emmett  was  paid,  that  creditor  who  held  the  large 
claim  could  not  get  the  money.  Mr.  Logan  testifies  also  that 
Mr.  Lett  told  him  that  if  he  would  withdraw  the  proceedings 
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he  would  pay  Mrs.  {Jewell's  legacy  first.  She,  too,  was  Mr. 
Logan's  client.  It  is  but  just  to  say,  however,  that  Mr.  Logan 
appears  to  have  insisted  that  her  legacy  was  entitled  to  priority 
in  payment  over  the  other  legacies  which  are  given  after  it  in 
the  will,  because  of  the  fact  that  it  precedes  them  therein.  It 
jannot  be,  and  is  not  denied,  that  the  executor  Sought  to  buy  for 
himself  the  interest  of  the  residuary  legatee,  and  to  that  end  was 
not  only  willing  to  take  advantage  of  her  necessities,  but  anxious 
to  do  so,  and  was  even  apprehensive  that  the  receipt  of  a  little 
legacy  of  $60  would,  by  furnishing  her  with  a  small  sum  of 
money  for  the  supply  of  her  pressing  wants,  prevent  her  from 
selling  to  him.  That  which,  according  to  Mr.  Logan's  testi- 
mony, he  said  could  with  proper  management  be  made  to  be 
worth  $20,000,  he  sought  to  buy  for  $1,500  or  $2,000.  It  is 
suggested  in  his  behalf  that  in  this  matter  he,  at  most,  merely 
meditated,  but  was  not,  in  fact,  guilty  of,  an  abuse  of  his  trust, 
and  that  it  would  have  been  quite  enough  for  the  court  to  have 
required  him  to  give  security.  But  if  his  conduct  was  such  as 
to  induce  the  court,  for  that  reason,  to  put  him  under  bonds,  it 
was  such  as  to  demand  his  removal.  He  was,  however,  in  fact, 
guilty  of  an  abuse  of  the  trust  and  confidence  reposed  in  him. 
His  effort  to  buy  the  interest  of  Mrs.  Emmett  was,  under  the 
circumstances,  a  palpable  breach  of  duty.  It  seems  quite  proba- 
ble that  Dye  was  his  agent  in  the  matter.  He  does  not  produce 
Dye  as  a  witness,  nor  does  he  show  that  he  is  unable  to  do  so. 
When  Mrs.  Emmett  called  on  him,  after  Dye's  visit  to  her,  aud 
she  proposed  to  send  her  answer  to  Dye  by  letter  to  Dye's  ad- 
dress, which  she  had,  he  suggested  to  her  to  leave  her  answer  for 
Dye  at  his  office ;  and  to  her  question  whether  Dye  would  come 
there,  he  replied  that  he  might  very  likely  do  so.  Though  he 
says  that  Mr.  Logan  offered  to  sell  the  interest  to  him,  Mr. 
Logan's  testimony  is  to  the  contrary — that  the  offer  first  came 
from  Lett  to  buy.  In  consideration  of  this  matter  alone,  and 
without  regard  to  any  of  the  other  things  which  probably  en- 
tered into  the  judgment  of  the  court  below,  I  am  unwilling  to 
reverse  the  order  appealed  from,  so  far  as  the  removal  of  Mr. 
Lett  and  the  appointment  of  an  administrator  in  his  stead  are 
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concerned.  That  part  of  the  order  which  condemns  the  estate  to 
the  payment  of  the  costs  should,  however,  be  reversed.  If  the 
executor,  by  reason  of  a  misapplication  of  the  funds  of  the  estate 
and  abuse  of  his  trust,  ought  to  be  removed,  he  ought  to  bear 
the  expense  of  the  litigation  which  his  misconduct  has  rendered 
necessary. 

There  will  be  an  order  that  he  pay  the  costs,  both  in  the  court 
below  and  here,  together  with  $100  counsel  fee  to  the  respondent's 
counsel  in  this  court.  The  direction  for  the  payment  of  the 
counsel  fees  of  Mrs.  Emmett  in  the  court  below  out  of  the  estate 
will  be  affirmed. 
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STATE  OF  NEW  JERSEY, 
ON  APPEAL  FROM  THE  COURT  OF  CHANCERY, 

NOVEMBER  TERM,  1888. 


The  dry  Pottery  Company,  appellant, 


James  Yates,  respondent 

In  one  of  proceedings  taken  to  wind  up  an  insolvent  corporation,  a  reeeiTer 
should  not  be  appointed  if  it  appears  that  the  directors  are  closing  its  affirirs, 
and  that  inch  directors  are  in  all  respects  trustworthy. 


On  appeal  from  an  order  appointing  a  receiver,  advised  by 
Vice- Chancel  lor  Bird,  whose  conclusions  are  as  follows : 

On  the  rehearing  it  was  insisted  that  the  petitioner  should  be 
dismissed,  because  from  the  evidence  it  does  not  appear  that  the 
court  has  jurisdiction  of  the  case.  The  statute  determines  the 
facta  which  give  jurisdiction.     The  seventieth  section  of  the  act 
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concerned.     That  part  of  the  order  which  c 
the  payment  of  the  costs  should,  howev 
executor,  by  reason  of  a  misapplication 
and  abuse  of  his  trust,  ought  to  \rtf 
the  expense  of  the  litigation  whir'  £ 
necessary.  % 

There  will  be  an  order  th*'        y 
below  and  here,  together  w/ 
counsel  in  this  court,  jf 
counsel  fees  of  Mrs.  E*0  ' 
will  be  affirmed. 

-urtofcb*1^ 
..c  ends  of  justice  reqa     ^ 
..a  injunction  or  at  any  time  ^^  % 
uuance  of  said  injunction,  to  appo* 

a  any  suspended  its  ordinary  business  more  tba^   ^ 
It  does  not  intend  to  resume.     It  was  then  v^    iYC\ 
^y  indebted,  ami  still  is.     Their  assets  have  been  diminish^ 
^  interest  has  been  accruing  on  a  very  large  sum.  ^en 

It  has  been  unable  to  pay  its  debts.     Its  notes  have  l*^^> 
renewed    from  time  to  time  and   they  are  still    unpaid.    0^^*, 
March  27th,  1883,  it  wrote  to  one  of  its  creditors  (whose  uoit'x     ^) 
amounting  to  over  $3,000,  it  had  been  renewing  for  a  long  tim^^ 
in  these  words: 

"  There  are  two  of  our  notes  due  you,  falling  due  on  the  28th  and  30th  C^~jja 
th'iH  month,  which  we  much  regret  to  inform  you  we  will  be  unable  to  proTuS^*^. 


for  as  in  the  manner  of  the  iia>t,  and  will  not  be  able  to  make  any  further  pa^>-^* 
menu  until  we  realise  funds  from  the  sale  of  the  property." 

And  according  to  its  own  showing  at  the  best,  taking  the  assert 
at  the  valuation  put  upon  them  by  one  of  its  officers,  they  anion*7' 
to  only  $84,000,  while  its  liabilities  are  $80,000. 

What  have  we,  then  ?  the  suspension  of  business  for  over  ■ 
year;  acknowledged  inability  to  meet  its  own  notes  as  they  fall 
due,  or  to  renew  the  same  and  pay  the  interest  and  a  small  part 
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^i|>al;  and  the  exceedingly  small  margin  of  $4,000  of 

■•jss  of  liabilities,  which  amount  to  over  $80,000. 

e  the  court  jurisdiction.     Whenever  an  individ- 

cannot  do  business  in  a  business-like  manner, 

'hj  declared  insolvent. 

it  the  petition  should  be  dismissed  because 

♦ock holder  and  director,  participated  in 

1i  rectors  which  authorized  the  suspen- 

1  the  sale  of  the  real  estate  (which 

*rain),  and  is  therefore  estopped. 

\  R.  (7  Ch.  Div.)  701,  is  cited 

.nis  view.     With  all  our  respect  for 

.v,  adjudications  emanating  from  England,  it 

,  oe  safer  for  the  trial  judge  to  abide  by  the  statute, 

declares  that  "  it  shall  and  may  be  lawful  for  any  creditor 

v»r  stockholder  to  apply."     It  seems  to  me  that  to  interpolate, 

€c  provided  the  stockholder  has  done  nothing  to  estop  him  from 

%o  applying/'  would  not  deserve  the  name  of  construction.     I 

think  this  right  of  the  stockholder  is  one  of  the  most  valuable. 

Who  knows  better  the  situation,  and  why  should  he,  because, 

perchance,  he  may  have  acted  affirmatively  on  a  question,  be 

prohibited  from  asking  the  aid  of  the  court? 

And,  lastly,  it  is  said  the  petition  should  be  dismissed  because 
the  ends  of  justice  do  not  require  the  aid  of  the  court  in  dispos- 
ing of  the  assets  of  the  company  and  in  distributing  them  among 
the  creditors.  It  is  urged  that  the  present  board  of  directors  are 
oapable  and  honest,  and  that  they  will  administer  all  these  assets 
according  to  law.  It  is  well  understood  that  the  appointment 
of  a  receiver  is  discretionary.  The  statute  imposes  the  obligation 
on  the  court  in  these  words,  "  if  the  circumstances  of  the  case  and 
the  ends  of  justice  require  it." 

Let  us  consider.  One  fact  might  be  supposed  to  be  weighty 
enough,  viz.,  that  after  a  suspension  of  over  a  year,  it  should  still 
owe  over  $80,000.  But  there  are  other  facts.  After  the  suspen- 
sion of  business  for  nearly  one  year,  the  company  executed  a  bond 
and  mortgage  on  its  real  estate  for  $23,300  to  Messrs.  Davenport 
A  Bros.     Mr.  S.  W   Davenport  was  a  member  of  the  firm  of 
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respecting  corporations  declares  "that  when  auy  incorporated 
company  shall  have  become  insolvent  or  shall  suspend  its  ordi- 
nary business  for  want  of  funds  to  carry  on  the  same,  it  shall  and 
may  be  lawful  for  any  creditor  or  stockholder  to  apply  by  peti 
tion  or  bill  of  complaint  to  the  chancellor,"  and  directs  that  tht 
chancellor  may  proceed  in  a  summary  way  to  hear  the  pro*  fs; 
and  if  upon  such  inquiry  "  it  shall  appear  to  the  chancellor  that 
the  said  company  has  become  insolvent  and  shall  not  be  about  to 
resume  its  business  in  a  short  time  thereafter,  with  safety  to  the 
public  and  advantage  to  the  stockholders,"  the  chancellor  may 
issue  an  injunction  restraining  the  company  from  exercising  any 
of  the  privileges  named  in  the  act.     The  seventy-second  section 
declares  that  it  shall  and  may  be  lawful  for  the  court  of  chancery, 
if  the  circumstances  of  the  case  and  the  ends  of  justice  require  it, 
at  the  time  of  ordering  the  said  injunction  or  at  any  time  after- 
wards during  the  continuance  of  said  injunction,  to  appoint  a 
receiver. 

This  company  suspended  its  ordinary  business  more  than  a 
year  ago.  It  does  not  intend  to  resume.  It  was  then  very 
largely  indebted,  and  still  is.  Their  assets  have  been  diminished 
and  interest  has  been  accruing  on  a  very  large  sum. 

It  has  beet)  unable  to  pay  its  debts.  Its  notes  have  been 
renewed  from  time  to  time  and  they  are  still  unpaid.  On 
March  27th,  1883,  it  wrote  to  one  of  its  creditors  (whose  notes, 
amounting  to  over  $3,000,  it  had  been  renewing  for  a  long  time) 
in  these  words: 

"There  are  two  of  our  notes  due  you,  falling  due  on  the  28th  and  80lh  of 
this  month,  which  we  much  regret  to  inform  you  we  will  be  unable  to  provide 
for  as  in  the  manner  of  the  past,  and  will  not  be  able  to  make  any  further  pay- 
ments until  we  realize  funds  from  the  sale  of  the  property." 

And  according  to  its  own  showing  at  the  best,  taking  the  assets 
at  the  valuation  put  upon  them  by  one  of  its  officers,  they  amount 
to  only  $84,000,  while  its  liabilities  are  $80,000. 

What  have  we,  then  ?  the  suspension  of  business  for  over  a 
year;  acknowledged  inability  to  meet  its  own  notes  as  they  fall 
due,  or  to  renew  the  same  and  pay  the  interest  and  a  small  part 
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of  the  principal;  and  the  exceedingly  small  margin  of  $4,000  of 
assets  in  excess  of  liabilities,  which  amount  to  over  $80,000. 
These  facts  gave  the  court  jurisdiction.  Whenever  an  individ- 
ual or  corporation  cannot  do  business  in  a  business-like  manner, 
he  or  it  is  liable  to  be  declared  insolvent. 

It  is  also  insisted  that  the  petition  should  be  dismissed  because 
the  petitioner,  being  a  stockholder  and  director,  participated  in 
the  action  of  the  board  of  directors  which  authorized  the  suspen- 
sion of  business  and  directed  the  sale  of  the  real  estate  (which 
sale  the  petition  sought  to  restrain),  and  is  therefore  estopped. 
The  case  In  re  Gold  Company,  L.  R  (7  Ch.  Div.)  701,  is  cited 
and  relied  upon  to  sustain  this  view.  With  all  our  respect  for 
and  confidence  in  the  adjudications  emanating  from  England,  it 
will,  perhaps,  be  safer  for  the  trial  judge  to  abide  by  the  statute, 
which  declares  that  u  it  shall  and  may  be  lawful  for  any  creditor 
or  stockholder  to  apply."  It  seems  to  me  that  to  interpolate, 
"  provided  the  stockholder  has  done  nothing  to  estop  him  from 
•o  applying,"  would  not  deserve  the  name  of  construction.  I 
think  this  right  of  the  stockholder  is  one  of  the  most  valuable. 
Who  knows  better  the  situation,  and  why  should  he,  because, 
perchance,  he  may  have  acted  affirmatively  on  a  question,  be 
prohibited  from  asking  the  aid  of  the  court? 

And,  lastly,  it  is  said  the  petition  should  be  dismissed  because 
the  ends  of  justice  do  not  require  the  aid  of  the  court  in  dispos- 
ing of  the  assets  of  the  company  and  in  distributing  them  among 
the  creditors.  It  is  urged  that  the  present  board  of  directors  are 
capable  and  honest,  and  that  they  will  administer  all  these  assets 
according  to  law.  It  is  well  understood  that  the  appointment 
of  a  receiver  is  discretionary.  The  statute  imposes  the  obligation 
on  the  court  in  these  words,  "  if  the  circumstances  of  the  case  and 
the  ends  of  justice  require  it." 

Let  us  consider.  One  fact  might  be  supposed  to  be  weighty 
enough,  viz.,  that  after  a  suspension  of  over  a  year,  it  should  still 
owe  over  $80,000.  But  there  are  other  facts.  After  the  suspen- 
sion of  business  for  nearly  one  year,  the  company  executed  a  bond 
and  mortgage  on  its  real  estate  for  $23,300  to  Messrs.  Davenport 
&  Bros.     Mr.  S.  W  Davenport  was  a  member  of  die  firm  of 

35 


646         COURT  OF  ERRORS  AXD  APPEALS.  [37  U 

CUy  Pottery  Co.  v.  Yatea. 

Davenport  &  Bros.,  of  New  York,  dealers  in  such  goods  as  the 
defendant  manufactured,  and  also  a  stockholder  in  and  president 
of  the  company.  The  history  of  this  transaction  comes  from  the 
defendant's  witnesses.  It  appears  that  Mr.  Davenport  joined  his 
fortunes  to  this  company  in  the  year  1877.  On  the  20th  of 
December,  1881,  the  defendant  owed  the  firm  of  Davenport  & 
Bros.  $18,000,  but  the  precise  manner  in  which  the  indebtedness 
arose  does  not  appear.  On  that  day  a  resolution  was  passed 
reciting  that  the  company  needed  more  money  as  a  working 
capital  to  carry  on  business  more  successfully ;  and  that  the  firm 
of  Davenport  &  Bros,  bad  been  loaning  to  the  company  money 
and  their  credit  by  drawing  notes  to  the  order  of  the  company ; 
and  that  said  firm  bad  expressed  a  willingness  to  coutinue  doing 
so  to  an  amount  not  exceeding  $25,000  at  any  one  time,  provid- 
ing the  company  would  give  collateral  security ;  and  resolving 
to  give  a  bond  and  mortgage  on  the  real  and  personal  estate  of 
the  company  to  said  firm  for  all  loans  and  notes  not  exceeding 
$25,000  at  any  one  time,  to  protect  them  from  loss  for  loaning 
money  and  their  credit  by  drawing  their  notes,  or  by  endorsing 
notes  for  the  use  of  the  company. 

In  a  few  days,  it  became  apparent  the  company  was  losing 
money.  In  about  four  months  it  resolved  to  suspend  business. 
Before  the  mortgage  was  executed  (which  was  not  done  until 
about  fifteen  months  after  the  date  of  the  resolution  authorizing 
it)  the  liabilities  of  the  company  to  Davenport  &  Bros,  amounted, 
at  one  time,  to  over  $38,000.  How  or  when  all  this  originated 
is  not  satisfactorily  shown  ;  but  as  the  testimony  stands,  I  see  no 
reason  to  question  its  genuineness.  It  would  be  more  satisfactory 
if  it  appeared  whether  or  not  any  great  part  of  this  credit  or  cost 
was  advanced  after  the  passage  of  the  said  resolution  or  before. 
It  is  very  certain  that  a  large  portion  of  it  consisted  of  payments 
made  by  Davenport  &  Bros,  of  liabilities  which  they  had  incurred 
before  and  which  existed  at  the  time  of  the  passage  of  the  reso- 
lution ;  whether  part  of  or  in  excess  of  the  said  $18,000  or  not 
does  not  appear. 

But  without  attempting  to  analyze  further  the  precise  natoif 
or  times  of  the  liabilities,  I  pass  to  the  payment  and  security  of 
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them.  In  April,  1882,  the  oompanj  ttupenJed  business.  Da\ 
enport  A  Bros/  account  then  aggregated  $38,779.51.  This  larg* 
indebtedness  was  reduced  by  sales  of  wares  to  Davenport  &  Bros, 
to  the  amouut  of  $18,823.38.  One  statement  would  lead  to  the 
conclusion  that  this  firm  had  been  thus  favored,  to  the  exclusion 
of  others,  after  the  company  had  suspended  business  and  before 
the  execution  of  the  mortgage.  Another  statement,  which  is 
more  favorable  to  the  defendant,  shows  that  only  $9,795.54  of 
the  $18,823.38  were  paid  after  the  suspension.  The  mortgage 
was  executed  March  27th,  1883. 

In  brief:  December  20th,  1881,  the  company  was  largely 
iudebted,  and  amongst  others  owed  Davenport  &  Bros.  $18,000. 
This  amount  was  increased  in  April,  1882,  certainly  to  over 
$30,000  by  payments  on  notes  which  the  firm  had  endorsed 
years  before.  During  the  year  1882,  $9,795  54  was  paid  thereon 
by  sales  of  the  goods  and  wares  as  they  were  manufactured.  The 
balance,  with  the  interest,  in  all  $23,365.57,  was  secured  by 
mortgage  on  real  estate.  The  personal  property  is  not  included. 
But  the  resolution  stands  and  it  extends  to  the  personal  estate, 
and  it  might  be  insisted,  in  case  the  real  estate  did  not  sell  for 
enough  to  pay  the  mortgage  in  existence,  that  the  company  had 
the  power  and  should  secure  the  balance  on  the  personal  prop- 
erty. The  defendant  claims  to  have  $84,000  worth  of  property 
and  admits  he  owes  over  $80,000.  The  real  estate  is  encum- 
bered by  $25,000  prior  to  the  Davenport  mortgage.  The  court 
has  been  urged  to  believe  that  the  company  acted  wisely,  justly 
and  equitably  in  preferring  Davenport  &  Bros,  to  the  many  othei 
creditors  who  had  loaned  their  money  out  and  out  to  the  corpora- 
tion without  the  slightest  hope  or  expectation  of  profit  beyond 
interest  I  cannot  so  regard  it.  A  member  of  the  firm  of  Dav- 
enport &  Bros,  was  a  stockholder  and  an  officer  in  the  defendant 
company.  That  firm  was  engaged  in  the  crockery  business.  It 
was  linked  to  and  interested  in  the  company  in  the  spirit  of  trade 
and  speculation.  It  was  undoubtedly  willing  to  take  large  risks 
in  the  hope  of  large  profits.  They  are  in  no  sense  entitled  to 
special  favor  or  confidence.  Evidently  they  have  judged  of 
what  is  right  by  the  iuterest  standard.     I  am  constrained  to  say 
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that  the  influence  of  the  Messrs.  Davenport  &  Bros,  over  this 
company  is  such  as  to  require  the  court  to  interfere  and  to 
appoint  a  receiver.  The  standard  of  justice  and  equity  compelt 
this.     I  shall  so  advise. 

Mr.  A.  Q.  Ridiey  and  Mr.  A.  A.  Clark,  for  ap|>ellunt. 

Mr.  W.  D.  Holt,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. 

I  agree,  in  the  main  question  in  this  case,  with  the  view  ex- 
pressed by  the  vice-chancellor,  for  it  appears  to  me  that  it  if 
conclusively  shown  that  this  company  is  insolvent,  aud  is  not 
about  to  resume  business,  within  the  meaning  of  the  seventieth 
section  of  the  act  res]>ecting  corporations.  The  jurisdiction  of 
equity,  therefore,  attached  to  the  case,  aud  the  bill  was  properly 
retained.  But  I  think  the  decree  should  be  modified  by  ex- 
punging from  it  the  order  for  the  appointment  of  a  receiver. 
There  is  not  shown  in  the  proofs  any  stable  grouud  for  such  an 
intervention  on  the  part  of  the  court.  The  directors  having  the 
affairs  of  the  corporation  in  charge  are  about  winding  them  up. 
They  are  men  of  property  aud  of  experience  in  business,  and 
there  is  every  reason  to  believe  that  their  closing  of  the  enter- 
prise will  be  more  advantageous  to  the  stockholders  and  creditors 
than  the  management  of  a  stranger  in  this  respect  would  be 
likely  to  prove.  This  transfer  of  administration  appears  to  have 
l>ecn,  iu  part,  occasioned  in  the  court  below  by  stress  of  the  fact 
that  one  of  the  directors  had  taken  a  mortgage,  by  way  of  prefer- 
ence, for  a  debt  due  to  him,  and  it  was  indicated  that  such  cir- 
cumstance was  suggestive  of  an  influence  in  that  quarter  that 
might  be  dangerous  to  the  interest  of  the  other  persons  having  a 
right  to  equitable  protection.  But  there  is  no  immoral  taint  in 
this  mortgage;  the  money  which  it  secures  is  honestly  due;  and 
it  was  made  by  virtue  of  an  agreement  entered  into  many  months 
ago  with  the  unanimous  consent  of  the  board  of  directors,     N« 
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creditor,  so  far,  has  challenged  this  preference,  and  the  petitioner 
in  this  case,  being  a  stockholder  and  a  debtor  of  the  company, 
was  a  party  to  the  agreement  just  mentioned.  The  mortgage  in 
question  appears  to  have  been  given  as  a  matter  of  course,  and 
as  an  act  in  fulfillment  of  a  fair  promise.  Whether  such  an 
encumbrance  will  stand  the  test  of  the  statute  which  controls,  in 
some  degree,  the  powers  of  a  failing  corporation,  is  not  a  question 
that  is  now  present  for  consideration.  When  the  assets  of  this 
company,  in  the  progress  of  the  present  proceedings,  come  to  be 
marshaled  by  the  court  of  chancery,  then  the  time  will  have  ar- 
rived to  pass  judgment  with  respect  to  the  validity  of  the  priority 
which  is  claimed  by  this  creditor.  In  the  meantime,  such  creditor 
is  not  chargeable  with  having  exerted  any  undue  influence  in  his 
own  interest,  or  with  any  misconduct  whatever.  So  far  as  the 
case  shows,  or  as  there  is  reason  for  believing,  all  the  creditors 
of  tliis  company,  and  all  its  stockholders,  with  the  single  excep- 
tion of  the  petitioner,  are  satisfied  with  its  present  management 
A  receivership  would  augment  largely  the  expenses  of  closing  up 
the  business.  Under  these  conditions,  it  seems  to  be  entirely  un- 
necessary to  supersede  this  board  of 'directors. 

I  shall  vote  to  vary  the  decree  so  far  as  to  strike  from  it  tht 
order  appointing  a  receiver,  such  reversal  to  be  without  costs. 

Decree  unanimously  reversed. 


Thb  Midland  Railroad  Company  of  New  Jersey, 

appellant, 

v. 
Anna  L.  Hitchcock,  Charles  Parsons  et  al.,  respondents. 

1.  A  company  giving  a  written  certificate  that  a  person  named  is  entitled  to 
a  bond  about  to  be  issued  by  such  company,  is  estopped  from  denying  the 
troth  of  snob  statement  in  favor  of  a  person  who,  In  good  faith,  has  changed 
his  position  in  reliance  on  such  certificate. 
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2.  So  far  as  such  parties  are  concerned,  it  does  not  matter  whether  the  cer- 
tificate so  given  be  negotiable  or  not. 

8.  The  delivery  of  a  non-negotiable  instrument  to  a  bailee  for  the  purposf 
of  transmitting  it  to  a  third  party,  does  not  so  clothe  such  bailee  with  the 
indicia  of  title  as  to  give  validity  to  a  fraudulent  transfer  of  such  instrument 

1.  Certain  persons  projected  the  formation  of  a  new  railroad  company, 
banded  on  a  foreclosure  sale  of  a  railroad  company  already  existing,  and  pub- 
lished a  scheme  of  re-orgnniaation,  and  it  directed  the  holders  of  first-mortgage 
oonds,  who  wished  to  join  in  such  re-organisation,  to  deposit  their  bonds  with 
<he  Central  Trust  Company  of  New  York,  and  appointed  a  permanent  com- 
mittee,* having  a  president  and  secretary,  with  a  place  of  business  in  New 
York  city.  A  bondholder  presented  his  bond  to  the  Central  Trust  Company, 
aut,  on  account  of  some  irregularity  in  it,  was  referred  to  the  committee  above 
referred  to.  The  president  and  secretary  of  such  committee  accepted  the 
bond. — Held,  that  such  acceptance  bound  the  new  company,  the  committee 
having  been  held  out  to  the  public  as  its  general  agent  in  the  business  of  or- 
ganizing the  new  company. 

Bill  of  interpleader. 

The  bill  shows  the  corporate  existence  of  the  New  Jersey 
Vlidland  Railway  Company  and  the  issue  by  it  of  certain  bonds, 
secured  by  a  mortgage  to  trustees,  the  default  in  the  payment 
*{  the  moneys  so  secured,  and  a  foreclosure  by  the  trustees  to  re- 
rover  the  same ;  that  pending  such  suit  a  committee  of  trustees 
**as  formed,  on  behalf  of  the  holders  of  such  mortgage  bonds, 
pid  for  protecting  the  interest  of  such  of  them  as  should  accept 
and  comply  with  the  terms  of  a  plan  or  scheme  promulgated  by 
6a id  committee  for  purchasing  and  re- organizing  a  company  for 
operating  said  railroad ;  that,  among  other  things,  the  plan  so 
promulgated  contained  a  provision  that  there  should  be  issued 
to  the  holders  of  the  present  first-mortgage  bonds  new  bonds, 
dollar  for  dollar  &c.,  and  provision  seventh  was  as  follows,  vis. , 

"AH  first-mortgage  bondholders  desirous  of  participating  in  the  purcha 
of  the  road  at  the  foreclosure  sale,  to  deposit  their  bonds  with  the  Central  : 
Company,  on  or  before  December  31st  next,  together  with  one-quarter  of  < 
per  cent,  on  the  amount  of  said  bonds,  in  cash,  for  defraying  the  costs  of  foi 
closure  and  expenses  incident  thereto,  taking  the  receipt  of  said  oompavr  -^ 
therefor,  counternigned  by  the  representative  of  the  permanent  committee         $q 
be  hereafter  appointed  to  perfect  such  re-organiiation,  in  such  form  as  tfes^. 
■hall  determine.'1  ' 
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Accompanying  the  publication  of  such  scheme  was  a  notice  of 
the  names  of  the  permanent  committee  of  re-organization,  of 
which  D.  B.  Halstead  was  president,  and  H.  P.  Dechert  was  sec- 
retary, and  that  the  office  of  such  trustees  was  138  Chambers 
street,  New  York  city ;  that  the  mortgaged  premises  were  sold 
under  foreclosure  and  were  purchased  on  behalf  of  said  commit- 
tee, and  a  new  corporation  for  operating  said  railroad  was  organ- 
ized, under  the  name  of  The  Midland  Railroad  of  New  Jersey, 
being  the  complainant;  that  said  complainant  caused  a  mortgage 
to  be  executed  to  secure  said  original  first-mortgage  bonds,  and 
that  among  said  bonds  is  one  for  $1,000,  designated  as  No.  588, 
and  which  latter  bond  is  held  by  complainant  to  be  delivered  to 
the  lawful  owner  of  bond  No.  235  of  the  said  The  New  Jersey 
Midland  Railway  Company,  and  that  Anna  L.  Hitchcock  and 
Charles  Parsons  severally  claim  to  be  the  owner  thereof. 

Mrs.  Hitchcock  and  Mr.  Parsons  interplead  severally,  setting 
forth  their  claims  to  the  bond  in  question.  It  thus  appeared 
that  Mrs.  Hitchcock  was  the  owner  of  bond  No.  235,  and  which 
is  represented  by  the  bond  No.  588  of  the  new  company,  being 
the  bond  in  dispute;  that  being  willing  to  come  in  under  the 
new  scheme  she  sent  such  original  bond  to  the  office  of  the  Cen- 
tral Trust  Company,  the  officers  of  which  company  informed 
Mrs.  Hitchcock's  agent  that  they  could  not  accept  it  because  two 
coupons  were  missing,  and  they  sent  such  agent  to  the  president 
and  secretary  of  the  committee;  that  such  agent  accordingly 
called  at  the  office  of  the  committee,  and  that  he  saw  the  presi- 
dent thereof,  who  told  him  to  go  to  the  secretary  and  say  to  him 
that  the  bond  was  all  right,  and  that  if  he  would  not  accept  it  to 
bring  it  back,  and  that  he,  the  president,  would  accept  it  himself; 
that  thereupon  he  took  the  bond  to  the  secretary,  Dechert,  who 
accepted  it  and  gave  him  the  receipt  of  the  committee  therefor; 
that  Dechert  subsequently  took  the  bond  so  received  by  him  to 
the  trust  company  and  fraudulently  representing  himself  as  the 
owner  of  the  same,  obtained  a  certificate  in  his  own  name,  and 
which  certificate  was  transferable  by  endorsement.  He  after- 
wards sold  such  certificate,  in  the  New  York  market,  to  a  bona 
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fide  purchaser,  and  after  sundry  mesne  assignments  it  came  to 
the  other  claimant,  Parsons. 

On  appeal  from  a  decree  advised  by  Vice-Chancel  lor  Van 
Fleet,  whose  opinion  is  as  follows: 

There  is  no  dispute  that  Mrs.  Hitchcock  was  the  owner,  origi- 
nally, of  the  bond  which  the  stock  and  bond  now  in  dispute  rep- 
resent The  important  question  is,  Has  she  lost  her  title?  She 
has  not  voluntarily  parted  with  it ;  if  she  has  been  divested  of  it, 
such  divestiture  has  been  effected  against  her  will.  It  is  certain 
Dechert  acquired  no  title  against  her  by  depositing  her  bond  with 
the  trust  company  as  his  and  taking  a  certificate  in  his  own  name. 
As  against  her  his  act  was  fraud,  and  incapable,  therefore,  of  con- 
ferring title  on  him. 

Dechert  sold  the  certificate,  which  he  fraudulently  procured  to 
be  issued  to  himself  by  the  trust  company,  to  a  bona  fide  pur- 
chaser for  value.  The  thing  sold  was  the  certificate,  not  the  bond. 
When  the  owner  of  the  bond  deposited  it  with  the  trust  company 
under  the  re-organization  scheme,  she  lost  all  right  to  its  posses- 
sion, or  to  control  it,  except  in  accordance  with  the  scheme  for 
re-organization.  In  case  the  scheme  was  carried  out,  she  was  not 
entitled  to  this  bond,  but  to  a  new  bond  and  certain  stock.  Now, 
does  Dechert's  vendee,  in  virtue  of  his  character  as  a  bona  fide 
purchaser  for  value,  occupy  a  stronger  position  or  stand  in  a  bet- 
ter title,  as  against  Mrs.  Hitchcock,  than  that  which  Dechert  held 
or  had  ?  As  a  general  rule,  a  vendee  simply  gets  the  title  of  his 
vendor.  The  assignee  of  a  non-negotiable  chose  in  action  merely 
gets  the  title  of  his  assignor — he  stands  in  the  shoes  of  his 
assignor,  and  gets  what  he  had  and  nothing  more.  A  more 
liberal  rule  prevails  in  respect  to  commercial  paper  and  certain 
other  negotiable  choses  in  action.  The  purchaser  of  such  instru- 
ments, if  he  purchase  before  maturity  or  dishonor,  and  is  free 
from  fraud,  gets  a  valid  title  though  his  vendor  has  not  even  the 
shadow  of  a  title.  But  this  certificate  is  not  a  negotiable  instru- 
ment— it  possesses  none  of  the  qualities  or  characteristics  of  such 
paper.  It  simply  represents  that  Dechert  had,  on  behalf  of  the 
trustees,  appointed   by  the  bondholders  to  carry  into  effect  I 
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scheme  that  had  been  devised  for  the  re  organization  of  the  Mid- 
land Railway  Company,  deposited  certain  first-mortgage  bonds 
with  the  trust  company  for  the  purpose  of  entitling  their  owner 
to  the  benefit  of  the  re-organization  scheme.  The  certificate  does 
not  even  represent  Dechert  as  the  owner  of  the  bonds,  but  simply 
says  that  he  has  deposited  them  on  behalf  of  the  trustees.  I  am 
not  familiar  with  any  rule  of  law  which  entitles  the  purchaser  of 
such  a  paper,  though  he  purchased  it  innocently  and  paid  the  full 
market  value  of  the  bonds  mentioned  in  it,  to  a  judicial  declara- 
tion that  by  its  purchase  he  acquired  a  title  to  the  bonds  superior 
to  that  of  their  real  owner. 

The  certificate  carried  notice  on  its  face  that  the  "bonds  had 
been  dishonored.  It  states  that  the  mortgage  given  to  secure 
their  payment  was  in  process  of  foreclosure,  and  that  a  scheme 
was  in  course  of  execution  to  purchase  the  road  in  the  interest  of 
the  bondholders. 

I  am  unable  to  discover  anything  in  the  evidence  which  shows 
that  Mrs.  Hitchcock  has  done,  said  or  omitted  to  do  anything 
which  can  be  made  the  basis  of  an  estoppel  against  her.  She  is 
entitled  to  a  decree  that  the  bond  and  stock  in  controversy  be 
issued  and  delivered  to  her,  and  also  that  she  recover  the  costs 
of  the  suit  against  the  defendant  Charles  Parsons. 

Mr.  D.  H.  Chamberlin,  cf  Maine,  for  appellants. 

Mr.  Qeo.  R.  Dutton,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. 

Tf  this  were  a  controversy  pertaining  exclusively  to  the  affairs 
of  the  Midland  Railway  Company,  on  the  one  side,  and  of  Mr. 
Parsons,  on  the  other,  there  would  be  no  doubt  that  upon  the 
facts,  as  they  have  been  manifested,  the  latter  would  be  entitled 
to  the  judgment  of  the  court  in  his  favor.  Nor  would  such  re 
suit  be  at  all  dependent  on  the  quotum  which  has  been  so  much 
discussed,  whether  the  certificate  of  deposit  be  of  a  negotiable 
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nature  or  not.  As  between  the  two  contestants  just  designated, 
such  circumstance  appears  to  be  utterly  unessential.  It  is  shown 
that  the  Midland  company,  by  its  agent/ the  Central  Trust  Com- 
pany, gave  a  writing  to  this  man  Dechert,  certifying  that  he  had 
deposited  the  bond  mentioned,  and  that  he  or  bis  assigns  would 
be  entitled  to  the  corresponding  bond  to  be  thereafter  issued;  ami 
that  third  parties,  Mr.  Parsons  being  one  of  them,  acting  on  th« 
ground  of  such  certificate,  in  good  faith,  paid  full  value  there- 
for. By  force  of  the  circumstances,  it  is  plain  that  the  Midland 
company  must,  in  some  form,  be  answerable  to  Mr.  Parsons,  if, 
in  any  wise,  he  should  come  to  loss  by  reason  of  the  written  state- 
ment of  the  company.  On  this  branch  of  the  case,  viewed  in 
this  restricted  light,  a  palpable  case  of  an  estoppel  in  pais  against 
the  complainant  would  be  presented.  In  the  presence  of  such  a 
posture  of  affairs,  it  is  not  worth  while  to  pause  to  inquire 
whether  the  certificate  in  question  has  transmissibility,  in  a  com- 
mercial sense,  attached  to  it,  or  whether  it  is  to  be  ranked  as  an 
ordinary  chose  in  action.  If  A  certifies  that  B  is  the  owner  of  a 
choee  in  action,  and  C  parts  with  his  money,  having  the  right  to 
rely  on  such  certificate,  and  in  point  of  fact  does  so,  as  between 
A  and  C,  the  law  conclusively  presumes  that  B  is  the  owner  of 
the  property  embraced  in  the  certificate.  To  such  a  claim  on 
the  part  of  Mr.  Parsons,  it  is  no  answer  at  all  for  the  company 
to  say  that  its  agent  was  deceived  by  Dechert  into  giving  such  a 
certificate,  for  the  conclusive  reply  to  such  a  position  is  that  the 
certificate  was  given  ;  that  its  natural  effect  was  to  mislead  inno- 
cent parties,  and  that  this  contestant  was  so  misled.  In  such  a 
situation,  if  both  of  these  parlies  are  to  be  regarded  as  free  from 
blame  and  equally  innocent,  then  the  loss,  if  any  ensues,  rnu*t  be 
borne  by  the  company,  through  whose  act  it  has  arisen.  Look- 
ing at  these  two  parties  alone,  and  applying  admitted  rules  of 
law  to  the  facts,  I  should  conclude  that  Mr.  Parson  8*8  title  to  the 
bond  in  question  was  incontestable. 

But  there  is  another  side  to  the  case. 

Mrs.  Hitchcock  was  the  owner  of  the  original  bond,  which 
was  delivered  up  and  which  is  now  represented  by  bond  No, 
588,  and  which  is  the  subject  of  dispute.     By  the  delivery  of 
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sach  original  bond  in  pursuance  of  the  scheme  of  re-organization, 
she  became  entitled  to  the  corresponding  bond  of  the  re-issue. 
The  new  company  was  never  the  owner,  even  for  an  instant,  of 
such  newly-issued  bond.  By  forcv  of  the  act  of  the  legislature 
regulating  this  subject,  the  nascent  corporation  is  required  to  issue 
its  bonds  in  conformity  with  the  plan  of  re-organization,  so  that 
by  the  act  of  issuing  them  the  original  bonds  are  transfigured 
into  their  substitutes,  and  the  sequence  of  title  remains  unbroken. 
Consequently,  by  the  surrender  of  her  bond,  Mrs.  Hitchcock  be- 
came the  owner  of  the  bond  in  controversy,  and  the  only  de- 
batable question  is,  whether  she  has  lost  her  title,  or  what  is  the 
same  thing,  her  right  to  assert  such  title,  by  her  own  conduct. 

The  ground  taken  on  this  subject  in  the  learned  and  ingenious 
argument  contained  in  the  brief  of  the  counsel  of  Mr.  Parsons, 
who  is  the  appellant  in  this  proceeding,  was  that  Mrs.  Hitchcock, 
by  the  negligence  of  her  agent  in  delivering  her  bond  to  Dechert 
instead  of  to  the  Central  Trust  Company,  thereby  made  Dechert 
her  agent  and  enabled  him  to  perpetrate  the  fraud  that  has  re- 
sulted in  this  litigation. 

This  position  is  obviously  based  on  two  assumptions:  First, 
that  Dechert,  when  he  passed  the  bonds  to  the  trust  company 
as  his  own,  and  thereby  procured  the  certificate  of  deposit  to  be 
made  to  himself,  was  the  agent  of  Mrs.  Hitchcock  ;  and,  second, 
that  the  latter  litigant  had  clothed  him  with  an  apparent  title  to 
such  bond,  and  had  by  such  conduct  laid  the  way  for  the  accom- 
plishment of  the  deceit  practiced  by  him. 

Neither  of  these  contentions  can,  in  my  opinion,  be  sustained. 
My  conclusion  from  the  evidence  is,  that  the  bond  in  question 
was  delivered,  according  to  necessary  legal  intendment,  to  Dechert 
as  the  authorized  officer  of  the  committee  or  board  of  trustees, 
and  not  to  him  to  act  in  the  capacity  of  the  private  agent  of  Mrs. 
Hitchcock.  On  this  head  the  proofs  disclose  this  state  of  facte : 
The  committee  just  mentioned  was  the  permanent  board  of 
trustees  for  the  projectors  of  the  new  company ;  it  had  a  presi- 
dent, secretary  and  place  of  business  in  the  city  of  New  York, 
of  which  condition  of  things  it  gave  notice  to  the  public;  the 
husband  of  Mrs.  Hitchcock,  in  her  behalf,  took  her  bond  to  the 
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Central  Trust  Company,  in  accordance  with  the  promulgated 
scheme  of  re-organization,  and  was  informed  by  the  officere  of 
that  institution  that  they  could  not  accept  it  because  two  coupons 
were  missing,  but  sent  Mr.  Hitchcock  to  the  chairman  and  sec- 
retary of  the  committee;  in  accordance  with  that  instruction! 
the  bond  was  taken  to  the  president  of  the  committee,  who 
directed  that  it  should  be  taken  to  the  secretary,  Mr.  Dechert, 
with  the  statement  that  the  bond  was  all  right,  and  that  if  the 
secretary  would  not  accept  it  to  bring  it  back  to  him  and  he 
would  accept  it  himself.  Under  these  circumstances,  the  instru- 
ment was  received  by  the  secretary,  who  gave  in  return,  in  hii 
official  capacity,  the  receipt  of  the  committee.  These  facts  I 
conceive  to  be  incontestably  proved,  for  the  mere  failure  of  re- 
membrance on  the  part  of  the  president  of  the  committee  cannot 
impair  the  direct  and  affirmative  testimony  of  Mr.  Hitchcock, 
supported,  as  such  testimony  is,  by  the  receipt  given  by  the  sec- 
retary at  the  time  of  the  transaction. 

It  further  appears  by  the  testimony  of  one  of  the  officers  of 
the  Central  Trust  Company  that  when  irregularities  in  the  bonds 
which  were  offered  to  them  in  this  business,  such  as  a  bond  with 
missing  coupons,  occurred,  it  was  the  practice  to  refer  such  cases 
to  the  general  committee,  and  it  was  not  shown  that  the  right  of 
the  committee  to  act  in  such  matters  was  at  any  time  drawn  in 
question. 

In  view  of  such  a  condition  of  matters,  it  appears  to  me  that 
this  committee  or  board  of  trustees  was  held  out  to  the  public  as 
the  general  agent  of  the  projectors  of  the  new  company  in  the 
lifair  of  its  re-organization.  It  is  not  to  be  denied  that  at  the 
time  this  business  was  transacting,  the  board  and  its  officere 
thought  themselves  possesssed  of  such  power — that  is,  of  a  power 
to  deviate  from  the  form  of  the  scheme  of  organization  in  order 
to  carry  into  effect  its  substantial  intents.  I  think  it  quite  un- 
reasonable to  assume  that  this  board  was  not  held  out  as  being 
clothed  with  authority  to  intervene  in  such  a  matter  as  was  pre- 
sented in  the  instance  of  this  bond  being  destitute  of  some  of  its 
coupons.  That  the  officers  of  the  trust  company  so  understood 
the  |K)sition  of  the  committee- is  certain.     The  president  and  sec- 
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retary  of  the  committee  had  the  same  view,  and  Mr.  Hitchcock, 
from  the  attitude  of  the  committee  before  the  public,  had  the 
right  to  come  to  the  same  conclusion.  From  this  conclusion,  it 
would  result  that  the  bond  in  question  was,  in  point  of  fact,  sur- 
rendered duly  to  the  projectors  of  the  new  company,  and  that  by 
force  of  such  surrender  Mrs.  Hitchcock  became  irrevocably  enti- 
tled to  the  new  bond  that  was  to  be  substituted  in  the  stead  of 
the  instrument  thus  given  up.  Such  substituted  bond  was  not 
the  property  of  the  projectors  or  of  the  new  company,  and  con- 
sequently the  title  to  it  could  not  be  impaired  or  affected  by  any 
certificate  which  such  projectors  or  such  company  might  execute. 
From  this  view,  the  result  is  that  when  Dechert  palmed  off  that 
bond  as  his  own  upon  the  trust  company  and  obtained  the  cer- 
tificate in  question,  Mrs.  Hitchcock  was  in  no  wise  responsible 
for  such  misconduct,  as  in  that  business  he  was  not  acting  in  her 
behalf. 

Nor,  as  I  have  said,  is  the  second  postulate  of  the  argument 
in  behalf  of  the  appellant  sustained  by  the  proofs.  That  postu- 
late is  that  Mrs.  Hitchcock,  by  passing  the  original  bond  to 
Dechert  as  her  agent,  put  it  in  his  power  to  commit  the  deception 
by  means  of  which  he  obtained  the  illusory  certificate  from  the 
trust  company.  It  is  urged  that  the  .original  bond,  being  nego- 
tiable by  delivery  at  the  time  it  was  left  with  Dechert,  imported 
a  title  to  it  in  the  holder,  and  that  the  Central  Trust  Company 
had  the  right  to  take  it  without  inquiry,  and  that  the  owner  of 
the  instrument  must  bear  the  loss  resulting  from  her  misplaced 
confidence.  In  support  of  this  posit i  n  a  number  of  authorities 
are  referred  to,  which  are  to  the  effect  that  when  an  agent  is  in- 
vested by  the  owner  of  property  with  the  indicia  of  title  to  it, 
and  a  third  person  is  misled  by  such  indications,  and,  in  good 
faith,  becomes  the  purchaser  of  such  property,  the  law  will  vali- 
date the  transfer  made  by  force  of  such  ostensible  ownership. 
The  legal  doctrine  thus  appealed  to  is  not  to  be  called  in  question, 
but  it  is  not  applicable  to  the  present  juncture,  as  the  facts  which 
must  form  its  basis  are  not  present.  It  is  not  true  that  when 
Mrs.  Hitchcock  entrusted  this  instrument  to  Dechert,  and  when 
he  passed  it  to  the  trust  company,  it  was  negotiable,  for,  beyond 
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all  question,  as  I  think,  it  must  be  taken,  with  respect  to  the 
|>erson3  thus  dealing  with  it,  to  have  been  then  past  due  and  dis- 
honored. By  this  is  meant  not  only  that  the  coupons  were  un- 
paid, but  that  the  principal  moneys  secured  by  the  obligation 
were  likewise  unpaid.  It  is  true  that  the  bond  in  question  did 
not  contain  a  provision  that  in  case  of  default  in  the  punctual 
payment  of  interest,  the  principal  should  become  due  and  paya- 
ble, a  condition  to  that  effect  being  embraced  in  the  mortgage 
given  to  the  trustees  securing  this  class  of  bonds;  and  it  there- 
fore may  well  be  that  a  person  who  had  taken  one  of  such  in- 
struments in  reliance  on  its  own  constitution,  and  in  ignorance 
of  the  constitution  of  the  mortgage,  would  not  have  been  affected 
by  the  fact  that  by  force  of  such  condition  in  the  latter  instru- 
ment the  principal  of  such  bond  had  become  due  and  was  in 
arrear.  But  the  parties  to  the  transaction  under  consideration 
cannot  occupy  such  a  position,  for  they  were  all  fully  apprised 
of  lite  circumstance  that  the  mortgage  alluded  to  was  being  fore- 
closed, and  that  the  decree  in  that  proceeding  would  embrace 
the  money  evidenced  by  this  bond.  The  projectors  of  the  new 
company,  who  were  the  parties  receiving,  through  their  agent, 
this  bond  from  the  hands  of  Deohert,  had  associated  themselves 
in  the  plan  of  purchasing  at  the  sale,  by  virtue  of  the  decree 
just  mentioned,  the  whole  of  the  property  and  corporate  rights 
of  the  primary  company,  and,  standing  in  that  attitude,  it  is  out 
of  the  question  to  permit  them  to  aver  that  they  had  the  right  to 
treat  this  instrument  as  uudishonored  and  as  still  possessed  of  its 
original  negotiability.  The  consequence  is,  that  when  the  trust 
company,  under  their  agency  for  that  purpose,  took  this  bond 
from  Dechert,  it  dealt  with  uncommercial  paj>er,  and  when  it 
gave  him  the  certificate  of  deposit  it  assumed  the  risk  of  his 
ownership.  Mrs.  Hitchcock  has  done  nothing  to  forfeit  or  im- 
pair her  rights.  Assuming  Dechert  to  ha  e  been  her  agent  in 
die  conveyance  of  the  bond  to  the  trust  company,  she  had  not, 
in  that  transaction,  invested  him  with  the  indicia  of  ownership, 
for  she  had  merely  put  in  his  possession,  for  the  purpose  of  trans- 
mission, a  non- negotiable  instrument.  Mere  delivery  of  a  chose 
in  action  of  this  kind,  or  of  personal  property,  for  the  purpose 
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of  carriage,  does  not  clothe  such  bailee  with  an  apparent  title, 
which,  if  passed  away,  will  defeat  the  right  of  the  true  owner. 
"Simply  entrusting  the  possession  of  a  chattel  to  another  as 
depositary,  pledgee  or  other  bailee,  or  even  under  a  conditional 
executory  contract  of  sale,"  says  the  court  of  errors  of  New  York, 
"  is  clearly  insufficient  to  preclude  the  real  owner  from  reclaim- 
ing his  property,  in  case  of  an  unauthorized  disposition  of  it  by 
the  person  so  entrusted.  Ballard  v.  Burgett,  40  N.  Y.  814. 
"  The  mere  possession  of  chattels,  by  whatever  means  acquired, 
if  there  be  no  other  evidence  of  property  or  authority  to  sell  from 
the  true  owner,  will  not  enable  the  possessor  to  give  a  good  title.99 
McNeil  v.  Tenth  National  Bank,  46  N  Y.  8£6. 

The  result  is  that  even  on  the  assumption  that  Dechert  is  to 
be  deemed  to  have  been  the  agent  of  Mrs.  Hitchcock  in  this 
business,  nevertheless,  as  she  did  not  impart  to  him,  in  any  legal 
sense,  the  appearance  of  being  the  owner  of  this  instrument,  she 
has  done  no  act  that  can  estop  her  from  setting  up  her  claim  to 
the  bond  in  dispute. 

The  decree  should  be  affirmed. 

Depue,  J. 

I  am  not  prepared  to  assent  to  the  view  that  Mrs.  Hitchcock's 
bond  ceased  to  be  negotiable  by  reason  of  the  proceedings  which 
were  taken  for  a  re-organization  of  the  company. 

I  think  Dechert  was  the  agent  of  the  committee,  and  not  of 
Mrs.  Hitchcock,  when  he  received  the  bond,  and  that  the  cer- 
tificate issued  by  the  trust  company  to  Dechert  was  not  a  nego- 
tiable instrument.  Knapp  v.  Mayor  of  Hoboken,  9  Vr.  871; 
10  Id.  89 4~  Neither  the  committee  nor  the  trust  company  had 
power  to  make  paper  of  this  character  negotiable.  The  only 
authority  either  had  was  to  give  receipts  for  bonds  presented 
under  the  plan  of  re-organization.  I  think  also  that  Mrs.  Hitch- 
cock is  not  estopped  from  denying  the  right  of  the  holder  of  the 
certificate  to  have  the  new  bouds  and  stock  issued  to  him. 

On  these  grounds  I  vote  to  affirm.  In  this  opinion  Justices 
Van  Syckel,  Dixon  and  Magie  concur. 

Decree  unanimously  affirmed* 
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BalUntine  «.  Harrison. 
Petsb  Ballantinb  et  al.,  appellant*, 

9. 

The  Town  of  Harrison,  respondeat. 

1.  A  bill  showing  that  the  public:  authorities  are  about  to  extend  a  public 
street  onder  a  claim  of  title,  over  a  wharf  erected  on  lands  in  the  possession  of 
the  complainant  and  which  he  claims,  does  not  lay  any  ground  for  an  injune* 


2.  Where  an  injunction  is  asked  on  the  ground  of  a  legal  right,  a 
pressing  necessity  for  the  interference  of  equity  must  be  shown. 


Messrs.  A.  Q.  Keasbey  is  Sons,  for  appellants. 

Mr.  M.  T.  Barrett  and  Mr.  J.  Frank  Fort,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. 

The  appellants  claim  to  be  the  owners  of  a  tract  of  land 
including  about  four  hundred  and  twenty  feet  of  the  east  bank 
of  the  Passaic  river,  opposite  the  city  of  Newark.  In  the  year 
1869,  they  applied  to  the  chosen  freeholders  for  a  license  to 
build  a  dock  in  front  of  such  lands,  and  having  obtained  the 
requisite  authority  they  erected  that  structure,  and  by  force 
of  the  bill  which  they  exhibited  in  this  case,  they  sought  to 
prevent  the  respondent,  the  Town  of  Harrison,  from  extend- 
ing a  street  over  this  dock  down  to  the  high-water  line.  It  a|>- 
pears  that  such  contemplated  street  would  embrace  only  a  part 
of  the  dock  constructed  by  the  appellants,  and  the  bill  further 
states  that  the  city  authorities  purpose  to  use  the  part  so  taken  as 
a  public  wharf.  The  answer  of  the  respondent  controverts  the 
title  of  the  appellants,  and  sets  up,  in  addition,  a  paramount  right 
to  lay  the  street  as  contemplated,  arising  from  a  dedication  by  a 
former  owner  of  the  land.     The  bill  is  a  pure  injunction  bilk 
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and  the  case  was  heard  before  Vice-Chaneellor  Van  Fleet,  on  final 
hearing  upon  the  pleadings  and  proofs. 

This  bill  seems  to  me  to  lack  all  semblance  of  equitable  sub- 
stance. 

On  the  admission  that  the  appellants  are  the  owners  of  the 
premises,  as  they  assert,  and  that  the  respondent  intends  to  do 
everything  that  is  laid  to  its  charge,  an  injunction  is  not,  upon 
familiar  principle,  the  remedy  apt  to  the  occasion.  The  grava- 
men of  the  complaint  is  made  up  out  of  an  ordinary  trespass. 
The  question  whether  the  respondent  has  the  right  to  run  the 
street  in  dispute  to  the  water  line,  is  one  purely  of  law,  and  is 
entirely  unconnected  with  any  matter  of  equitable  cognizance,  so 
that  the  only  possible  ground  on  which  an  injunction  could  be 
demanded,  would  be  that  the  act  threatened  to  be  done  would 
result  in  injurious  consequences  that  could  not  be  reasonably 
recompensed  in  damages.  When  an  injunction  is  asked  for  as 
auxiliary  to  the  maintenance  of  a  legal,  in  contradistinction  to  an 
equitable  right,  the  rule  is  entirely  settled  that  such  preventive 
process  will  never  be  issued  except  to  preclude  irreparable 
damages.  Legal  rights  are  to  be  asserted  and  decided  in  the 
legal  forum,  and  until  so  established,  a  court  of  equity  will  not 
interfere  except  in  case  of  absolute  necessity.  And  even  when 
such  intervention  occurs,  equity  will  not  take  to  itself  jurisdiction 
over  the  legalities  of  the  controversy,  but  will  content  itself 
with  conserving  the  subject  of  dispute,  pending  the  litigation  at 
law,  and  will  sometimes  (and  it  appears  to  me  that  such  is  the 
proper  course)  grant  its  aid  on  the  condition  that  the  matter 
in  controversy  be  put  promptly  for  investigation  before  a  legal 
tribunal.  This  was  the  measure  taken  by  Lord  Cot  ten  ham  in  the 
case  of  Hilton  v.  Earl  of  Granville,  1  Or.  &  Ph.  28^  in  which 
the  question  involved  was,  whether  the  defendant  had  the  right 
to  so  work  his  mine  as  to  jeopard  the  house  of  the  complainant; 
the  course  adopted  being  a  refusal  of  a  preliminary  injunction, 
but  a  retention  of  the  bill  accompanied  with  a  requisition  that 
the  parties  should  put  the  matter,  at  the  earliest  possible  time, 
before  a  court  of  law. 

It  will  be  observed  that  unless  the  imminence  of  irreparabh 
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damage  be  the  test  of  the  right  of  equitable  cognizance  over  < 
which  involve  simply  legal  rights,  the  result  must  be  that  such 
cognisance  exists  in  every  case  of  a  continual  invasion  of  the 
land  of  another.  If  a  tortious  taking  and  holding  of  real  prop- 
erty lay  the  ground  for  such  jurisdiction,  then  necessarily  the 
equitable  and  the  legal  power  to  take  such  matters  in  charge  is 
concurrent.  Such  a  doctrine  is  unknown  to  the  law;  and  the 
opposite  doctrine  is  that  which  has  always,  in  theory,  at  all 
events,  been  maintained  in  this  state.  No  case  can  be  found  in 
the  volumes  of  our  reports  that  purports  to  hold  that  the  mere 
taking  possession  of  lands  and  holding  them  tri  d  armis,  will 
form  a  basis  for  the  arrest  of  the  doing  of  such  wrong  by  the 
arm  of  equity.  All  the  authorities  cited  in  the  brief  of  counsel 
from  our  own  reports,  with  the  exception  of  such  as  involve  the 
act  of  railroad  and  similar  corporations  entering  without  right  on 
lands  owned  by  other  persons,  and  which  class  rest  upon  a  well- 
known*  principle  peculiar  to  themselves,  repudiate  such  a  right 
of  equitable  jurisdiction.  In  both  the  cases  cited  of  Sovtkmayd 
v.  McLaughlin,  9  C.  E.  Or.  181,  and  Johnston  v.  Hyde,  10  GK 
Or.  454)  the  court  expressly  declares  that  its  action  is  based  on 
the  ground  of  threatened  irreparable  injury.  As  the  ratio  deci- 
dendi is  the  only  matter  of  importance  in  estimating  a  precedent, 
it  is  of  no  consequence  whether  the  rule  in  question  was  properly 
applicable  to  the  facts  presented  in  the  cases  referred  to.  Noi 
does  the  decision  in  Kerlin  v.  West,  S  Or.  Ch.  449,  rest  on  a 
different  ground.  Gentlemen  of  the  profession  whose  experience 
has  a  sufficient  reach  into  the  past,  will  remember  what  a  strug- 
gle it  was  for  the  bar  and  the  courts  to  find  any  standing  ground 
on  which  to  sustain  an  equitable  power  to  prevent  the  waste  and 
spoliation  of  large  tracts  of  pine  lands  by  pretended  claimants. 
The  result  was  that  equity  did  assume  the  authority,  as  appears 
from  the  case  just  quoted,  and  such  assumption  was  justified  for 
the  reason  that  the  timber  standing  on  such  land  constituted 
almost  its  entire  value,  and  consequently  its  destruction  filled  op 
the  measure  of  irreparable  damage. 

With  respect  to  the  citations  from  the  New  York  and  English 
reports,  I  have  read  them  with  care,  and  do  not  find  that  any 
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one  of  them  contains  any  doctrine  Attaint  to  the  fiew  alreadj 
declared.  The  authority  that  seems  to  me  to  come  the  nearest 
to  being  an  exceptive  case  is  that  of  Ooodson  v.  Richardson,  L. 
22.  (9  Ch.  App.)  £81,  in  which  a  mandatory  injunction  was 
granted,  directing  the  defendant  to  remove  water  pipes  which  he 
had  laid  under  the  surface  of  the  soil  of  the  complainant's  land. 
But  the  circumstances  were  peculiar  in  this  feature,  that  the 
pipes  in  question  were  laid  in  the  bed  of  a  public  road,  so  that,  as 
the  court  said,  it  was  doubtful  whether  the  complainant  could 
remove  them  without  subjecting  himself  to  a  liability  to  indict- 
ment. Unless  this  particularity  will  constitute  a  proper  discrim- 
ination! the  decision  cannot  be  brought  into  harmony  with  the 
current  of  authorities. 

In  the  case  before  the  court,  as  I  have  said,  there  is  nothing 
shown  to  vary  it  from  an  ordinary  tortious  taking  of  lands.  It 
is  not  pretended  that  the  city  authorities  have  any  intention  to 
destroy  the  wharf  put  upon  the  premises  by  the  complainants; 
on  the  contrary,  it  is  averred  that  they  intend  to  use  it  as  a 
wharf  for  the  public ;  nor  are  any  facts  stated  evincing  that  any 
business  of  the  complainants,  connected  with,  or  dependent  on 
this  wharf,  will  be  interfered  with  by  the  extension  of  this  street 
in  the  manner  proposed.  Such  a  case  is,  in  my  opinion,  in  no 
sense  an  equitable  one,  and  on  this  account  I  shall  vote  to  affirm 
the  decree  appealed  from. 

Decree  unanimously  CLffirmsA 
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Bobkbt  O.  Crane  and  John  M.  Crane,  appelUnta, 


Enoch  A.  Ely,  respondent 

1.  Where  an  account  is  so  complicated  that  it  cannot  be  tried  in  a  court  of 
law,  with  any  certainty  that  an  accurate  result  will  be  reached,  a  court  of 
equity  may  restrain  the  action  at  law  and  assume  jurisdiction. 

2.  The  practice  act,  under  which  references  are  made  in  matters  of  account, 
has  not  changed  the  practice  of  courts  of  equity  to  restrain  such  actions. 

3.  Those  courts  will  not  interfere  where  there  is  concurrent  jariedlctioi 
in  courts  of  law,  and  where  the  latter  have  first  taken  cognisance,  unless  1 
plain  case  be  made  in  the  bill  of  complaint. 

4.  Where  the  answer  discloses  the  equities,  the  complainant  will  not  be 
allowed  to  abandon  the  case  made  in  his  bill,  and  ask  a  new  remedy  at  ike 
hearing,  or  claim  it  on  motion  to  dissolve  an  injunction  to  restrain  an  action  at 
law,  upon  a  record  framed  with  a  different  aspect 


An  action  of  assumpsit  was  commenced  in  the  supreme  court 
by  the  appellants,  Robert  C.  Crane  and  John  M.  Crane,  against 
the  respondent,  Enoch  A.  Ely,  to  recover  the  sum  of  $4,077.21, 
balance  of  an  account  stated  in  the  bill  of  particulars  annexed  to 
the  declaration.  The  items  of  this  account  on  the  plaintiff's  side 
were  three  promissory  notes,  a  check,  cash  loaned  and  goods  sold 
and  delivered.  Credits  are  allowed  to  the  defendant,  Ely,  for 
lotes,  checks,  goods  and  sundries.  The  difference  between  the 
debits  aud  credits,  with  interest  thereon,  make  the  amount  de- 
manded by  the  plaintiff  in  his  action.  To  this  declaration  the 
defendant,  Ely,  pleaded  the  general  issue.  He  then  filed  a  bill 
in  the  court  of  chancery,  praying  for  an  answer  without  oath,  a 
discovery  and  an  account,  and  that  in  taking  such  account 
the  said  Robert  C  Crane  and  John  M.  Crane  may  be  charged 
with  the  consideration  money  of  two  certain  bonds  and  mort- 
gages set  out  in  the  bill,  and  therein  stated  to  have  been  pur- 
chased by  them,  for  the  sum  of  $4,200,  from  the  complainant, 
and  with  other  items  of  charge,  principally  cash,  paid  by  checks, 
and  small  sums  for  goods  &c.     All  of  these  items  of  credit  art 
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charged  to  have  been  omitted  by  the  defendants  from  the  par- 
ticulars of  their  demand  in  the  action  of  law,  and  for  them  he 
claims  he  is  entitled  to  have  credits  over  and  above  the  balance 
demanded  by  the  defendants  in  their  action  at  law.  He  also 
claims  $600  for  bis  portion  of  the  purchase- money,  over  a  mort- 
gage encumbrance,  for  a  farm  sold  and  conveyed  by  him  and 
one  Charles  R.  Burk  to  the  defendants.  He  charges  in  his  bill 
of  complaint,  as  the  ground  for  equitable  relief,  that  the  said  ac- 
counts being  very  complicated  they  cannot  properly  be  taken 
and  stated  except  in  a  court  of  equity. 

On  filing  this  bill,  an  order  for  an  injunction  according  to  the 
prayer  thereof  was  made,  and  the  injunction  issued,  staying  the 
action  in  the  law  court.  An  answer  was  filed  by  the  defendant* 
in  the  chancery  suit,  Robert  C.  Crane  and  John  M.  Crane,  de- 
nying any  indebtedness  to  the  complainant,  Ely,  and  stating  that 
the  cash  items  set  out  in  the  bill,  alleged  to  have  been  omitted 
from  their  bill  of  particulars  as  credits  due  the  complainant,  were 
payments  made  by  him  on  promissory  notes  made  and  discounted 
by  them  for  his  accommodation,  and  for  other  loans  made  by 
them  for  his  benefit,  with  which  they  are  not  chargeable. 

As  to  the  two  mortgages  which  the  complainant  alleges  were 
purchased  from  him,  made  by  Thomas  Lowrey,  the  defendants 
say  they  were  induced  to  purchase  them  by  the  complainant  as 
first-class  securities  and  first  encumbrances;  that  he  was  their 
uncle,  and  they  put  implicit  confidence  in  his  statements,  never 
saw  the  assignment  of  the  mortgages,  or  had  them  in  their  pos- 
session; that  the  mortgaged  premises  were  sold  under  foreclosure 
of  a  prior  mortgage;  that  the  defendant  John  M.  Crane  attended 
the  sale,  and  bought  the  lands  covered  by  the  mortgages  at  the 
special  request  ef  the  complainant,  but  never  saw  or  received  the 
deed,  nor  paid  anything,  but  the  complainant,  after  sale,  took 
possession  and  has  treated  the  property  as  his  own,  and  that  they 
are  ready  to  convey  it  to  him  whenever  he  shall  pay  them  the 
amount  he  owes  them.  As  to  the  alleged  purchase  made  by  them 
of  a  farm  from  the  complainant  and  Charles  R.  Burk,  they  say 
that  they  had  no  desire  to  purchase  the  tract  of  land,  but  per* 
mitted  themselves  to  be  persuaded  into  assisting  the  complainant 
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in  purchasing  said  Bark's  interest  in  it  by  pretending  to  pur- 
chase the  whole  interest  of  Burk  and  the  complainant,  who  were 
cotenants  or  joint  owners  of  the  land  ;  that  the  complainant  hat 
possession  of  the  deed  and  premises,  and  has  paid  the  purchase- 
money.  They  hold  the  title  for  him,  and  are  ready  and  willing 
to  convey  the  same  to  him  upon  being  paid  what  he  owed  them, 
and  being  indemnified  against  all  loss  in  the  affair. 

This  answer  being  made  under  oath,  the  defendants  moved  to 
dissolve  the  injunction,  which  was  denied,  with  costs.  From 
this  order  refusing  to  dissolve  the  injunction  this  appeal  was 
taken. 

On  appeal  from  a  decree  advised  by  Vice-Chancellor  Van 
Fleet,  whose  opinion  is  reported  in  Ely  v.  Crane,  10  Stew.  Eq. 
167. 

Mr.  Henry  C.  Pitney,  for  appellants. 

I.  Does  the  bill  show  such  a  case  as  will  justify  a  court  of 
equity  in  withdrawing  the  litigation  from  a  court  of  law  where 
it  was  commenced  ? 

a.  The  bill  does  not  make  a  case  for  exclusive  equitable  juris- 
diction under  the  head  of  "account."  Kerr  on  Inj.  tit.  "Ao- 
count"  57-64;  1  Pom.  Eq.  Jur.  §§  178,  176,  178;  Dinwiddu 
v.  BaUey,  6  Ves.  136;  Townrow  v.  Benson,  3  Mad.  203;  Fowle 
v.  Lawrason,  5  Pet  502  ;  Badger  v.  McNamara,  128  Mom.  117; 
Phillips  v.  Phillip*,  9  Hare  473 ;  Southampton  v.  Southampton, 
L.  R.  (11  Eq.)  254,  ®63>  Makepeace  v.  Rogers.  11  Jur.  (N.  S.) 
215, 814;  Hunter  v.  Belcher,  10  Jur.  (N.  S.)  663,  2  De  O.  J.  A 
8.  194. 

b.  Chancery  will  not  witiidraw  a  case  of  this  sort  from  the  law 
court  after  the  lattei  has  once  acquired  jurisdiction,  even  though 
it  would  have  entertained  jurisdiction  in  the  first  instance. 

That  in  the  rule  in  this  state  as  well  as  in  England.  1  Pom. 
Eq.  Jur.  §  179  ;  S.  E.  R.  Co.  v.  Brogden,  3  Moon.  &0.8;  Raw- 
son  v.  Samuel,  C.  &  P.  161 ;  Scott  v.  Liverpool,  6  Jur.  (N.  S) 
105;  Barry  v.  Stevens,  9  Jur.  (N.  S.)  143,  81  Beav.  268;  Nor- 
tis  v.  Day,  4  Y.  &  C.  475;  Sweeney  v.  Williams,  9  Stew.  Eq. 
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697,  629,  and  eases  died;  Batter  v.  Williamson,  1  Or.  Ch.  480, 
Van  Mater  v.  Siokler,  1  Stock.  488  ;  Clarke  v.  Johnston,  2  Stock. 
287;  Mc Andrew  v.  Walsh,  4  Stew.  Eq.  SSI;  Jewell  y.  Bow- 
man, 2  Stew.  Eq.  176;  Crane  v.  Bunnel,  10  Paige  SSS ;  Ins. 
Co.  v.  Bailey,  IS  Wall.  616. 

e.  The  bill  cannot  be  sustained  as  one  for  discovery,  for  it 
waives  an  answer  under  oath.  Badger  v.  McNamara,  128  Mass. 
117. 

And  if  it  be  good  as  a  bill  for  discovery,  having  been  answered 
in  fall  and  discovery  obtained,  it  will  not,  in  this  case,  be  re 
tained  for  final  relief.  1  Pom.  Eq.  Jur.  §§  228-980;  Moxon  v. 
Bright,  L.  R.  (4  Ch.  App.)  292;  Story's  Eq.  Prac.  §  811  et  seq.; 
9  Dan.  Ch  Pr.  (fth  Am.  ed.)  §§  1556, 1568;  Jems  College*? 
Bloom,  S  Atk.  262,  Ambler  64;  R  R.  Co.  v.  Hoppock,  1  Stew 
Eq.  261;  Little  v.  Cooper,  2  Stock.  278. 

d.  It  is  to  be  remarked  that  while  the  bill  claims  that  upon  a 
full  settlement  the  Cranes  would  be  found  largely  indebted  to 
Ery,  yet  it  does  not  deny  the  genuineness  of  the  promissory  notes 
Bued  upon,  and  does  not  allege  that  they  were  accommodation  or 
lent  notes.  In  fact,  it  does  not  deny  a  single  item  charged  in 
the  bill  of  particulars.  Now,  the  failure  to  impugn  his  liability 
to  pay  the  three  notes  dated  December,  1881,  March,  1881,  and 
April,  1882,  respectively — the  latter  for  $1500 — is  conclusive 
against  Ely's  claim  of  a  balance  in  his  favor,  since  those  notes 
are  subsequent  in  date  to  all  of  the  items  of  set-off  claimed  by 
him  in  his  bill. 

e.  The  affidavit  to  the  bill  is  insufficient  to  obtain  an  injunc- 
tion. Youngblood  v.  Schomp,  2  MoCart.  lfi.  And  this  defect 
is  not  waived  by  answering.  Perkins  v.  Collins,  2  Or.  Ch.  482, 
488;  Holdredge  v.  Qwynne,  8  C  E.  Or.  26,  S2.  See,  on  the 
general  subject  of  granting  injunctions  in  cases  like  this,  Hewitt 
v.  Kuhl,  10  C.  E.  Or.  24. 

II.  The  allegations  of  the  answer  do  not  add  to  the  equity  of 
the  bill  or  furnish  the  least  ground  for  equitable  interference,  t 
Janes  on  Mort.  §§  1060,  1070,  1095,  1216-1240;  Jones  on 
Pledges  689,  691. 

The  learned  vice-chancellor  seems  to  have  gone  on  the  idea 
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that  since  a  judgment  and  execution  at  law  would  give  the 
Cranes  an  opportunity  to  do  something  inequitable,  therefore 
equity  should  interfere  in  anticipation  of  that  "opportunity" 
being  abused,  and  prevent  its  coming  into  existence.  But  the 
case  discloses  no  reason  to  fear  or  believe  that  it  will  be  abused 
by  the  Cranes.  On  the  contrary,  the  Cranes  declare  themselves 
ready  and  willing  to  convey.  I  submit  that  equity  will  not  act 
on  any  such  baseless  apprehension.  Rogers  v.  Danforth,  1  Stock 
289;  Butler  v.  Rogers,  1  Stock.  487  ;  Kean  v.  Colt,  1  Hal.  Ch. 
865;  Smithurst  v.  Edmunds,  1  McGarL  408;  1  High  on  Inj.  f 
22. 

•III.  But  further,  the  rule  that  the  complainant  must  stand  on 
the  allegations  of  his  bill,  applies.  Parsons  v.  HesUm,  8  Stock 
155;  Lindsay  v.  Lynch,  2  Sch.  &  Lef.  1;  Wright  v.  Wilkin,  4 
De  O.  &  J.  14D ;  Rawlings  v.  Lambert,  1  Johns.  &  H.  458; 
Cresy  v.  Beavan,  18  Sim.  99,  858 ;  Thomas  v.  Hobler,  8  Jwr. 
(N.  S.)  125;  Mkou  v.  Ashurst,  55  Ala.  607 ;  Rodgers  v.  led- 
gers, 1  Paige  1$5  ;  Lloyd  v.  Brewster,  4  Paige  587 ;  WtUanmrn 
v.  Dobbie,  12  Blotch.  298;  Shields  v.  Barrow,  17  How.  ISO; 
Polhemus  v.  Empson,  2  Stew.  Eq.  583,  8  Stew.  Eq.  405. 

Mr.  S.  M.  Dickinson,  for  respondent. 

I.  As  to  complainant's  case  as  made  by  the  bill. 

It  was  insisted  on  the  hearing  of  the  motion  to  dissolve  thai 
the  bill  was  not  properly  verified.  The  facts  alleged  in  the  bill 
are  all  within  the  knowledge  of  the  complainant  and  stated  so  to 
be,  and  he  has  verified  them  in  the  most  positive  manner.  Thf 
verification  is  sufficient.  Youvgblood  v.  Schomp,2  McOarL  tfi 
Eden  on  Inj.  (2d  Am  ed.)  880;  Story's  Eq.  PL  §  809. 

Further,  it  was  insisted  that  there  is  no  equity  in  the  bill 
This  is  a  case  in  which  chancery  will  assume  jurisdiction.  Then 
are  mutual  accounts.  Padwik  v.  Hurst,  18  Beav.  578;  Flick* 
v.  Taylor,  8  Drew.  188;  Furman  v.  Clark,  8  Stock.  185. 

The  complainant  was  entitled  to  an  injunction  and  discovery 
of  the  matters  stated  in  the  bill  in  aid  of  his  defence  at  law. 
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v.  Pritchard,  16  Beav.  473;  Henwood  v.  Jarvis,  12  C. 
°47. 

t  objection  might  have  been  made  to  the  frame  of  the 

,y,  none  can  be  made  since  the  defendants  have  not 

jut  gone  to  issue  upon  the  facts.     It  is  too  late  to 

io  the  jurisdiction  of  the  court  after  the  defendants  have 

^swercd  and  put  themselves  on  the  merits  instead  of  demurring 

to  so  much  of  the  bill  as  seeks  relief.     Livingston  v.  Livingston, 

«  Johns.  Ch.  290,  292;  2  Cai.  Cis.  in  Error  lfiy  41. 

II.  As  to  defendants'  case  as  made  by  their  answer. 

The  affidavit  of  Duryea  annexed  to  the  answer  cannot  be  read 
in  support  of  the  motion  to  dissolve.  Afulock  v.  Mulockf  11  O. 
E.  Or.  £63;  Pope  v.  Bell,  8  Stew.  Eq.  3;  Roberts  v.  Anderson, 
2  Johns.  Ch.  202. 

The  material  matters  in  the  answer  which  do  not  admit  the 
allegations  of  the  bill,  are  stated  on  information  and  belief,  or 
upon  hearsay,  and  are  not  within  the  personal  knowledge  of  the 
defendants.  Holdrege  v.  Gwynne}  3  C.  E.  Ch.  26;  Higbee  v. 
Railroad  Co.,  4.  C  E.  Gr.  276;  Horner  v.  Jobs,  2  Beas.  19; 
Poor  v.  Carleton,  3  Sumn.  70,  75  ;  Ward  v.  Van  Boklcelen,  1 
Paige  110;  Wakeman  v.  Gillespy,  5  Paige  112;  Apthorpe  v. 
Qmstock,  Hopk.  llfi ;  Bailey  v.  Stiles,  2  Gr.  Ch.  246. 

If  the  court  can  see  in  the  fads  disclosed  in  the  answer  good 
reasons  for  retaining  the  injunction,  it  will  be  retained,  notwith- 
standing a  full  denial  of  the  equity  of  the  bill.  Bank  of  Monroe 
v.  Schermerhorn,  Clarke  303. 

Upon  a  motion  to  dissolve  an  injunction,  the  court  confines 
itself  exclusively  to  the  consideration  of  the  combination  of  the 
facts  set  forth  in  the  bill  out  of  which  the  equity  of  the  injunc- 
tion arises,  and  to  the  answer  of  the.  defendants  to  those  fads. 
Canal  Co.  v.  Railroad  Co.,  4  Gill  &  Johns.  7,  67,  60;  Oit  v. 
LUtiefidd,  Woodb.  &  M.  13;  Christie  v.  Qriffing,  9  C.  E.  Gr.  76. 

And  the  denials  and  allegations  contained  iu  the  answer  mast 
be  so  authenticated  by  a  positive  oath  as  to  make  them,  in  sub- 
stance and  effect,  part  of  the  affidavit  which  authenticates  them. 
Fowler  v.  Burns,  7  Bosw.  637. 

The  quebtiou  at  this  stage  of  the  inquiry  is  not  whether  these 
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claims  may  or  may  not  prove,  upon  a  final  investigation,  to  be 
well  founded,  but  whether  the  answer  is  of  such  a  character  as 
to  justify  a  dissolution  of  the  injunction.  Brown  v.  Fuller,  t 
Beat.  871,  873;  Bobbins  v.  McKnight,  1  Hal  Ch.  6+8. 

Neither  were  the  defendants  entitled  to  security  from  the  com- 
plainant, [but  there  is  no  appeal  as  to  this  matter].  The  rule 
of  law  on  this  head  is  that  such  conditions  are  imposed  only 
when  defendant  at  law  has  no  defence  to  the  action.  Henwood 
V.  Jarvi8y  supra;  Rodgers  v.  Rodgers,  1  Paige  4&6. 

The  question  also  arises  in  this  case  whether  the  defendants 
are  "  aggrieved  "  by  the  order  of  the  chancellor,  in  such  a  sense 
as  to  make  the  order  refusing  to  dissolve  the  injunction  appeal- 
able. The  controversy  at  this  stage  does  not  affect  the  merits  of 
the  case.  The  jurisdiction  at  law  is  not  exclusive,  and  no  injury 
can  result  from  retaining  the  injunction.  But  for  this  appeal 
there  would  be  a  decree  now.  Atty.-Uen.  v.  Pateraon,  1  Stock. 
687;  Morgan  v.  Hose,  7  O.  E.  Or.  698. 

The  opinion  of  the  court  was  delivered  by 

Scuddeb,  J. 

Two  questions  have  been  discussed  by  the  counsel  on  the  ar- 
gument of  this  appeal,  and  they  were  the  only  points  considered 
in  the  opinion  of  the  vice-chancellor,  who  advised  the  holding 
of  the  injunction :  first,  does  the  bill  show  such  a  case  as  will 
justify  a  court  of  equity  in  withdrawing  the  litigation  from  a 
court  of  law  where  it  was  commenced  ?  second,  if  it  does  not, 
does  the  answer  make  up  for  the  want  of  equity  in  the  bill,  and 
can  it  be  used  for  that  purpose?  Upon  the  first  point  there  is 
little  to  be  said  in  addition  to  what  was  said  in  the  opinion  of 
the  court  below,  which  held  that  the  case  made  by  the  bill  dis- 
closed an  equitable  element  which  would  give  that  court  exclusive 
jurisdiction  ;  that  the  account  was  not  so  complicated  that  it  could 
not  be  tried  at  nisi  prius  with  any  certainty  that  an  accurate  re- 
sult would  be  reached,  citing,  as  authorities  for  this  conclusion, 
Kerr  on  Inj.  58  and  Seymour  v.  Long  Dock  Co.,  6  C.  E.  Or.  396, 
407.     The  cau-e  stated  in  the  bill  of  complaint  for  changing  the 
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forum  is  the  complex  nature  of  the  account  If  the  facts  in  the 
bill  sustained  this  charge,  there  would  be  no  difficulty  in  the 
complainant's  right  to  hold  the  injunction,  for,  as  it  is  said  in  1 
Story's  Eq.  Jur.  §  jfil}  "  The  whole  machinery  of  courts  of  equity 
is  better  adapted  to  the  purpose  of  an  account  in  general,  and,  in 
many  cases,  independent  of  the  searching  power  of  discovery,  and 
supposing  a  court  of  law  to  possess  it,  it  would  be  impossible  for 
the  latter  to  do  entire  justice  between  the  parties,  for  equitable 
rights  and  claims  not  cognizable  in  law  are  often  involved  in  the 
oontest."  It  has  also  been  held  that  the  common  law  procedure 
actyincluded  in  our  practice  act,  under  which  references  are  made 
in  matters  of  account,  has  not  taken  from  courts  of  equity  the 
right  to  restrain  actions  involving  complicated  accounts  where 
the  accounts  could  be  more  completely  taken  in  those  oourts. 
Oroskey  v.  E.  &  A.  S.  Shipping  Cb.,  1  Johns.  &  H.  108. 

But  conceding  the  widest  authority  which  has  been  claimed' 
for  oourts  of  equity  to  take  cognizance  in  matters  of  account  be- 
tween parties,  whether  they  be  of  a  fiduciary  character  or  other- 
wise, and  the  advantage  they  possess  in  the  forms  of  procedure 
for  doing  complete  justice,  these  courts  have  been  careful  not  to 
interfere  where  there  is  concurrent  jurisdiction  in  courts  of  law, 
and  where  the  latter  have  first  taken  cognizance,  unless  a  plain 
case  be  made  in  the  bill.  The  authorities  show  that  there  are 
many  cases  in  which  a  court  of  equity  will  entertain  jurisdiction 
in  matters  of  account,  in  the  first  instance,  where,  if  the  party 
making  the  claim  had  proceeded  at  law,  the  court  would  not,  if 
applied  to  for  that  purpose,  withdraw  the  matter  from  legal  juris- 
diction. South  Eastern  R.  R.  Cb.  v.  Brogded,S  Mam.  &  O.  8 ; 
Sweeny  v.  Williams,  9  Stew.  Eq.  627  ;  1  Pom.  Eq,  Jur.  §  179. 

In  this  case,  on  the  showing  made  in  the  bill  of  complaint,  the 
account  is  not  complicated,  but  an  ordinary  account  of  debits  for 
notes,  goods  Ac.,  with  credits  allowed  for  payments  made  on  ac- 
count, as  shown  in  the  schedule  to  the  plaintiff's  declaration  in 
the  action  at  law,  in  stating  which  the  complainant  charges  they 
have  omitted  several  items  for  which  he  is  entitled  to  credit  on  a 
settlement.  These  additional  items  claimed  by  him  in  his  bill  are 
cash  payments  made  by  the  complainant,  with  a  few  small  charges 
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for  merchandise.  Besides  these  there  is  the  charge  of  $4,200  for 
two  bonds  and  mortgages  assigned  to  the  defendants,  made  to 
offset  a  claim  for  like  amount  in  their  account  against  him  for 
money  paid  him  by  A.  &  A.  Duryea,  of  New  York  City,  by 
their  order;  and  the  sum  of  $600  for  his  portion  of  the  pur- 
chase-money of  the  land  alleged  to  have  been  bought  of  Burk 
and  the  complainant  by  the  defendants.  As  the  account  is  thus 
stated  in  the  bill  of  complaint  there  is  no  difficulty  in  trying  it 
at  law  before  a  jury  or  by  reference  under  the  statute.  The 
whole  matter  depends  on  the  truth  of  their  respective  statements, 
which  can  be  tried  as  well  at  law  as  in  equity. 

The  second  question  argued  is  whether  the  answer  cures  the 
want  of  equity  in  the  bill.  Admitting,  for  the  purpose  of  an 
examination  of  its  particular  contents,  that  this  may  be  done,  it 
is  found  that  the  answer  denies  and  explains  each  item  of  the 
"complainant's  statement  of  omitted  items  in  their  account.  It 
also  denies  their  liability  for  the  purchase  of  the  Lowrey  mort- 
gages, because  of  the  fraud  practiced  by  the  complainant,  Ely,  and 
avers  that  they  hold  title  to  the  mortgaged  premises  for  him,  and 
tender  it  to  him  on  settlement  of  their  account.  The  answer  also 
avers  that  the  Burk  property  was  purchased  for  the  complain- 
ant, Ely,  and  that  they  do  not  owe  him  for  any  purchase-money 
therefor,  and  tender  a  conveyance  to  him  of  the  property  on  pay- 
ment of  the  balance  of  their  account.  The  answer  further  shows 
that  Ely  has  been  in  possession  of  both  properties  since  thtii 
purchase  at  his  request,  and  that  he  has  acted  in  all  respects  as 
the  owner  thereof.  It  denies  the  complication  of  the  accounts 
and  the  inability  of  a  court  of  law  to  adequately  state  the  same, 
and,  in  doing  so,  shows  the  falsity  of  the  credits  claimed  by  the 
complainant  for  the  items  set  out  in  his  bill,  inclading  the  charges 
for  $4,200  and  $600  for  the  mortgages  and  the  Burk  farm.  The 
bill  therefore  receives  no  help  from  the  answer  in  the  matter  of 
the  alleged  omitted  items  and  the  complex  nature  of  the  account. 
But  it  is  said  that  the  answer  discloses  the  facts  that  the  defend- 
ants have  the  deed  for  the  mortgaged  premises  and  the  Burk 
tract  of  land,  and  if  they  succeed  in  disproving  the  credit* 
claimed  by  the  complainant  for  the  $4,200  and  $600,  he  will  be 
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entitled  to  a  conveyance  of  these  properties  to  him,  and  therefore 
it  is  necessary  for  the  court  of  equity  to  retain  the  bill  and  the 
injunction,  to  give  a  more  complete  and  adequate  remedy  than 
can  be  given  at  law.  But  as  the  complainant  states  his  case  in 
the  bill,  he  asks  no  such  protection,  for  he  does  not  seek  a  con- 
veyance of  the  lands,  but  credit  for  the  purchase-price.  It  is 
both  informal  and  unjust  to  allow  the  complainant  to  abandon 
the  case  made  by  his  bill,  and  to  come,  at  the  hearing  or  on 
motion  to  dissolve  an  injunction,  for  a  new  remedy  upon  a  record 
framed  with  an  aspect  altogether  different.  Stevens  v.  Guppy, 
S  Rut*.  171, 185. 

The  complainant  having  failed  to  show  in  his  bill  of  complaint 
a  complicated  account  between  him  and  the  defendants,  requiring 
the  aid  of  a  court  of  equity  to  settle  the  same,  and  the  material 
facts  on  which  he  relied  for  the  relief  he  has  prayed  for  being 
positively  and  sufficiently  denied  by  the  answer  made  under  oath, 
for  the  purpose  of  this  motion  to  dissolve  the  injunction,  the  in- 
junction should  be  dissolved  and  the  case  permitted  to  proceed 
at  law,  where  cognizance  of  it  was  first  obtained.  From  the 
view  above  taken,  it  will  be  observed  that  this  case  does  not  call 
for  any  expression  of  opinion  on  the  question  raised  and  dis- 
cussed in  the  argument,  whether  the  bill,  being  defective,  can  be 
helped  by.  responsive  statements  made  in  the  answer.  The  mat- 
ters relied  on  in  the  answer  to  retain  the  injunction  are  outside 
the  case  made  in  the  bill,  and  cannot  be  brought  into  it  without 
changing  its  aspect.  The  order  should  be  reversed  and  the  in- 
junction dissolved. 

Decree  unaninumily  reverted. 
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Garret  G.  Vreeland,  appellant, 

v. 

The  Mayor  and  Aldermen  of  Jersey  City,  respoudeot* 

A  mortgage  on  a  house  and  lot  of  land  in  Jersey  City,  given  after  the  charter 
of  1-871,  will  be  postponed  to  the  lien  for  water  rates  wssossod  for  water  taken 
from  the  city  water  works,  and  need  on  the  premises  subsequent  to  the  date  of 
the  mortgage. 

On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  ii 
reported  in  Vreeland  v.  (/Neil,  9  Stew.  Eq.  S99. 

Mr.  C.  H.  Hartihorne,  for  appellant 

Mr.  A.  L.  MoDermott,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

SOUDDER,  J. 

Or  bill  filed  by  the  complainant,  Garret  G.  Vreeland,  to  fore- 
close a  mortgage  made  by  James  O'Neil  and  wife  to  secure  the 
payment  of  a  bond  for  $1,600,  dated  February  10th,  1872,  the 
mayor  and  aldermen  of  Jersey  City  were  made  defendants,  be- 
cause they  claim  a  lien  for  certain  water  rents  on  the  mortgaged 
premises  as  prior  encumbrances  to  the  complainant's  mortgage. 
An  interlocutory  decree  having  been  made  establishing  thf 
priority  of  these  water  rents  over  the  complainant's  mortgage, 
(his  appeal  has  been  taken  to  test  its  validity. 

The  water  works  of  Jersey  City  have  been  constructed  by 
special  legislative  authority,  and  their  purpose  is  expressed  in 
the  title  of  the  original  act,  approved  March  25th,  1852  (P.  L 
p  £19),  which  is  entitled,  "  An  act  to  authorize  the  construction 
of  works  for  supplying  Jersey  City  and  places  adjacent  with  pun 
and  wholesome  water/' 
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The  provisions  of  this  statute,  and  of  the  supplement  of  1855 
(P.  L.  p.  607),  were,  in  substance,  incorporated  in  the  act  to 
re-organize  the  local  government  of  Jersey  City.     P.  L.  of  1871 

p.  1094. 

Section  81  of  this  charter  gives  the  powers  of  the  commissioners, 
under  the  original  act,  to  the  board  of  public  works  to  regulate 
the  distribution  and  use  of  the  water  in  all  places  and  for  all 
purposes  where  the  same  may  be  required,  and  from  time  to 
time  to  fix  the  prices  for  the  use  thereof  and  the  times  of  pay- 
ment, and  enacts  that  the  owner  and  occupier  of  any  house,  lot 
or  tenement  where  water  shall  be  taken,  shall  each  be  liable  for 
the  payment  of  the  price  so  fixed ;  that  the  said  water  rents 
shall,  until  paid,  be  liens  upon  the  property  charged  therewith; 
and  that  on  certificate  of  water  rents  in  arrear,  and  delinquencies 
in  payment  of  the  rents  aud  penalties,  the  board  of  finance  and 
taxation  shall  cause  said  lands  to  be  sold  for  the  payment  of  said 
water  rents  and  penalties  and  the  interest  thereon,  in  the  same  man- 
ner as  lands  may  be  sold  for  payment  of  taxes  thereon.  The 
imposition  of  the  lien  and  the  means  for  its  enforcement  are  fully 
provided  for  in  this  charter.  The  time  when  the  lien  shall 
attach  and  its  priority  are  established  in  section  151,  which 
enacts  "that  all  taxes  and  assessments  which  shall  hereafter  be 
assessed  or  made  upon  any  lands,  tenements  or  real  estate  situate 
in  said  city,  shall  be  and  remain  a  lien  thereon  from  the  time  of 
the  confirmation  thereof  until  paid,  notwithstanding  any  devise^ 
descent,  alienation,  mortgage  or  other  encumbrance  thereof"  &c 
There  is  a  proviso  in  this  section  that  the  lands,  tenements  or 
real  estate  sold  may  be  redeemed  by  the  owner,  mortgagee,  occu- 
pant or  person  interested  therein. 

This  charter,  which  was  passed  March  31st,  1871,  took  effect 
immediately,  and  being  a  public  act  the  complainant  was  charged 
with  notice  of  its  provisions  when  he  took  his  mortgage  at  a 
later  date.  That  the  word  "assessments"  used  in  section  151 
should  be  applied  to  the  rating  of  any  house,  lot  or  tenement 
where  water  shall  be  taken,  is  apparent  from  the  use  of  the  word 
"assessment"  in  that  section  in  connection  with  water  rents, 
which  are  made  liens  upon  the  property  charged  therewith. 
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The  effect  of  section  81  is  that  the  owner  and  occupier  of  any 
louse,  lot  or  tenement  where  water  is  taken,  shall  be  liable  for 
the  payment  of  the  price  fixed  by  the  board  of  public  works  for 
the  use  of  water  at  the  times  of  payment,  subject  to  the  terms, 
penalties,  liens  and  sale  of  land  attached  to  such  use ;  and  this  is 
the  contract  under  which  the  water  is  supplied  by  the  city  and 
accepted  by  the  consumer.  The  owner  and  occupier  shall  each 
be  liable  for  the  payment  of  the  price  fixed,  and,  in  addition,  the 
same  shall  be  a  lien  on  the  house,  lot,  or  tenement  where  water 
shall  be  taken. 

By  section  151,  this  lien  shall  be  and  remain  thereon  until 
paid  notwithstanding — that  is,  prior  to,  any  mortgage  or  other 
encumbrance. 

This  being  the  contract  under  which  the  city  of  Jersey  City, 
by  its  appropriate  board,  supplied  the  owner  and  mortgagor 
James  O'Neil,  with  water  from  its  water  works,  the  complainant, 
who  took  his  mortgage  with  full  legal  notice  of  these  provisions 
in  the  charter  for  securing  the  payment  of  the  water  rents,  can 
stand  in  no  better  position  than  O'Neil.  Every  one  claiming 
under  him  by  devise,  descent,  alienation,  mortgage  or  other  en- 
cumbrance of  the  land,  took  only  such  title  as  he  had  to  give, 
and  subject  to  all  liens  perfected  or  inchoate  of  whi<ii  he  had 
legal  notice  under  the  charter. 

The  lien  claimed  in  behalf  of  the  city  is  for  water  rates  during 
the  years  1874,  1875,  1876,  1877,  1878,  1879,  1880,  1881,  toi 
water  actually  used  by  the  owner  of  the  land  on  the  premise* 
where  he  lived.  If  they  were  allowed  to  accumulate  it  was  the 
fault  of  the  owner,  and  also  of  the  mortgagee,  who  might  have 
learned,  on  inquiry,  if  the  charges  had  been  paid  from  year  to 
year.  The  remedy,  for  the  oppression  of  which  he  now  com- 
plains, has  always  been  in  his  own  hands.  If  he  was  not  satis- 
fied to  make  the  loan  of  his  money  on  mortgage  subject  to  the 
liability  of  being  postponed  to  water  rates  that  might  become  in 
arrear,  he  could  have  kept  it.  If,  on  inquiry,  he  had  found  that 
the  mortgagee  was  delinquent  in  payment  of  his  water  rates, 
after  he  had  taken  the  mortgage,  he  could  have  demanded  pay- 
ment of  the  bond,  and,  if  refused,  foreclosed  his  mortgage. 
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The  cafes  cited  by  the  counsel  have  no  application  to  the 
present  case.  Hopper  v.  MaUeson,  1  C.  E.  Ghr.  882  ;  Morrow  v 
Dews,  1  Stew.  Eq.  469  /  Trustees  &c.  v.  Trenton,  8  Slew.  Eq. 
667  ;  City  of  Paterson  v.  (/Neil,  6  Stew.  Eq.  886,  construe  stat- 
utes giving  general  taxes  priority  over  mortgages  and  other  en- 
cumbrances on  land.  Vreeland  v.  Jersey  City,  1£  Vr.  185 ;  8. 
C.  on  error,  14  Vr.  688,  construe  that  jwrt  of  section  81  in  the 
charter  which  authorizes  an  annual  assessment  on  all  vacant  lots 
and  lots  witli  buildings  thereon  in  which  water  is  not  taken,  if 
the  same  are  situated  on  streets  where  the  distributing  pipes  are 
laid.  This  case  holds  that  such  assessments,  in  the  form  Fn 
which  they  have  been  imposed,  are  unconstitutional.  The  present 
caw  differs  in  that  it  is  merely  a  question  of  construction  of  the 
oontrar:  between  the  city,  by  one  of  its  public  boards,  and  a 
water  consumer,  by  which  the  one  party  agreed  to  supply,  on 
specific  terms,  water  from  their  water  works,  at  fixed  rates  and 
upon  certain  conditions  intended  to  secure  the  payment,  and  the 
other  party  agreed  to  use  and  pay  for  the  same  on  the  terms 
specified.  The  mortgagor,  knowing  the  terms  of  the  agreement, 
became  a  party  to  it  so  far  as  to  waive  the  priority  of  the  lien  of 
his  mortgage,  according  to  the  date  of  its  record,  for  the  security 
of  the  city.  If  this  be  so,  then  there  is  no  point  in  the  constitu- 
tional objections  that  have  been  urged  by  the  counsel  of  the 
appellant,  that  it  takes  the  property  of  one  to  pay  the  debt  of 
another,  without  due  process  of  law,  and  the  assessment  is  not 
made  according  to  value,  but  arbitrarily  &c.  The  answer  to  all 
these  objections  is,  that  the  charge  is  not  imposed  by  the  legisla- 
ture without  the  consent  of  all  the  parties  interested.  The  owner 
was  not  com  pel  ltd  to  use  the  water  and  pay  the  rates  fixed  for 
its  enjoyment,  and  the  mortgagee  was  under  no  obligation  to 
lend  his  money  subject  to  the  priority  of  the  city's  lien  for  water 
rates.  Having  assented  to  the  terms  of  the  charter  under  which 
the  city  has  supplied  the  water  to  its  consumer,  the  law  will  not 
now  permit  the  mortgngee  to  change  the  contract  and  deprive  the 
city  of  its  preference  in  payment.  The  owner  of  the  property, 
who  has  not  filed  au  answer,  admits  the  justice  of  the  city's  claim, 
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tud  the  mortgagee,  who  has  appeared  and  defended,  is  concluded 
)jr  his  own  acts.     The  decree  is  affirmed. 

Decree  unanimously  affirmed. 


Josephine  Pomeroy  et  ah,  appellants, 

v. 
Alfred  Mills,  executor  &c,  respondent. 

1.  An  appeal  will  lie  to  this  court  from  an  order  of  the  prerogative  court 
determining  the  amount  of  commissions  allowed  to  executors,  administrators, 
guardians  and  trustees  under  a  will. 

2.  When  an  executor  or  administrator  presents  his  accounts,  purporting  to 
charge  himself  with  everything  he  has  received  and  to  credit  himself  with 
everything  he  has  disbursed,  and  to  show  the  balance  on  hand  for  distribution 
among  the  legatees  or  next  of  kin,  and  the  court,  after  due  notice  to  parties 
interested,  makes  decree  approving  and  allowing  such  accounts,  that  is  a  final 
settlement  within  the  meaning  of  the  proviso  in  section  110  of  the  orphans 
court  act,  even  though  it  appear  that  there  is  still  outlying  proj«rtv  of  the  de- 
cedent which  may  yet  come  into  the  accountant's  possession  for  aannv.**»4.»tion. 

3.  Stock  belonging  to  the  testator  but  held  by  his  brokers  to  secure  their 
advances  on  its  purchase,  and  afterwards  sold  by  them  on  the  order  of  the  ex- 
ecutors, was  placed  in  the  executors1  accounts,  at  its  gross  value,  as  a  part  of  the 
aggregate  ii|>on  which  commissions  were  to  be  allowed.  Other  securities  be- 
longing to  the  testator,  transferred  by  the  executors  to  the  legatees  in  specie, 
also  entered  into  the  account  at  their  market  value. — Held,  that  this  method 
of  determining  the  aggregate  sum  on  which  commissions  were  to  be  allowed 
was  legal. 

4.  Commissions  may  be  allowed  upon  any  personal  property,  having  s 
mouey  value,  that  comes  to  the  hands  of  the  executor.  Its  reception  gives  the 
right  to  some  compensation ;  how  much,  depends  on  other  circumstances, 
which  the  statute  submits  to  judicial  discretion. 

5.  Stock  belonging  to  the  testator,  which  never  came  under  the  control  of 
the  executors,  but  was  transferred  by  a  foreign  administrator  cum  tettammto  am- 
hcm  directly  to  the  legatees,  cannot  be  used  to  increase  the  aggregate. 

6.  In  determining  the  compensation  of  executors,  administrators  Ac*,  tht 
court  should  make  allowance  for  only  the  pains,  trouble  and  risk  theretofore 
incurred,  and  not  for  the  services  which  may  be  thereafter  required. 

7.  The  re-arrangement  of  statutes,  in  a  general  revision  of  the  laws,  does  not 
flsually  change  their  signification. 
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On  appeal  from  a  decree  of  the  oiJiouy,  whose  opinion  k 
reported  in  Pomeroy  v.  Miffs,  8  Stew.  Eq.  442. 

Mr.  J.  E.  Ward  and  Mr.  J.  D.  Bedle,  for  appellants. 

Mr.  H.  C.  Pitney  and  Mr.  Barker  Oummere  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J. 

This  is  an  appeal  from  an  order  of  the  prerogative  court,  re- 
ducing the  commissions  of  executors  as  allowed  by  the  orphans 
court  of  Morris  county.  The  appellants,  residuary  legatees 
under  the  will,  complain  that  the  allowance  is  still  too  large. 
The  respondent,  one  of  the  executors,  contends  that  the  order 
of  the  prerogative  court  is  not  appealable.  In  Anderson  v.  Berry, 
8  MeOart.  £32,  it  was  decided  that  an  appeal  lies  to  the  preroga- 
tive oourt  from  an  order  of  the  orphans  court  fixing  the  amount 
of  executor's  commissions,  the  decision  resting  upon  the  language 
of  the  constitution,  that  "  all  persons  aggrieved  by  any  order,  sen- 
tence or  decree  of  the  orphans  court  may  appeal  from  the  same, 
or  any  part  thereof,  to  the  prerogative  court."  By  a  supplement 
to  the  prerogative  court  act,  approved  February  17th,  1869 
(Beo.  p.  fffll),  the  right  of  appeal  from  that  court  to  this  was 
conferred  in  identical  terms  upon  "  all  persons  aggrieved  by  any 
order  or  decree/1  This  supplement,  being  constitutional  (Harru 
v.  Vanderveer*8  Exr.,  6  C.  E.  Or.  4&4>),  should  receive  the  same 
interpretation  as  had  before  been  given  to  its  words  in  the  con- 
stitution itself.    The  right  of  appeal  must  therefore  be  sustained. 

In  assailing  the  order  of  the  court  below,  the  appellants  first 
insist  that  the  Ordinary  allowed  larger  commissions  than  are  per- 
mitted by  the  statute  regulating  such  matters.  This  statute  is 
section  110  of  the  orphans  court  act  (Rev.  p.  776),  to  the  effect 
that— 

"  On  the  settlement  of  the  accounts  of  executors,  administrators,  guardians 
or  trustees  under  a  will,  their  commissions,  over  and  above  their  actual  ex- 
,  shall  not  exceed  the  following  rates :  on  all  sums  that  come  into  theii 
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hands,  not  exceeding  one  thousand  dollars,  seven  per  centum ;  if  over  out 
thousand  dollars  and  not  exceeding  five  thousand  dollars,  lour  per  centum  oa 
such  excess ;  if  over  five  thousand  dollars  and  not  exceeding  ten  thousand 
dollars,  three  per  centum  on  such  excess ;  and  if  over  ten  thousand  dollars, 
two  per  centum  on  such  excess ;  provided,  that  the  commissions  of  executors 
and  administrators  in  any  estate  where  the  receipts  exceed  the  sum  of  fifty 
thousand  dollars  shall  be  determined  by  the  orphans  court  on  the  final  settle- 
ment of  their  accounts  according  to  the  actual  services  rendered,  not  exceed- 
ing five  per  centum  on  all  sums  which  come  into  their  hands." 

The  allowance  to  these  executors  being  three  per  centum  on 
$517,533.01,  must  find  its  warrant  in  the  proviso  just  recited, 
and  the  appellants  insist  that  the  settlement  of  accounts  upon 
which  this  allowance  was  made  was  not  a  final  settlement  within 
the  meaning  of  that  proviso.  This  claim  is  based  upon  the  fact 
that  there  appears  to  l>e  a  power  to  sell  lands  vested  in  the  ex- 
eoutors  and  not  yet  executed,  and  also  a  suit  pending  in  a  foreign 
state  on  behalf  of  the  testator,  to  the  proceeds  of  which  (if  any) 
the  executors  will  be  entitled,  and  therefore  further  accounts  will 
hereafter  be  required,  and  so  the  present  cannot  be  called  a  final 
settlement. 

The  apparent  reason  for  emphasizing  this  word  "final,"  which 
is  suggested  by  the  collocation  of  the  phrases  "settlement  of  ac- 
counts "  and  u  final  settlement  of  accounts  "  in  the  same  section, 
vanishes  when  we  notice  that  this  proviso  was  at  first  enacted  as 
a  separate  law  (P.  L.  of  1867  p.  979),  and  obtained  its  present 
place  only  in  the  Revision  of  1874.  Such  change  of  position 
loes  not  alter  its  significance.  Slate  v.  Eingdandf  8  Zab.  86; 
In  re  Thomas  Murphy >  8  Zab.  180 ;  Rucbnan  v.  Ransom,  6  Vr. 
666;  Maris  v.  Cumberland  Ins.  Co.,  16  Vr.  478.  The  ex- 
pression "  final  settlement  of  accounts "  did  not  originate  with 
this  proviso,  but  occurs  in  section  108  of  the  orphans  court  act, 
which  has  existed  ever  since  1784.  PaL  69  §  17;  Elmer's 
Dig.  360  §  89.  In  this  section  it  is  plainly  applied  to  a  settle- 
ment after  which  further  moneys  may  come  to  hand  for  admin" 
istration,  and  therefore  it  cannot  be  regarded  as  neoeaBarily 
equivalent  to  "the  settlement  of  final  accounts."  Its  correct 
meaning  is  indicated  in  Stevenson's  Admr.  v.  Phillips's  Exr^  1 
Zab.  70.     When  an  executor  or  administrator  presents  his  ao- 
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counts,  purporting  to  charge  himself  with  everything  that  he  has 
received,  and  to  credit  himself  with  everything  that  he  has  dis- 
bursed, and  to  show  the  balance  on  hand  for  distribution  among 
the  legatees  or  next  of  kin,  and  the  court,  after  due  notice  to 
parties  interested,  makes  decree  approving  and  allowing  such  ac- 
counts, that  is  a  final  settlement  of  the  accounts,  even  though  it 
appear  that  there  is  still  outlying  property  of  the  decedent  which 
may  yet  come  into  the  accountant's  possession  for  administration. 
As  to  the  subject-matter  on  which  it  operates,  the  settlement  is 
fiual.  Slate  v.  Hanford,  6  Hoi.  71,  73;  Black  v.  Whitall,  1 
Slock.  672)  686.  Such  is  the  character  of  the  present  account 
and  decree,  and  the  case  comes  within  the  proviso  mentioned. 

The  appellants  next  insist  that  the  commissions  are  excessive, 
because  allowed  on  too  large  an  aggregate  and  at  too  high  a  rate. 

Included  in  the  aggregate  of  the  estate  are  five  hundred  shares 
of  stock,  which  had  been  bought  by  the  testator  through  a  firm 
of  brokers  wherein  his  son,  one  of  the  executors,  was  a  partner, 
ami  which  were  held  by  that  firm  to  secure  $38,795.71,  advanced 
by  it  towards  the  purchase.  The  stock  was  sold,  after  the  testa- 
tor's death,  by  order  of  his  executors,  for  $60,560,  and  this  sum 
is  placed  in  the  account.  The  appellants  claim  that  on  only  the 
amount  actually  realized  by  the  estate,  after  the  payment  of  the 
brokers'  advances,  about  $11,000,  should  commissions  be  allowed. 
But  we  think  otherwise.  The  stock  really  belonged  to  the  tes- 
tator, and  the  claim  of  the  brokers  was  his  personal  indebtedness, 
and  it  became  part  of  the  executors'  duty  to  determine  how  they 
would  dispose  of  that  property,  and  how  they  would  pay  that 
debt.  The  responsibility  of  due  administration  was  cast  upon 
them  and  they  met  it.  If  they  did  not  take  manual  possession 
of  the  stock  (and  perhaps  they  did  even  that,  since  one  of  them 
was  a  member  of  the  brokers'  firm),  they  assumed  actual  oontrol 
of  it,  making  the  brokers  their  mere  agents.  Through  these 
igents  they  sold  it,  and  the  proceeds,  coming  into  the  hands  of 
their  agent-,  came,  in  law,  into  their  own  hands.  This  satisfies 
the  statute. 

Another  large  part  of  the  estate  consisted  of  securities  which 
the  executors  received  and  inventoried  at  their  market  value, 
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and  afterwards  transferred  to  the  legatees  as  so  much  cash. 
These  are  properly  included  in  the  aggregate.  The  statute  was 
not  designed  to  limit  commissions  to  the  mere  money  received. 
CiiirnB  v.  Chaubert,  9  Paige  160.  So  to  interpret  it  would  often 
constrain  these  officers  to  do  what  would  be  for  the  disadvantage 
of  those  whose  interests  were  entrusted  to  them,  to  convert  into 
cash  what  could  easily  be  divided  and  might  better  be  pre- 
served in  specie,  or  else  abandon  all  right  to  compensation  for 
service  rendered  and  risk  incurred.  Such  interpretation  would 
also  be  opposed  to  the  uniform  practice  of  our  probate  courts. 
We  think  commissions  may  be  allowed  upon  any  personal  prop- 
erty that  comes  to  hand  having  a  money  value.  Its  reception 
fives  the  right  to  some  compensation ;  how  much,  depends  on 
>ther  circumstances  which  the  statute  submits  to  judicial  discre- 
tion. 

A  third  item  in  the  aggregate  is  the  par  value  of  three  hun- 
dred and  thirty  shares  of  stock  in  the  Third  National  Bank  of 
8t.  Louis.  This  never  came  under  the  executors'  control.  It 
{Hissed  into  the  hands  of  an  administrator  cum  Ustamento  an- 
nexot  appointed  in  Missouri,  and  was  by  him  transferred  directly 
to  the  legatees.     This  item  should  be  struck  out. 

The  aggregate  is  thus  reduced  to  $484,233.01.  We  think 
three  per  centum  ou  this  sum,  $14,527,  exceeds  proper  compen- 
sation. The  statute  requires  the  allowance  to  be  made  "accord- 
ing to  the  actual  services  rendered,"  and  with  reference  to  the 
actual  pains,  trouble  and  risk  incurred  in  settling  the  estate, 
rather  than  in  respect  to  the  quantum  of  estate.  In  the  present 
case  the  estate  was  almost  entirely  made  up  of  securities  readily 
salable  in  the  New  York  market,  which  were  either  sold  there 
by  the  firm  of  brokers  already  mentioned,  at  the  usual  commis- 
sion, or  transferred  by  the  executors  to  the  legatees  in  specie. 
The  indebtedness  of  the  testator  was  very  slight,  no  litigation 
attended  the  administration,  and  the  executors  were  prepared  to 
settle  their  accounts  in  about  a  year  after  the  probate  of  the  will. 
Seldom  could  an  estate  of  such  magnitude  be  administered  with 
so  little  "  pains,  trouble  and  risk"  as  were  needed  by  this  one. 
On  the  other  hand,  it  is  to  be  remembered  that  the  provisions 
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of  the  will  have  been  executed  thus  far  with  discretion,  fidelity 
and  promptitude,  and  these  qualities  form  highly  valuable  ele- 
ments in  the  services  rendered.  One  of  the  executors  is  a  coun- 
selor of  this  state,  and  while  he  cannot  be  allowed  counsel  fees 
aside  from  commissions,  yet  the  fact  that  his  professional  skill 
has  made  it  unnecessary  to  invoke  other  legal  assistance  may 
justly  be  regarded.  Taking  all  things  into  consideration,  we 
think  two  per  centum  on  the  aggregate  of  $484,233.01  will  be  a 
reasonable  compensation  to  the  executors. 

It  must  be  understood  that  this  allowance  covers  only  what 
has  already  been  done,  and  the  distribution  of  the  balance  which 
this  account  shows.  The  statute  does  not  permit  us  to  oompel 
the  estate  to  pay  in  advance  for  what  may  yet  be  requisite  to 
fully  execute  the  will,  and  for  obvious  reasons,  which  the  Ordi- 
nary sufficiently  indicates  in  his  opinion  in  this  cause,  suoh  a 
course  would  be  unjust. 

The  orders  of  the  orphans  court  and  the  prerogative  court  will 
therefore  be  reversed,  and  the  record  remitted  for  the  entry  of  a 
decree  in  accordance  with  this  opinion. 

Decree  unanimously  1 


Maegabet  Ruckman,  appellant, 

v. 
William  W.  Oonovbb,  respondent 

Whenever  it  appears  that  the  object  of  a  suitor  filing  a  creditor's  bill  to  to 
aid  a  person  who  has  placed  his  property  in  the  name  of  another  to  hinder  and 
defeat  creditors,  to  regain  control  of  such  property,  a  court  of  equity  will  re- 
fuse its  assistance. 


On  appeal  from  a  decree  advised  by  Vice-Chancellor  Bird, 
whose  opinion  is  reported  in  Omover  v.  Ruckman,  9  Stew.  Eq, 
49S. 
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Mr.  Jacob  Weart,  for  appellant. 

Mr.  Chiilion  Bobbins,  for  respondent. 

Tha  opinion  of  the  court  was  delivered  by 

Reed,  J. 

The  bill  in  this  cause  sets  out  that  William  W.  Conover  fa  a 
creditor  of  Elisha  Ruck  man,  deceased,  in  the  sum  of  $600  upon 
a  note  of  hand  which  came  to  said  Conover  by  assignment  from 
Robert  Allen;  that  for  the  purpose  of  collecting  the  said  note, 
he  caused  to  be  issued  out  of  the  court  of  common  pleas  of  Mon- 
mouth county  a  writ  of  attachment  directed  to  a  coroner  of  said 
county,  commanding  that  officer  to  attach  the  rights  and  credits 
Ac.,  of  said  Elisha  Ruckman;  that  the  said  coroner  did  attach 
the  rights  and  credits  of  said  Ruckman  existing  by  virtue  of  a 
writ  of  execution  in  the  hands  of  the  sheriff  of  Monmouth 
county.  The  right  and  credit  upon  which  this  attachment  was 
intended  to  operate  are  stated  to  have  arisen  from  the  following 
facts :  One  John  Dorn  with  Mary,  his  wife,  upon  August  1st, 
1877,  made  a  mortgage  upon  their  lands  situate  in  Monmouth 
county,  to  Margaret  Ruckman  to  secure  to  her  the  payment  of 
the  sum  of  (3,000 ;  that  the  money  loaned  to  the  Doras  for  which 
this  mortgage  was  given  was  the  property  of  Elisha  Ruckman 
and  not  of  his  wife,  but  that  the  mortgage  was  taken  in  her 
name  to  hinder  and  defeat  the  creditors  of  Elisha.  The  bill 
then  states  that  the  said  mortgage  had  been  foreclosed  at  the  in- 
stance of  Margaret,  and  an  execution  upon  a  decree  in  her  favor 
had  been  placed  in  the  hands  of  the  slier:?  of  Monmouth  county 
and  the  property  named  in  the  said  mortgage  had  been  adver- 
tised to  be  sold  by  virtue  of  the  said  writ.  By  a  supplemental 
bill  it  was  further  stated  that  after  the  filing  of  the  original  bill 
the  mortgaged  propei  ty  had  been  sold  and  the  sheriff  had  re- 
ceived a  check  for  the  amount  of  such  sale,  and  that  after  the 
receipt  of  such  check  by  the  sheriff  a  writ  of  attachment  was 
again  served  upon  the  sheriff. 

Answers  were  filed  to  the  original  and  supplemental  bills,  and 
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the  cause  ended  in  the  court  below  with  a  decree  adjudging  the 
money  in  the  hands  of  the  sheriff  to  be  the  money  of  Elisha 
Bookman,  and  ordering  it  to  be  paid  into  the  court  of  chancery, 
to  be  applied  to  the  payment  of  the  debt  of  Conover  and  other 
creditors  applying  under  the  attachment. 

Upon  the  question  mainly  discussed  in  the  opinion  of  the  vice- 
chancellor  we  entirely  concur  in  the  views  there  expressed.  We 
think  it  is  clear  that  the  money  loaned  and  secured  by  the  mort- 
gage to  Margaret  Buckman  was  the  money  of  Elisha.  We 
think  it  is  equally  clear  that  the  mortgage  was  taken  in  the 
name  of  Margaret,  with  her  cognizance,  to  defeat  the  claim  of 
the  creditors  of  Elisha.  This  being  so,  it  follows  that  any  bona 
fide  creditor  of  Ruckman  who  has  established  a  lien  upon  this 
mortgage,  whether  in  its  original  shape  or  in  any  form  into  which 
H  had  been  transmuted,  could  invoke  the  aid  of  a  court  of 
equity  in  impounding  this  credit  and  causing  it  to  be  applied  in 
liquidation  of  his  demand.  This  is  an  every-day  occurrence  in 
the  administration  of  equity  jurisprudence.  But  while  the  rule 
is  elementary  that  property  so  covertly  placed  in  the  name  of 
another  can  be  seized  and  devoted  to  the  payment  of  the  debts 
of  the  equitable  owner,  yet  there  is  another  rule  equally  element- 
ary, namely,  that  when  a  person  has  so  placed  his  property  in 
the  name  of  another  for  this  purpose,  he  cannot  invoke  the  aid 
of  the  court,  either  directly  or  indirectly,  to  recover  the  control 
of  the  property  or  direct  the  disposition  of  it  in  any  form.  And 
whenever  it  appears  that  the  object  of  a  suitor,  under  the  guise 
of  a  creditor's  bill,  is  to  aid  the  fraudulent  disposer  to  regain  the 
control  of  his  property,  the  court  will  refuse  its  assistance.  From 
a  consideration  of  the  testimony  taken  in  this  case,  I  am  con- 
strained to  the  conclusion  that  the  complainant  below  is  placed  in 
this  position. 

It  is  clear  that  Mr.  Allen,  who  had  been  the  adviser  of  Elisha 
Bookman  for  a  considerable  period  of  time  and  in  a  variety  of 
matters,  knew  that  the  form  in  which  the  Dorn  mortgages  were 
taken  was  designed  by  Buckman  to  defeat  the  claim  of  Berk- 
bolt*  and  others.  He  knew  the  desire  of  Buckman  to  recover 
the  money  which  be  had  so  loaned  upon  the  Dorn  mortgage. 
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The  whole  case  shows  that  with  the  natural  desire  of  a  counsel 
seeking  to  further  the  interests  of  his  client,  he  cast  about  for 
some  means  for  legally  reaching  that  result.  That  the  taking  of 
this  note  for  $600  and  its  assignment  to  Conover,  together  with 
the  subsequent  issuance  of  the  attachment,  was  in  futherance  of 
this  object,  I  have  no  doubt.  There  are  many  things  in  the  tes- 
timony which  lead  to  this  conclusion.  The  most  important  is 
the  fact  that  at  the  time  Mr.  Allen  took  this  (600  note  he  seems 
to  have  held  another  note  of  Ruckman's  for  either  $8,000  or 
$1,000;  he  does  not  recollect  for  which  sum.  This  note  he  says 
he  never  used ;  nor  does  he  seem  to  have  tried  to  collect  it  He 
admits  that  previous  to  the  giving  of  the  $600  note,  he  had  a 
talk  with  Ruck  man  about  having  the  Dorn  money  attached  by 
some  of  Ruckman's  creditors.  A  previous  attachment  had 
issued  out  of  the  United  States  circuit  court,  upon  which  writ 
was  the  name  of  Mr.  Allen,  as  attorney,  and  he  says  the  question 
of  attaching  the  Dorn  money  under  this  attachment  was  dis- 
cussed, but  this  attachment  was  abandoned.  Afterwards,  he 
advised  Conover  to  sue  out  the  present  writ  of  attachment,  tell- 
ing him  that  there  would  probably  be  some  property  in  the 
hands  of  the  sheriff  of  Monmouth  county  which  Ruckman 
claimed.  He  met  Ruckman  and  Doremus  together,  by  Ruck- 
roan's  appointment,  and  suggested  that  the  claim  which  Dore- 
mus held  against  Ruckman  should  be  put  in,  and  he  took  the 
affidavit  of  Doremus  and  mailed  it  to  Judge  Robbins,  for  the 
purpose  of  having  Doremus  admitted  as  a  creditor  in  the  attach- 
ment suit. 

During  the  pendency  of  these  attachment  proceedings  about 
$50,000  wa9  paid  Ruckman  as  the  proceeds  of  the  sale  of  the 
Palisade  property.  Of  this  payment  Mr.  Allen  had  knowledge, 
but  took  no  steps  to  secure  his  owu  claim  or  that  of  Conover  or 
Doremus.  These  are  prominent  features  in  a  case  the  whole  of 
which  impresses  me  with  the  conviction  that  the  present  suit 
was  instituted  at  the  suggestion  of,  and  in  aid  of,  Ruckman, 
through  the  application  of  this  property  to  his  debts,  while  be 
held  undisturbed  his  own  property  in  the  state  of  New  York. 
Nor,  in  the  judgment  of  this  court,  does  the  fact  that  Conover 
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and  not  Allen  is  the  complainant  in  the  suit  below,  aid  the  case 
of  the  respondent.  The  (GOO  note  was  assigned  to  Conover  with 
the  personal  guaranty  of  Mr.  Allen.  The  amount  of  this  note 
was  endorsed  upon  another  note  of  Allen's  for  a  larger  amount, 
which  Conover  already  held.  That  he  took  the  assignment  of 
the  $600  as  a  part  payment  of  the  larger  note,  or  for  the  purjmse 
of  additional  security,  is  refuted  by  his  own  testimony.  He  says 
that  he  knew  nothing  about  Ruckman,  and  did  not  care  any- 
thing about  hira.  He  6ays,  "  I  had  Robert  Allen's  guaranty  of 
the  note,  and  that  was  good  enough  for  me."  He  seems  to  have 
had  no  object  in  taking  the  note,  except  as  such  action  might  aid 
Mr.  Allen.  All  the  subsequent  steps  taken  relative  to  the  col- 
lection of  the  note  seem  to  have  been  entirely  the  acts  of  Mr. 
Allen.  Mr.  Allen,  he  says,  requested  him  to  issue  the  attach- 
ment. Mr.  Allen  selected  the  attorney.  He  says  that  he  knew 
oothing  of  the  filing  of  the  bill,  aud  all  he  knew  was  that  he 
was  called  upon  to  make  the  affidavits  to  the  bill.  He  says  lie 
expects  Mr.  Allen  to  pay  the  expenses  of  this  suit,  in  case  of  its 
failure,  and  that  he  relies  upon  the  guaranty  to  cover  them.  The 
evidence,  we  think,  shows  that  the  assignment  had  no  object  be- 
yond that  of  permitting  the  proceedings  in  this  case  to  be  carried 
on  in  the  name  of  some  one  other  than  the  attorney  of  Elisha 
Ruckman. 
The  decree  below  should  be  reversed. 

For  affirmance — The  Chief  Justice,  Parker,  Scudder, 
Colk,  Paterson — 5. 

For  reversal — Depue,  Dixon,  Knapp,  Magie,  Reed,  Vah 
STOKELy  Green,  Kirk,  Whitaker — 9. 
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Peter  Q.  Hoagland,  appellant, 

v. 

Andrew  J.  Shampanore,  respondent 

A  makes  a  chattel  mortgage  to  B  and  afterwards  another  mortgage  apoa 
the  tame  property  to  0,  who  has  at  the  time  notice,  of  the  preceding  mortgage. 
0  puts  his  mortgage  on  record  before  B.  After  both  are  recorded  C  tells  hk 
mortgage  to  D.—HeUt,  that  D  takes  the  mortgage  subject  to  the  lien  of  the  first 
mortgage  held  by  B. 

On  July  5th,  1882,  Shampanore  sold  to  one  Porter  the  prop- 
erty in  a  newspaper  office  for  $3,382.  Of  this,  $600  was  paid  in 
cash.  The  remainder,  $2,882,  was  secured  by  a  note,  which  note 
was  accompanied  by  a  chattel  mortgage,  each  made  the  day  of 
the  sale,  which  mortgage  was  placed  on  file  for  record  two  days 
thereafter.  After  the  making  aud  delivery  of  this  mortgage. 
Porter,  on  the  same  day,  made  another  mortgage  upon  the  same 
property  to  one  Thomas,  to  secure  the  sum  of  $500.  This  mort- 
gage was  placed  on  file  for  record  the  next  day.  It  thus  appears 
that  the  mortgage  to  Thomas,  although  made  second  in  order  of 
time  to  that  of  Shampanore,  was  first  in  order  of  time  as  to 
record.  It  however  conclusively  appears  that  Thomas,  at  the 
time  he  took  his  mortgage,  knew  of  the  existence  of  the  mort- 
gage to  Shampanore. 

Afterwards  Thomas  assigned  his  mortgage  to  Hoagland,  who 
«ad  no  actual  knowledge  of  the  existence  of  the  Shampanore 
mortgage. 

The  consideration  paid  for  the  mortgage  was  as  follows: 
Thomas  owed  Hoagland  a  note  for  $1,70J.  When  Hoagland 
received  this  assignment  he  credited  upon  this  note  the  amount 
of  $500,  took  a  new  note  for  that  amount  and  this  assignment 
of  this  $500  mortgage. 

Hoagland  proceeded  to  sell  the  property  under  this  assigned 
mortgage.  The  bill  was  filed  by  Shampanore,  the  first  mort- 
gagee, to  enjoin  the  sale,  and  to  have  the  priority  of  the  liens  of 
these  respective  mortgages  determined. 
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On  appeal  from  a  decree  advised  by  Vioe-Chanoellor  Bird, 
whose  opinion  is  as  follows : 

The  complainant  owned  a  newspaper  called  "The  Bound 
Brook  Chronicle."  On  July  5th,  1882,  he  sold  it  to  E.  B.  Por- 
ter for  $3,382,  of  which  $600  was  {laid  in  cash  and  the  balance 
secured  by  chattel  mortgage  on  the  materials  of  the  concern, 
executed  and  delivered  to  Mr.  Shampanore  at  the  same  time. 
This  mortgage  was  not  recorded  until  the  second  day  there- 
after. Afterwards,  but  on  the  same  day  of  the  execution  of  the 
above-named  mortgage,  and  without  the  knowledge  of  Shampa- 
nore, Porter  executed  and  delivered  another  mortgage  on  the 
same  chattels  to  one  Cornelius  D.  Thomas  for  $500,  which  was 
filed  in  the  clerk's  office,  to  be  recorded  the  next  day.  The 
money  secured  by  this  last  mortgage  became  due  in  thirty  days. 
Thomas  assigned  this  mortgage  to  Peter  Q.  Hoagland,  the  other 
defendant,  who  advertised  all  the  chattels  named  in  the  two 
mortgages  for  sale. 

This  bill  was  filed  to  restrain  that  sale,  and  to  determine  the 
priority  of  the  said  mortgages. 

Mr.  Thomas,  who  accepted  of  this  $500  mortgage,  assisted  in 
negotiating  the  sale  to  Mr.  Porter.  It  may  very  properly  be 
said  that  he  was  very  active  in  the  interest  of  Mr.  Porter,  and 
knew  all  about  the  terms  of  the  sale  and  mode  of  payment.  He 
was  fully  apprised  of  the  mortgage  given  to  complainant  to 
secure  a  large  portion  of  the  purchase- money  before  he  accepted 
of  his  mortgage.  As  between  Thomas  and  Shampanore,  this 
fact  placed  Thomas's  mortgage  subsequent.  But  the  defendant 
Hoagland  insists  that  Thomas  assured  him  that  his  mortgage 
was  the  first  on  record,  and  that  since  that  was  the  fact  he  is 
entitled  to  priority,  although  he  did  not  examine  the  record  him- 
self. The  complainant  insists  that  Hoagland  is  chargeable  with 
the  same  notice  that  Thomas  had,  and,  if  this  fails,  that  Thomas 
cannot  prevail,  because  he  did  not  give  any  valuable  considera- 
tion when  he  took  the  mortgage. 

I  think  the  principles  of  law  contended  for  by  the  com- 
plainant are  applicable  to  this  case.     Hoagland  did  not  examine 
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the  record.  As  I  understand  his  testimony,  he  relied  upon 
Thomas  for  information.  He  therefore  made  Thomas  his  agent 
He  trusted  Thomas  for  the  truth.  Let  it  be  observed  that  the 
point  of  inquiry  with  Hoagland  was  the  priority  of  this  mort- 
gage. It  is  this  fact  that  necessarily  charges  Hoagland  with  all 
the  knowledge  Thomas  had,  although  such  knowledge  was  ac- 
quired at  a  time  when  he  was  not  acting  for  Hoagland,  but  so 
recently  as  to  bring  him  within  the  rule.  Besides,  Hoagland 
says  he  loaned  $1,700  to  Thomas  to  enable  him  to  bring  about 
the  purchase  of  the  said  newspaper.  This  mortgage  he  took  to 
secure  a  part  of  that  $1,700. 

But  again:  Mr.  Thomas  could  not  liave  insisted  on  (his  claim 
of  priority.  See  Sayre  v.  Hewes,  6  Stew.  Eq.  652,  656.  This 
being  so,  his  assignee  can  claim  no  higher  equity.  The  rule  is 
well  illustrated  in  our  own  reports.  Woodruff  v.  JUorridown 
Inst.,  7  Stew.  Eq.  174,  178  ;  Vredeuburgh  v.  Burnett,  4  Slew.  Eq. 
229,  and  cases  therein  mentioned.  The  case  of  McFarland  v.  Oil- 
christ,  10  C.  E.  Or.  487,  is  not  far  from  being  quite  analogous  to 
this.  See,  also,  Bolles  v.  Wade,  8  Or.  Ch.  458;  Woodruff's  Exr. 
v.  Black,  Sax.  838;  Omover  v.  Van  Mater,  8  C.  E.  Gr.  481; 
Kamen  v.  Huelbig,  8  C.  E.  Gr.  78. 

When  Hoagland  accepted  the  assignment,  what  did  he  give 
for  it?  He  held  a  note  agaiust  Thomas,  delivered  to  him  by 
Thomas  some  time  before,  for  $1,700,  money  loaned  for  the  pur- 
pose of  effecting  the  sale  above  mentioned.  When  Hoagland  ac- 
cepted the  assignment  he  took  another  note  for  $500,  and  gave 
Thomas  credit  on  the  $1,700  note  Tor  the  $500.  I  can  find  m 
oibe  that  goes  so  far  as  to  place  him  in  the  highly- favored  atti- 
tude of  a  bona  fide  purchaser  for  value.  I  understand  the  law 
to  be  against  him.  Kamen  v.  Huelbig,  8  C.  E  Or.  78 ;  Dt 
Witt  v.  Van  Sickle,  2  Stew.  Eq  200,  and  cases  cited;  Westbrook 
v.  Gleason,  79  N.  Y.  28;  Van  Daren  v.  Todd,  2  Gr.  Ch.  897; 
Baldwin  v.  Johnson,  Sax  441-  Sex-  lnl*  »«»tes  by  the  American 
editor  to  Basset  v.  Nosworthy,  2  I^ead.  Cas  in  Eq.  88,  60,  67. 

But  counsel  for  Hoagland  has  insisted  that  the  statute  respect- 
ing chattel  mortgages  has  entirely  supplanted  the  foregoing  rulei 
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of  equity,  and  that  now  it  is  only  necessary  to  be  able  to  get  a 
chattel  mortgage  on  record  first.  This  does  not  seem  to  me  to  be 
the  reasonable  interpretation  of  the  act  See  Williamson  v.  N.  J. 
Southern  R.  R,  11  C.  E.  Or.  398. 

In  my  opinion,  the  complainant's  mortgage  is  the  first  lien. 
The  injunction  heretofore  issued  should  be  made  perpetual.  A 
receiver  should  be  appointed,  and  I  will  advise  a  decree  accord- 
ingly. 

Mr.  John  Sohomp,  for  appellant 

Mr.  Jos.  J.  Bergen,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J. 

It  is  perceived  that  this  case  presents  no  contested  questions 
of  fact  It  conclusively  appears  that  of  the  respective  mort- 
gages now  contending  for  priority,  the  Shampanore  mortgage 
was  executed  first  but  recorded  last;  that  the  Thomas  mortgage, 
although  recorded  first,  was  taken  by  the  mortgagee  with  full 
knowledge  of  the  existence  of  the  preceding  mortgage.  As  to 
Thomas,  therefore,  having  actual  notice  of  the  Shampanore  mort- 
gage, he  took  his  lien  subject  to  the  lien  of  that  mortgage,  and 
he  gained  nothing  by  his  prior  registry. 

The  questions  iuvolved  in  this  litigation  arise  out  of  the  as- 
signment of  the  Thomas  mortgage  to  Hoagland,  who  took  it 
without  actual  notice  of  the  existence  of  any  prior  mortgage 
upon  the  property  covered  by  the  one  he  purchased.  The  inquiry 
is,  whether  he,  by  reason  of  his  purchase,  secured  a  position,  in 
regard  to  the  prior  mortgage,  which  was  superior  to  the  position 
of  Thomas,  his  assignor.  It  is  true  that  the  appellant  claims  that, 
by  the  terms  of  the  recording  act,  as  to  both  Thomas  and  Hoag- 
land, the  mortgage  of  Shampanore  was  void. 

This  contention  is  put  upon  the  ground  that  this  act  declares 
that  unless  a  mortgage  (where  there  is  no  delivery  of  the  mort- 
gaged goods)  shall  be  filed,  it  shall  be  absolutely  void  as  against 
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the  creditors  of  the  mortgagee,  and  that  both  Thomas  and  Hoag- 
land  occupied  the  position  of  creditors. 

But  it  is  apparent  that  while  creditors,  their  lien,  whatever  it 
was,  was  as  purchasers  only.     Judge  v.  Vogel,  88  Midi.  669. 

This,  then,  as  I  observed,  leaves  as  the  only  question  the  effect 
of  the  purchase  of  the  mortgage  by  Hoagland  without  notice. 
Outside  of  the  operation  of  the  registry  act  it  is  clear  that  the 
assignee  could  get  no  greater  interest  by  his  purchase  than  was 
possessed  by  his  assignor.  Priority  of  time  would  have  given 
Shampanore  priority  of  right  The  second  mortgagee  could  have 
conveyed  no  better  title  than  he  possessed,  which  was  a  lien  sub- 
ject to  that  of  the  preceding  mortgage. 

The  contention  is,  that  by  force  of  the  registry  acts  this  rule  was 
modified — that  this  first  mortgage  being  unregistered  until  after 
(he  registration  of  the  second  mortgage,  a  purchaser  of  the  second 
mortgage  had  the  right  to  rely  upon  the  condition  of  the  record, 
and  so  his  mortgage  gained  the  position  which  the  record  indi- 
cated. 

But  if  we  accord  to  the  assignee  the  character  of  a  purchaser, 
and  should  extend  the  protection  of  the  statute  to  him  as  such, 
yet  there  was  a  record  of  the  first  mortgage  at  the  time  of  his 
purchase,  and  he  certainly  was  not  a  subsequent  purchaser  with- 
out notice.  His  right  must  therefore  stand  upon  his  character 
as  assignee  of  a  chose  in  action. 

The  general  rule  is,  that  such  an  assignee,  even  if  a  bona  fide 
taker,  stands  in  the  steps  of  his  assignor.  That  the  assignee  of 
a  mortgage  takes  the  place  of  the  mortgagee,  and  is  chargeable 
with  the  notice  which  the  mortgagee  and  assignor  had  of  a  pre- 
ceding unregistered  mortgage,  was  held  by  the  court  of  chancery 
in  the  case  of  Conover  v.  Van  Mater,  8  C  E.  Or.  481. 

The  decision  was  put  upon  the  non-negotiable  character  of  a 
chattel  mortgage,  which  is  a  mere  chose  in  action.  Mr.  Pomeroy 
asserts  that  so  long  as  the  distinction  between  negotiable  ana  non- 
negotiable  obligations  is  preserved  in  our  jurisprudence,  it  must 
be  considered  as  settled  that  the  assignee  takes  subject  to  all 
equities. 

In  the  recent  case  of  Decker  v.  Boice,  83  N.  Y.  816,  decided 
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iti  the  court  of  appeals  in  the  state  of  New  York,  it  wis  Leld 
that  the  assignee  in  good  faith  and  for  a  valuable  consideration, 
of  a  recorded  chattel  mortgage,  got  no  preference  over  a  prior 
unrecorded  mortgage  by  reason  of  such  record,  when  his  assignee 
was  precluded  from  claiming  it  by  reason  of  notice  of  such 
equity. 

I  think,  therefore,  that  if  Hoagland  occupied  the  position  of  s 
bona  fide  purchaser  of  the  Thomas  mortgage,  yet  as  his  assigno 
took  it  subjected  to  the  prior  lien  of  the  mortgage  to  Shampt 
nore,  he  is  unable  to  assert  a  larger  right 

The  decree  below  should  be  affirmed. 

Decree  umanvnumdy  ajtrwwd. 


John  Btjbhanb,  appellant, 

v. 

John  R.  Beam  et  al.,  respondents. 

L  In  «  partition  suit  where  lands  are  sold,  and  a  minor  ha*  an  undivided 
interest,  an  agreement  between  buyers  who  bid  at  the  sale  that  their  purchases 
should  be  reported  by  the  commissioners  in  the  name  of  a  person  to  whom  no 
land  was  struck  off,  will  not  bar  the  infant  heir  from  a  right  in  equity  to  re- 
cover from  the  original  purchasers  the  full  amount  of  the  consideration-money 
expressed  in  the  deed  executed  to  the  substituted  grantee,  who  paid  a  part  by 
his  bond  secured  by  mortgage. 

2.  In  this  case  such  grantee  delivered  a  declaration  to  said  buyers,  stating 
that  he  held  title  for  himself  and  them,  in  trust,  to  sell  the  lands  and  divide 
the  profits  pro  rata,  but  making  no  covenants  as  to  losses. — Hdd\  that  a  scheme 
of  this  nature  con.d  not  exempt  the  defendants  connected  therewith,  and  who 
were  familiar  with  the  entire  transaction,  from  an  equitable  liability  to  tht 
minor  heir  for  any  deficiency  in  the  proceeds  of  the  sale  of  the  mortgaged 
premises  to  pay  the  full  amount  due  upon  the  bond,  in  the  absence  of  an  ex- 
i  release  on  arriving  at  legal  maturity. 


On  appeal  from  a  decree  advised  by  Vice-Chancellor  Bud, 
whose  opinion  is  reported  in  Burhans  v.  Beam,  9  Stew.  Eq.  497 
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Mr.  Eugene  Stevenson,  for  appellant. 

Mr.  John  W.  Griggs,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Patebson,  J. 

The  single  question  involved  in  this  appeal  is  whether  may 
person  other  than  the  obligor  of  a  bond  is  liable  to  pay  say 
money  that  may  remain  due  thereon  after  a  sale  of  the  premises 
described  in  the  mortgage  by  which  the  obligation  was  secured. 
It  is  necessary  only  to  state  the  facts  disclosed  by  the  testimony 
that  bear  directly  upon  the  matter  in  controversy. 

From  these  it  appears  that  the  complainant  held  an  interest 
in  lands  in  the  city  of  Patereon,  which  were  sold  ten  years  ago 
by  commissioners,  under  proceedings  in  partition  in  the  orphan! 
court  of  the  county  of  Passaic.  He  was  a  minor  at  the  time, 
and  his  guardian  received,  on  his  account,  a  certain  sum  of 
money  and  this  bond  and  mortgage  as  coming  to  him  from  such 
sale.  On  his  attaining  full  age,  his  guardian,  to  whom  transfer 
had  been  made,  assigned  these  securities  to  him.  The  obligor 
and  mortgagor,  the  defendant  John  R.  Beam,  took  a  deed  from 
the  commissioners  in  his  individual  name,  but  under  an  agree- 
ment with  his  co-defendants,  John  J.  Brown,  John  H.  H indie 
and  Thomas  D.  Hoxie,  by  which  they  became  interested  equally 
with  him  in  the  transaction.  The  conditions  of  this  agreement 
were  expressed  in  a  declaration  of  trust  of  even  date  with  the 
deed  to  John  R.  Beam,  and  executed  by  the  latter  to  his  co- 
defendants  aforesaid,  each  of  whom  admits  contributing  a  propor- 
tionate share  of  the  consideration-money  paid  by  Beam  to  the 
commissioners,  and  also  of  interest  for  more  than  two  years  upon 
the  securities.  It  is  manifest,  then,  that  the  defendants  above 
named  intended  to  be  participators  in  the  scheme  in  equal  shares. 
Whether  they  have  become  bound  in  equity  by  their  acts  in  the 
premises  is  to  be  determined  here.  Mr.  Brown,  Mr.  Hindle  and 
Mr.  Hoxie  claim  and  insist  that  if  the  venture  was  profitable 
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they  were  to  share  with  Mr.  Beam  whatefer  might  be  realised 
over  the  expenses,  but  were  not  to  be  responsible  for  any  de- 
ficiency or  loss.  The  decision  below  sustains  them  in  respect  to 
the  latter  position.  The  complainant  considers  this  arrangement 
to  be  a  mere  subterfuge,  the  result  of  a  combination  to  avoid 
liability,  a  one-sided  agreement,  the  written  words  of  which  bear 
a  marked  resemblance  to  the  oral  language  whereby  the  pale- 
faced  hunter  proposed  to  his  Indian  comrade  to  divide  the  con- 
tents of  the  bag  of  game.  Mr.  Beam  does  not  admit  or  deny  the 
assertion  of  these  three  co-defendants  in  their  answers  and  testi- 
mony respectively.  It  is  clear,  also,  that  Brown,  Hindle  and 
Hoxie  attended  the  sale  and  bought,  or  intended  to  buy.  The 
agreement  expressed  in  the  declaration  of  trust,  and  accepted  by 
the  commissioners,  was  substituted  for  the  bids  of  purchase  made 
at  the  auction  sales  by  David  B.  Beam,  Brown,  Hindle  and 
Hoxie,  and  the  commissioners  reported  a  cash  sale. 

Upon  the  face  of  the  facts  thus  developed,  it  is  evident  that  if 
the  purchases  of  Brown,  Hindle  and  Hoxie  had  been  completed 
in  the  original  form,  the  liability  of  each  would  have  been  un- 
questioned. Hindle,  in  his  answer  under  oath,  affirms  "  that  the 
transaction,  so  far  as  this  defendant  was  concerned,  was  a  mere 
speculation.'1  He  deposes  that  when  Hoxie  wished  him  to  go 
into  the  scheme  as  a  good  thing  for  speculation,  he  refused  at 
first,  "  because  I  told  him  the  property  I  had  bought,  so  far  from 
being  a  speculation,  1  had  paid  for;  and  what  I  did  own  I 
wanted  to  own ; "  and  "  I  was  not  going  to  give  my  bond  and 
mortgage  when  I  had  money  to  pay  for  what  I  bought."  But 
when  he  was  told  "  they  were  going  to  put  this  property  they 
had  bought  into  a  trustee's  hands  and  sell  it,  and  that  I  would 
not  be  liable  at  all,  on  those  grounds  I  put  my  five  lots  in.1* 
The  declarations  of  Mr.  Hindle  in  his  answer  and  deposition! 
differ  on  the  point  whether  his  interest  in  the  purchase  was,  or 
was  not,  a  matter  of  speculation.  It  may  be  that  he  did  re- 
gard the  scheme  as  being  of  a  different  character  from  his  origi- 
nal purchase.  Mr.  Hoxie,  in  his  answer,  admits  bidding  and 
buying  at  the  auction  sale,  and  insists  more  than  once  that  the 
scheme  did  not  contemplate  even  the  shadow  of  an  agreement  by 
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which  be  was  to  be  responsible  outside  of  the  mortgage.  He 
admits,  like  Mr.  Brown  and  Mr.  Hindle,  to  have  paid  his  share 
of  interest  so  long  as  that  was  kept  up.  He  died  daring  the 
pendency  of  the  cause.  It  is  established  by  the  evidence  that 
each  of  these  three  defendants  had  fall  personal  knowledge  of 
all  the  circumstances  preceding  the  transaction  contained  in  the 
declaration  of  trust,  and  cannot  plead  ignorance  or  innocence  in 
that  respect  Will  an  arrangement  of  this  nature  enable  them 
to  avoid  in  equity  a  liability  they  could  not  have  escaped  in  law, 
provided  there  had  been  no  intervention  of  a  trustee,  and  each 
had  paid  and  secured  his  purchase  in  manner  analogous  to  Mr. 
Beam? 

Consider  fully  the  facts  disclosed  in  the  history  of  this  trans- 
action. Here  was  a  sale  in  partition,  attended  by  the  three  de- 
fendants, Brown,  Hindle  and  Hoxie,  Each  intended  to  become 
a  purchaser.  One  acted  as  auctioneer,  and  struck  off  lots  to  him- 
self ;  whether  a  fraud  in  contemplation  of  law  or  not,  is  of  no 
particular  consequence.  When  he  thus  bought  he  says  it  was 
not  as  a  matter  of  speculation,  and  he  proposed  to  pay.  After- 
ward he  was  persuaded  to  pool  or  put  his  lots  in  a  venture  by 
which  he  would  not  become  liable  at  all.  This  was  the  induce- 
ment under  which  he  joined  in  the  scheme,  and  converted  his 
original  bona  fide  purchase  into  what  his  answer  calls  a  mere 
speculation.  Another,  the  defendant  Hoxie,  who  held  oat  this 
inducement  to  Hindle,  also  was  a  bidder,  and  says  the  scheme 
was  designed  to  protect  the  parties  from  incurring  any  loss  be- 
yond the  mortgage,  while  profits,  if  any  should  be  realised,  were 
to  be  divided.  The  third  had  made  arrangements  to  buy  through 
the  principal  promoter  of  the  scheme,  and  agrees  with  the  others 
in  saying  the  three  were  to  share  in  any  gain.  According  to  the 
concurrent  declarations  of  these  defendants,  the  plan  was  that 
John  R.  Beam  was  to  sustain  all  loss,  but  was  to  give  them  three- 
quarter  part  of  the  profits.  This  complainant  was  a  minor  heir, 
who  could  not  act  for  himself,  could  do  nothing,  consent  to 
nothing,  waive  nothing.  The  commissioners  were  trustees,  the 
duties  of  whom  were  prescribed  by  statute.  Not  having  followed 
the  directions  of  that  statute,  they  had  become  liable,  certainty 
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to  a  minor  owner  if  not  to  others  in  interest,  by  reporting  a  sale 
as  made  for  cash,  when  the  greater  part  of  the  consideration  was 
secured  by  mortgage,  and  a  deed  was  executed  to  one  who  was 
not  a  bidder,  directly  or  indirectly,  at  the  sale.  No  conditions 
of  purchase  were  signed,  and  no  transfer  of  bids  appears  on  the 
record  or  the  face  of  the  deed.  About  these  facts  therfe  is  no 
dispute,  and  the  respondents  place  their  defence  fairly  and  squarely 
upon  the  express  ground  that  a  liability  on  the  part  of  others 
than  Beam,  beyond  the  money  invested,  is  excluded  carefully  and 
designedly.  Answers,  depositions  and  the  declaration  of  trust 
all  tell  substantially  the  same  unvarying  story — that  the  scheme 
contemplated  an  avoidance  of  responsibility  for  loss  on  the  part 
of  these  three  answering  defendants,  while  reserving  a  share  of 
profit  proportioned  to  their  interest.  This  court  now  is  asked, 
with  the  connection  of  these  defendants  plainly  visible  through- 
out the  transaction  from  beginning  to  end,  to  confirm  and  estab- 
lish, as  against  an  infant,  an  agreement  of  the  nature  disclosed 
in  this  case.  That,  in  their  judgment,  cannot  be  done  unless  the 
broad  equity  arising  from  the  facts  in  favor  of  the  complainant 
can  be  overthrown  by  the  considerations  urged  on  behalf  of  thr 
defendants.     These  will  be  examined  briefly. 

Two  insistments,  principally,  are  relied  on  for  this  purpose* 
One  is  that  the  complainant,  as  assignee,  takes  no  more  rights 
and  acquires  no  more  remedies  than  the  commissioners  possessed. 
The  argument  is,  that  as  the  latter  could  have  no  recourse  on 
the  answering  defendants,  the  assignment  could  convey  nothing 
better  than  the  commissioners  could  claim.  But  who  is  the 
complainant,  and  under  what  circumstances  did  he  become 
assignee  of  the  bond  and  mortgage  ?  How  does  it  appear  that 
he  was  a  party  in  the  agreement,  or  could  be  concluded  by  the 
acts  of  the  commissioners  and  the  declaration  of  trust?  Of 
what  consequence  to  him  are  the  intentions  of  the  parties  as 
manifested  by  deeds  or  declarations,  or  any  other  writings  by 
which  he  could  not  be  bound?  He  was  incapacitated,  legally, 
from  acting  in  the  premises.  His  guardian  was  ignorant  of  the 
real  nature  of  the  transaction  for  four  months  succeeding  it* 
close.    The  commissioners  did  not  consult  the  guardian  or  hew 
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who  were  of  age,  but  regulated  the  business  themselves.  Charles 
Rurhans  testifies  directly  to  this,  and  supposed,  until  the  settle- 
ment in  November,  1873,  that  they  were  to  have  the  securities 
of  those  to  whom  he  heard  lots  struck  off  at  the  sales.  He  ob- 
jected, at  the  settlement,,  to  the  bond  and  mortgage  of  John  R 
Beam,  saying,  "  Ream  did  not  bid  or  buy  at  the  sale."  Undet 
.such  circumstances,  how  can  it  be  said,  in  justice  or  equity,  thai 
the  complainant  had  no  more  right  in  the  matter  than  the  com- 
missioners, who  had  acted  illegally  and  so  become  responsible? 

The  other  insistment  is,  that  no  new  liability  is  created  by  th« 
assignment.  None  is  claimed.  That  existed  before  and  at  the 
time  the  transfer  was  made  to  the  guardian.  The  equity  was 
complete  in  the  heir  as  soon  as  the  deed  and  mortgage  were  ex* 
changed.  That  assignment  did  not  affect  his  right  in  any  way, 
the  right  remaining  the  same  with  or  without  the  mere  formality 
of  transfer.     There  is  nothing  in  either  of  these  insist  men  ts. 

This  disposes  also  of  the  suggestion  of  acceptance  or  waiver 
on  the  part  of  the  guardian  by  taking  or  receiving  the  securities 
in  question.  In  the  first  place,  that  could  not  conclude  the  in- 
fant; and,  secondly,  she  was  not  consulted  until  after  the  sale. 
No  knowledge  prior  to,  or  at,  or  until  four  months  after  that,  is 
brought  home  to  her.  On  no  principle  of  equity  can  the  mere 
assignment  to  the  guardian  operate  as  an  estoppel,  or  deprive  the 
complainant  of  his  remedy  against  the  commissioners  or  these 
three  defendants.  Only  an  express  release  from  him  on  attain 
ing  full  age  could  be  effectual  for  such  a  purpose.  The  testi- 
mony shows  that  the  heirs  or  representatives  expected  to  receive 
the  obligations  of  those  who  bid  off  lots  at  the  sale,  and  not  of 
one  who  was  no  purchaser  then.  There  is  no  evidenoe  mani- 
festing that  either  the  guardian  or  the  complainant  took  the 
securities  for  more  than  they  were  worth,  and  that  is  all  the 
mere  transfer  to  the  latter  did,  without  evidence  that  he  accepted 
the  assignment  in  full  satisfaction  of  his  claim. 

The  cases  cited  in  the  opinion  from  the  New  Jersey  reports  in 
relation  to  rights  arising  or  liabilities  created  by  an  assignment  of 
the  bond  and  mortgage,  do  not  seem  applicable  to  the  circumstances 
of  this  case  under  the  view  taken.    Those  authorities  simply  cover 
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transfers  of  such  securities  between  individuals.  The  analogy 
would  fail  here  in  several  essential  particulars,  and,  besides,  no 
one  claims  new  rights  under  the  assignment;  the  equities  existed 
when  that  was  executed,  and  remained  unchanged. 

The  conclusion  is,  that  the  defendants,  Brown,  Hindle  and 
Hoxie,  were  purchasers  at  the  sale,  and  designed  to  become 
liable  for  the  full  amount  of  their  bids.  Afterwards,  they  com- 
bined in  a  scheme  to  which  they  contributed  capital  pro  rata. 
f  hey  paid  interest  thereon,  they  arranged  for  a  sale,  they  stipu- 
lated for  its  control,  and  they  provided  for  a  distribution  of 
profits.  Having  done  all  these  things  with  a  full  knowledge 
that  the  sale,  which  they  attended  as  buyers,  was  under  a  parti- 
tion in  which  a  minor  was  interested,  the  rights  of  whom  could 
not  be  bound  by  any  agreement  with  the  commissioners  or  among 
themselves,  these  are  strong  reasons  why  they  should  be  liable  in 
equity  to  the  complainant  for  a  proportionate  share  of  any  loss 
that  might  occur,  and  must  prevail.  That  would  have  been  the 
case  if  they  had  paid  for  such  purchase-)  in  whole,  or  as  arranged 
through  a  trustee,  in  part,  and  secured  the  remainder.  It  is 
equally  difficult  to  understand,  though  not  in  question  here,  that 
there  is  no  liability  to  Beam,  as  contended  by  the  respondent,  for 
any  deficiency  he  might  have  to  pay.  The  result  attained  renders 
unnecessary  a  consideration  of  the  right  of  the  complainant  to  a 
decree  against  these  defendants  as  a  partnership  debt  on  the  bond, 
or  that  he  should  be  subrogated  to  the  right  of  Beam  to  enforce 
contribution,  though  the  latter  would  seem  to  be  an  equity  in  the 
case.  The  order  that  said  defendants,  John  J.  Brown,  John  H. 
Hindle  and  Margaret  Hoxie,  executrix,  are  not  liable  for  any 
deficiency  of  proceeds  of  sale  of  the  mortgaged  premises  to  satisfy 
the  mortgage  debt  of  the  complainant,  should  be  reversed,  and  a 
decree  entered  affirming  such  liabijity,  with  costs. 

No  evidence  appearing  to  connect  the  defendant  Libbie  Benner 
with  any  intention  of  becoming  a  purchaser  at  the  auction  sales, 
or  of  any  knowledge  of  the  sales  by  the  commissioners,  or  of  the 
agreement  contemplated  by  the  declaration  of  trust,  the  decree  in 
her  favor  should  be  affirmed.  The  defendant  John  R.  Beam9 
having  pleaded  a  discharge  in  bankruptcy  from  the  debt  upon 
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the  bond  in  question,  and  the  plea  sustained,  the  order  in  raped 
to  his  liability  also  should  be  affirmed. 

For  affirmance— Dixon,  Magie,  Reed,  Green— 4. 

For  reversal — The  Chief  Justice,  Depue,  Scuddeb,  Van 
Svckel,  Clement,  Cole,  Kibe,  Patebson,  Whttakeb— 9. 


The  Inhabitants  of  the  Township  of  West  Obanqi, 

appellants, 


James  W.  Field,  respondent 


m 


1.  The  diversion  of  surface-water  by  the  grading  of  public  streets  done  i 
competent  authority,  by  which  the  water  is  cast  upon  plaintiff's  premises,  < 
not  constitute  an  actionable  wrong. 

3.  The  public  authorities  have  no  right,  by  the  construction  of  artificial 
drains  in  such  streets,  to  divert  the  water  from  where  it  would  otherwise  flow, 
and  thereby  collect  it  and  cast  it  upon  complainant's  lands. 

8.  The  complainant  must  bear  the  flowage  of  surface-water  cast  upon  his 
lands  in  consequence  of  the  alteration  of  grades,  but  a  scheme  of  drainage  oan- 
not  be  put  into  operation  by  which  the  surface-water  is  prevented  from  follow- 
ing the  street  grades,  to  his  detriment 

On  appeal  from  a  decree  of  the  chancellor,  whoee  opinion  h 
reported  in  Field  v.  West  Orange,  9  Slew.  Eq.  118. 

Mr.  John  W.  Taylor,  for  appellants. 

Mr.  James  W.  field,  for  respondent 

The  opinion  of  the  court  was  delivered  by  # 

Van  Stgkel,  J. 

The  bill  is  filed  to  enjoin  the  defendants  from  continuing  to 
discharge  the  drainage  of  certain  streets  upon  the  complainant9! 
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lands,  by  which  they  are  submerged  and  rendered  valueless  and 
unhealthy. 

The  bill  alleges  that  the  municipal  authorities,  by  the  construc- 
tion of  ditches  and  artificial  conduits  in  the  highways,  have 
diverted  the  flow  of  the  surface-water  from  the  course  in  which 
it  would  be  carried  by  the  grade  of  the  streets,  and  have,  by  such 
means,  collected  all  the  surface-water  in  a  large  area  and  caused 
it  to  be  thrown  upon  the  complainant's  lands. 

To  this  bill  a  general  demurrer  has  been  filed,  and  therefore 
the  question  is  presented  whether,  in  any  aspect  of  the  case  as 
stated  by  the  bill,  the  defendants  have  exceeded  their  authority. 

In  Bowlaby  v.  Speer,  2  Vr.  861,  the  defendant,  by  the  erection 
of  a  building  on  his  own  premises,  diverted  the  flow  of  the  sur- 
face-water from  his  own  land  to  that  of  the  plaintiff.  The 
resulting  loss  to  plaintiff  was  held  to  be  damnum  absque  tn/uria, 
for  which  no  action  will  lie. 

Town  of  Union  ads.  Durkes,  9  Vr.  21,  presented  the  case 
of  a  diversion  of  surface-water  by  the  grading  of  public  streets 
done  under  competent  authority,  by  which  the  water  was  cast 
upon  the  plaintiff's  premises.  This  was  also  held  by  our  su- 
preme court  not  to  constitute  an  actionable  wrong. 

As  stated  in  that  case,  the  authorities  are  quite  uniform  in 
holding  that  no  responsibility  attaches  for  damage  done  by  the 
diversion  of  surface-water  by  the  public  authorities,  where  the 
diversion  is  merely  incidental  to  and  occasioned  by  the  making 
or  alteration  of  street  grades. 

The  injury  complained  of  here  is  not  that  consequent  upon  the 
alteration  of  grades,  but  flows  from  a  scheme  put  into  execution 
by  the  municipal  authorities,  by  which  the  water  is  prevented 
from  following  the  grades  of  the  streets.  By  means  of  artificial 
ducts  or  channels  the  surface-water  over  a  large  district  is  carried 
away  from  where  it  would  otherwise  be  discharged,  and  made  to 
pour  upon  the  complainant's  lands. 

Thus  what  is  styled  the  common  enemy,  which  every  proprietor 
must  resist  as  best  he  may,  is  invested  with  accumulated  volume 
and  force,  and  thrown  upon  one  in  ease  of  all  others.  The  effect 
of  this  application  of  the  doctrine,  as  the  chancellor  well  says, 
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would  be  to  condemn  private  property  to  public  use  without 
compensation. 

In  Massachusetts,  there  are  cases  denying  a  right  of  action  to 
the  individual  under  such  circumstances,  but  there,  a  public 
statute  provides  that,  when  any  owner  of  land  adjoining  a  high- 
way sliall  sustain  any  damage  in  his  property  by  reason  of  any 
raising,  lowering  or  other  act  done  for  the  repairing  of  such  way, 
he  shall  have  compensation  therefor,  to  be  determined  by  the 
selectmen  of  the  town.  Although  the  rule  adopted  in  New 
Tork  accords  with  that  of  our  supreme  court  in  the  Durkea 
case,  the  court  of  appeals  of  New  York,  in  79  N.  Y.  4.70  (Noo- 
n/an v.  City  of  Albany),  distinguished  the  case  where,  by  means  of 
artificial  structures  in  the  streets,  the  surface-water  of  a  large 
territory  was  collected  and  discharged  on  the  premises  of  the 
plaintiff,  and  held  that  an  action  would  lie  for  the  consequent 
injury. 

Unless  the  right  of  municipalities  is  limited  to  this  extent 
there  would  be  nothing  to  restrain  them  from  constructing  sewers, 
by  which  the  concentrated  surface-water  of  an  entire  city  would 
be  cast  upon  the  premises  of  any  proprietor  that  might  arbitra- 
rily be  selected  to  bear  the  burden. 

The  cases  furnish  no  authority  for  such  an  invasion  of  prop- 
erty rights  without  making  due  reparation. 

The  rights  of  an  overseer  of  the  highways,  under  section  46 
of  the  road  act  {Rev.  p.  1006),  to  enter  on  lands  adjacent  to  the 
highways  for  purposes  therein  mentioned,  is  not  hereby  intended 
j  be  called  in  question. 

That  section  of  the  road  law  was  passed  March  16th,  1798, 
and  is  found  in  Pat.  p.  327,  since  which  time  the  right  of  the 
overseer  to  exercise  the  granted  power  has  never  been  successfully 
challenged. 

In  my  opinion  the  decree  below  should  be  affirmed,  with  ooeti 

Decree  unanimously  affirmed. 
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Joseph  J.  Summerbbll,  appellant, 


Martha  A.  Summerbell,  respondent 

A  confession  of  adultery  written  by  the  wife  in  the  presence  of  and  nndet 
the  eye  of  the  husband,  is  presumed  to  be  procured  by  his  coercion,  and  if  not 
a  safe  basis  upon  which  to  build  np  and  support  a  charge  of  adultery  against 
the  wifa 


On  appeal  from  a  decree  refusing  complainant  a  divorce  and 
dismissing  his  bill,  advised  by  Barker  Gummere,  Esq.,  whose 
opinion  is  as  follows: 

The  parties  in  this  cause  resided  at  Milford,  in  the  county  o* 
Hunterdon,  in  this  state,  at  the  time  of  the  filing  of  this  bill,  and 
their  marriage  is  proved. 

The  complainant  charges  in  his  bill  of  complaint  that  the 
defendant  committed  adultery  with  Dr.  John  H.  Helm,  of  Pern, 
Indiana,  in  the  months  of  July,  August,  September  and  October, 
in  the  year  1877;  and  that  she  also  committed  adultery  with 
one  George  I.  Reed,  her  brother-in-law,  at  Madison,  Indiana,  in 
the  month  of  September,  in  the  same  year ;  and  at  Peru,  Indiana, 
and  at  Toledo,  Ohio,  in  the  months  .of  September,  October  and 
November,  in  the  same  year,  and  prays  a  divorce  a  vinculo. 

The  answer  denies  the  charges  of  the  bill,  and  the  suit  is  vigor- 
ously contested  by  the  defendant 

In  support  of  the  charges  of  adultery  set  forth  in  the  bill,  the 
complainant  has  produced  in  evidence  three  writings  signed  by 
the  defendant  on  September  10th,  1878,  but  each  dated  Septem- 
ber 7th,  1878. 

The  first  writing  states  that  the  defendant  had  been  solicited 
to  oommit  adultery  by  one  Dr.  Parsons,  one  A.  A.  Hollembeak 
and  one  O.  D.  King,  but  had  refused  them ;  and  that  she  had  per- 
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mitted  one  T.  C.  Phillips  to  pat  his  arm  around  her  and  lam 
her  a  few  times,  but  had  never  committed  adultery  with  him. 

The  second  writing  states  that  she  committed  adultery  with 
Dr.  Helm,  who  was  her  medical  attendant  at  the  time,  on  one 
occasion,  after  the  doctor  had  been  "doctoring"  her,  and  after 
that  occasion  the  criminal  act  was  several  times  repeated. 

The  third  writing  states  that  the  defendant  committed  adultery 
with  Mr.  Reed,  for  the  first  time,  when  he  took  her  to  an  edi- 
torial convention  (which,  as  appears  from  the  testimony  in  the 
cause,  was  held  at  Madison,  Indiana,  in  September,  1877),  and 
that  after  that  the  criminal  act  was  several  times  repeated  in 
various  rooms  in  Mr.  Reed's  house  at  Peru,  Indiana  (where  the 
defendant  was  then  visiting  and  sojourning),  and  on  another 
occasion  "  at  the  hotel,"  which  hotel  is  identified  by  the  testi- 
mony in  the  cause  as  being  the  Boody  House,  in  Toledo,  Ohio, 
and  the  occasion  is  identified  as  a  journey  of  the  defendant  on 
her  return  from  Peru,  Indiana,  to  her  husband's  home  in  New 
Jersey,  escorted  by  Mr.  Reed  from  Peru  to  Toledo. 

Although  these  writings  are  formally  separate,  yet  they  were 
all  executed  by  the  defendant  at  one  and  the  same  time,  and 
together  constitute  one  "confession  "  of  guilty  conduct 

The  circumstances  under  which  the  confession  was  made  are 
detailed  by  the  subscribing  witness,  Miss  Caroline  Forman. 

The  complainant  had  informed  her  several  days  before  Sep- 
tember 10th,  1877,  that  he  should  call  on  her  to  witness  some 
papers.  On  the  morning  of  September  10th,  she  went  to  his 
house  and  was  met  by  him  in  the  hall,  at  the  foot  of  the  staire, 
and  informed  by  him  that  she  was  needed  as  a  witness.  He  then 
conducted  her  to  his  study  on  the  second  floor,  and  the  defendant 
entered  the  room  at  about  the  same  time,  and  saying  she  was 
glad  to  see  her,  seated  herself  at  the  table  and  began  to  write 
upon  the  papers  called  "  the  confession,"  copying  from  another 
paper  held  in  her  hand,  and  signing  her  name  to  each  writing; 
that  the  writings  were  then  passed  to  the  witness,  who  subjoined 
with  her  own  hand  the  attestation  clause  uow  appearing  upon 
each,  copying  said  clauses  from  a  form  in  the  handwriting  of  tht 
complainant,  and  signed  her  name  to  such  as  a  witness;  that  tbt 
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complainant  took  the  writings  when  thus  completed ;  that  the 
witness  was  not  informed  and  knew  nothing  of  their  contents; 
that  the  witness  and  defendant  then  went  down  stairs  into  the 
parlor,  and  after  some  conversation  on  indifferent  subjects  the 
witness  left  the  house. 

The  contract  of  marriage  is  tripartite,  the  husband,  the  wife 
and  the  state  being  the  parties  thereto;  and  it  can  neither  be 
entered  into  nor  dissolved  except  by  the  consent  of  and  in  the 
manner  prescribed  by  the  state.  It  necessarily  follows  that  no 
admissions  by  either  party  to  the  contract,  however  conclusive 
upon  such  party,  can  be  conclusive  upon  the  state  in  a  suit  for 
the  dissolution  of  the  contract,  and  that  such  dissolution  cannot 
safely  be  decreed  unless  the  admission  be  corroborated  by  strong 
proofs.  From  an  early  day  such  has  been  the  rule  of  the  com- 
mon law.  In  England,  the  one  hundred  and  fifth  canon  of  1603 
prescribed,  among  other  things,  "  that  credit  be  not  given  to  the 
sole  confession  of  the  parties  themselves,  however  taken  upon 
oath,  either  within  or  without  the  court  "  The  canon  obviously 
leaves  to  a  confession  some  weight  as  evidence,  but  what  that 
weight  should  be  is  left  curiously  in  doubt  by  the  English  cases. 
Thus  in  Williams  v.  Williams,  1  Hagg.  299,  Lord  Stowell  says 
that  a  confession  is  a  species  of  evidence  which,  though  not  in- 
admissible, is  to  be  regarded  with  great  distrust,  while  in  Morti- 
mer v.  Mortimer,  8  Hagg.  S10,  the  same  learned  judge  announ- 
ces that  a  confession  ranks  high,  "  I  should  say  highest  in  the 
scale  of  evidence,"  though  in  the  same  case  he  admits  that  the 
rule  that  confessions  alone  will  not  support  a  charge  of  adultery, 
is  too  firmly  established  to  be  shaken. 

In  Harris  v.  Harris,  8  Hagg.  876,  Dr.  Lushington  is  more 
intelligible  when  he  says  that  a  confession  perfectly  free  from 
all  taint  of  collusion,  when  confirmed  by  circumstances  and 
conduct,  ranks  among  the  highest  species  of  evidence  These 
impressions,  though  from  such  weighty  sources,  are  unsatisfac- 
tory. It  is  difficult  to  conceive  that  a  species  of  evidence  which 
the  canon  stamps  as  insufficient,  which  one  learned  judge  regards 
with  distrust,  and  another  equally  learned  judge  requires  to  be 
oonfirmed  by  circumstances  and  conduct,  can  rank  high  as  evi- 
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dence,  logically— evidence  that  is  insufficient  to  sustain  a  decree 
which,  standing  alone,  is  to  be  distrusted,  and  which  is  of  weight 
only  when  corroborated  by  circumstances  and  conduct  appearing 
from  other  testimony  iu  the  cause,  must  rank  low  in  the  scale  of 
evidence. 

The  facts  and  circumstances  of  the  cases  throw  the  best  light 
upon  the  meaning  of  the  learned  judges.  In  Williams  v.  Wil- 
liams, the  confession  was  contained  in  a  letter  from  the  alleged 
adulteress  to  her  sister,  and  there  was  proof  aliunde  that  she  fre- 
quently visited  her  alleged  paramour  and  was  with  him  alone  at 
his  lodgings,  yet  a  divorce  was  refused.  In  Mortimer  v.  Mortimer, 
the  confession  was  made  by  the  alleged  adulteress  when  in  articulo 
mortis,  as  she  supposed,  both  to  her  husband  and  her  sister-in- 
law,  and  was  set  forth  in  the  husband's  complaint,  which  was 
excepted  to  on  the  ground  that  the  confession  alone  was  insuffi- 
cient, and  that  no  other  acts  or  facts  were  averred  which  were 
sufficient  to  sustain  it,  and  the  exception  was  sustained.  In  Har- 
ris v.  Harris,  it  was  proved  that  the  wife  had  conducted  herself 
with  general  levity,  had  been  very  attentive  to  her  alleged  para- 
mour and  jealous  of  his  attentions  to  other  women,  and  on  the 
occasion  of  a  picnic  party  had  persuaded  another  lady  to  separate 
themselves  from  the  party  and  go  into  a  wood,  and  that  on  ar- 
riving in  the  wood  the  wife  "whooped"  until  the  paramour 
joined  them ;  her  companion,  who  was  gathering  flowers,  ob- 
serving the  pair  reclining  on  a  bank,  he  with  his  arm  around 
her  waist,  called  to  the  wife  to  come  away,  and  upon  her  refus- 
ing to  do  so,  she  left  the  pair  in  that  position.  Subsequently, 
apon  being  told  by  a  friend  of  her  husband  that  the  paramour 
lad  admitted  that  he,  on  that  occasion,  had  sexual  intercourse 
with  her,  she  did  not  deny  it,  but  exclaimed  "  he  is  a  dirty 
scoundrel,"  and  then  said  she  knew  it  was  impossible  to  live  with 
Iter  husband  after  what  had  happened,  and  that  she  would  leave 
his  house  if  promised  that  there  should  be  no  further  investiga- 
lion  of  her  conduct.  The  entire  absence  of  other  proof  than  the 
confession  in  Mortimer  v.  Mortimer;  the  absence  of  any  proof  of 
personal  familiarities  or  of  indications  of  illicit  affection  in  Wil- 
liams v.    Williams,  although    imprudent  conduct  and  abundant 
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opportunities  were  clearly  proved,  and  the  presence  of  proof  in 
Harris  v.  Harris  of  illicit  affection,  of  rendezvous,  and  of  famili- 
arities, position  of  parties,  and  circumstances  leading  to  the  very 
brink  of  the  adulteries,  sufficiently  indicate  the  reasons  for  the 
status  assigned  to  the  confessions  in  the  respective  causes. 

So,  also,  in  Burgess  v.  Burgess,  8  Hagg.  228,  the  wife  con- 
fessed her  adultery  to  her  husband,  and  afterwards  admitted 
to  a  third  person  that  she  had  so  confessed,  the  proof  aliunde 
was  that  her  paramour,  an  inmate  of  her  husband's  house,  paid 
her  constant  attentions;  that  she  desired  his  attentions  and 
always  wanted  to  sit  next  to  him ;  that  he  sat  so  close  to  her  as 
almost  to  be  in  her  lap ;  that  they  took  every  opportunity  to  be 
alone  together;  that  when  on  a  fishing  party  they  went  off  to- 
gether to  a  spot  a  half  mile  distant  from  the  party;  that  when 
both  were  visiting  a  friend,  she  was  seen  coming  out  of  her 
paramour's  chamber,  in  which  he  was  then  present ;  that  both 
left  the  drawing-room  and  were  absent  about  an  hour,  and  on 
their  return  that  both  were  flurried  and  a  good  deal  heated.  The 
confession  was  deemed  to  be  sufficiently  supported  and  a  divorce 
was  decreed. 

In  Noverre  v.  Noverre,  1  Rob.  4$8,  the  wife  confessed  her 
adultery  to  two  persons  other  than  her  husband,  and  the  proof 
aliunde  was  that  the  husband  (a  surgeon)  left  his  house  daily 
early  in  the  morning,  and  was  absent,  generally,  until  evening; 
that  the  paramour,  a  pupil  of  the  husband  and  an  inmate  of  his 
house,  sought  the  wife  as  soon  as  the  husband  left  the  house,  and 
spent  the  time  of  his  absence  in  her  company  in  the  drawing- 
room,  walking  in  the  garden,  and  sitting  in  the  arbor,  and  that 
when  the  husband's  return  was  announced  they  immediately 
separated ;  that  she  was  often  in  the  bedroom  of  her  paramour, 
when  he  was  there,  sometimes  for  ten  minutes  at  a  time;  that 
the  wife  and  paramour  retired  for  the  night  much  earlier  than  the 
husband,  who  sat  up  to  a  late  hour ;  and  that  the  wife  often 
came  out  of  her  room  in  her  dressing-gown  and  stood  on  the 
stairs  talking  to  the  paramour  until  the  servants  went  to  bed, 
passing  them  and  leaving  them  standing  on  the  stairs,  and  that 
they  behaved  like  lovers.    The  court  held  that  extreme  famili- 
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arity  and  ample  opportunity  being  proved,  and  being  convinced 
that  the  confessions  were  genuine,  the  spirit  of  the  canon  was  not 
violated  by  pronouncing  for  a  divorce. 

So,  also,  in  Owen  v.  Owen,  £  Hogg.  861,  the  wife  confessed 
her  adultery  in  letters  to  a  person  other  than  her  husband,  and 
the  proof  aliunde  was  of  great  intimacy  with  the  paramour;  thai 
on  one  occasion  he  passed  the  night  at  her  house,  while  her  hus- 
band was  absent ;  that  on  two  other  occasions  she  was  absent 
from  her  husband's  house  all  night,  and  refused  to  say  where  she 
had  been,  although  proved  not  to  have  been  at  the  house  of  the 
friend  to  which  she  had  said  she  was  going ;  and  that  she  bad 
tried  to  suborn  witnesses  to  testify  that  on  those  occasions  she  slept 
where  no  suspicion  could  attach  to  her.  The  court  held  that 
there  was  no  collusion  in  the  confessions,  and  as  there  was  suffi- 
cient evidence  to  corroborate  them,  a  divorce  should  be  ordered. 

In  Grant  v.  Orant,  8  Curteis  16,  the  confessions  of  the  wife's 
adultery  were  contained  in  her  letters  to  her  paramour,  and 
the  proof  aliunde  was  that  there  was  great  intimacy  between 
them;  and  on  one  occasion  improper  personal  liberties  on  his 
part ;  and  that  on  another  occasion  he  passed  the  night  at  her 
bouse  during  the  absence  of  her  husband;  and  that  this  visit  was 
concealed  from  the  husband.  The  court  held  that  the  letter? 
were  sufficiently  corroborated,  and  a  divorce  was  decreed 

In  Tucker  v.  Tucker,  11  Jur.  893,  the  confession  of  tLe  wife's 
adultery  was  contained  in  a  letter  from  the  wife  to  the  husband's 
father ;  and  the  proof  aliunde  was  that  after  her  husband  sent 
her  from  his  house,  she  went  with  her  alleged  paramour  to  a 
distant  city,  and  there  took  lodgings  and  passed  the  night; 
there  was  no  proof  of  improper  intimacy  between  them  before  the 
confession.  The  court,  without  adverting  to  the  corroborating 
circumstances  subsequent  to  the  confession,  decreed  a  divorce 
seemingly  upon  the  sole  ground  that  the  confession  was  not 
collusive.  This  ruling,  if  so  intended,  is  certainly  a  relaxation 
of  the  rule  theretofore  enforced,  but  it  does  not  seem  to  have 
been  followed  in  subsequent  cases. 

Thus  in  Deane  v.  Deane,  18  Jur.  68,  the  wife,  while  on  a 
visit  to  a  friend,  left  her  house  and  went  to  the  house  of  a  young 
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gn married  officer,  and  stayed  there  with  him  for  a  fortnight,  re- 
fusing to  leave  him  when  requested  to  do  so  by  her  friend. 
Subsequently  she  wrote  to  her  husband  expressing  her  remorse 
for  her  guilty  conduct,  and  though  the  confession  was  plainly 
free  from  collusion,  yet  the  divorce  was  <le<  reed,  not  upon  the 
confession  alone,  but  upon  the  whole  testimony. 

And  in  Shuldham's  Divorce,  12  CI.  &  Fin.  868,  a  letter  from 
the  wife  to  the  husband,  confessing  adultery,  was  held  not  to  be 
sufficient  evidence  of  adultery,  but  upon  a  commission  being 
issued,  it  was  further  proved  that  the  wife  had  been  very  inti- 
mate with  the  paramour  in  India,  that  she  went  with  some 
friends,  with  her  husband's  consent,  to  the  Cape  of  Good  Hope, 
was  soon  joined  there  by  her  paramour,  and  after  a  time  returned 
with  him  to  India,  and  there  lived  with  him  and  gave  birth  to  a 
obild  more  than  a  year  after  leaving  her  husband,  and  thereupon 
a  divorce  was  decreed. 

It  is  clear,  therefore,  that  up  to  the  time  of  the  institution  of 
the  matrimonial  court,  no  divorce  was,  iu  fact,  granted  in 
England  solely  upon  the  unsupported  confession  of  the  crimina- 
ted party,  adjudged  by  the  court  to  have  been  made  without 
collusion.  Although  Dr.  Lushington,  in  his  later  decisions,  was 
inclined  to  magnify  the  importance  of  apparently  non-collusive 
confessions,  yet  in  Noverre  v.  Noverre,  he  clearly  states  the  fun- 
damental difficulty  in  these  words :  "  No  tribunal  is  to  be  trusted 
with  the  power  to  determine  that  which  is  impossible,  namely, 
whether  such  a  confession  be  genuine  or  not." 

There  are  cases  in  the  United  States  which  seem  to  adjudge 
that  a  divorce  may  be  decreed  upon  the  confession  alone,  if  the 
court  be  satisfied  from  surrounding  circumstances  that  it  was  made 
without  collusion.  Tewksbury  v.  Tewksbwy,  4  How.  (Miss.)  109 ; 
Matchin  v.  Matchin,  6  Pa.  St.  832.  But  it  is  to  be  noted  that  in 
both  of  these  cases  there  was,  in  fact,  strong  corroborative  proof 
of  the  fact  of  adultery.  The  only  case  that  I  have  found,  in 
which  a  divorce  has  been  granted  solely  upon  a  confession  ad- 
judged to  have  been  made  without  collusion,  is  Billings  v.  2?tf- 
lings,  11  Pick.  461. 

In  our  state  the  rigidity  of  the  rule  seems  not  to  have  been 
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relaxed.  The  confession  of  the  criminated  party  has  been  uni- 
formly required  to  be  supported  by  proof  of  the  fact  of  adultery; 
and  our  courts  have  treated  confessions  as  objects  of  suspicion. 
Thus,  in  Gvtch  v.  Clutch,  Sax.  474.,  the  following  language  is 
used  :  "  In  cases  of  this  kind  the  court  takes  the  confessions  of 
parties  with  very  great  caution,  and  they  are  never  held  sufficient 
without  strong  corroborating  circumstances.91  In  MUkr  v.  Millar, 
1  Or.  Ch.  189:  "These  admissions  are  not  to  be  received  as  a 
general  rule  with  much  faith;  they  are  competent  when  con- 
nected with  other  proof,  but  not  without.  The  reason  assigned 
is,  that  there  is  great  danger  of  collusion  between  the  parties,  or 
of  confessions  being  extorted/'  And  in  Jones  v.  Jones,  SCR 
Or.  S61,  the  present  chief-justice,  sitting  as  master,  observes: 
"  Indeed  the  approved  rule  of  law  appears  to  be,  that  a  divoroe 
will  not  be  granted  when  the  admissions  of  the  criminated  party 
constitute  the  entire  basis  upon  which  to  rest  the  conclusion  of 
guilt  Such  evidence,  it  is  said,  may  convince  to  a  moral  cer- 
tainty ;  but  it  do**  not  fill  the  measure  of  legal  proof"  To  these 
authoritative  deliverances,  must  be  added  the  well-considered 
words  of  Chancellor  Kent.  He  says,  in  Belts  v.  Betis,  1  Johns. 
Ch.  197:  "The  party's  confession  may  and  does  aid  other 
proofs,  but  the  decree  must  not  rest  alone,  nor  perhaps,  essen- 
tially, on  such  confessions;  for  there  is  great  danger  of  collusion 
between  the  parties,  or  of  confessions  extorted,  or  made  designedly 
to  furnish  means  of  evidence."  These  confessions,  therefore*  are 
to  be  received  in  this  case  with  jealousy,  and  to  be  weighed  with 
caution,  and  to  be  supported  with  facts  and  circumstances  tending 
to  demonstrate  the  charge  to  the  satisfaction  of  the  court 

It  is  apparent  that  a  confession,  to  be  entitled  to  any  material 
weight  as  evidence  of  adultery,  must  not  only  be  shown  to  be 
free  from  collusion,  but,  when  made  by  the  wife,  must  also  be 
shown  to  have  been  made  freely,  without  compulsion  or  undue 
influence  on  the  part  of  the  husband,  and  it  must  also  appear 
that  the  husband  has  not  caused  it  to  be  prepared  as  a  means  of 
formal  proof. 

I  take  the  rule  to  be  that,  if  the  proofs  in  a  cause  irrespective 
of  the  confession  of  the  criminated  party,  well  nigh  demonstrate 
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the  fact  of  the  adultery  charged,  but  dc  not  entirely  satisfy  tin 
conscience  of  the  court,  the  confession  may  then  (if  free  from  sus- 
picion of  collusion  or  duress,  or  improper  influence,  or  of  having 
been  prepared  to  furnish  evidence)  be  permitted  to  decide  the 
otherwise  doubtful  judgment  of  the  court.  In  applying  this  rule 
to  the  present  case,  I  have  concluded  that  the  confessions  of  the 
defendant  are  entitled  to  little  weight  They  do  not  appear  to 
be  collusive.  The  subsequent  letters  and  conduct  of  the  defend- 
ant go  far  to  repel  any  suspicion  on  this  ground,  but  the  circum- 
stances attending  the  making  of  the  confessions  are  suspicious. 
They  were  apparently  in  course  of  preparation  for  several  days, 
at  the  husband's  house,  and  the  attesting  witness  was  notified  by 
him,  several  days  before  their  execution,  that  her  attendance 
would  be  required.  They  were  signed  by  the  defendant  in  her 
husband's  presence  and  under  his  eye.  The  endorsement  upon 
each  of  the  papers  was  copied  by  the  defendant  from  a  paj>er 
couched  in  terms  evidently  intended  to  rebut  what  the  husband 
felt  would  be  a  most  natural  inference  under  the  circumstances, 
to  wit,  that  he  had  extorted  the  confessions  or  procured  them  by 
undue- influence,  and  the  careful  preparation  for,  and  the  execu- 
tion of  the  formal  attestation  of  each  paper  by  the  subscribing 
witness,  copying  from  a  form  prepared  by  the  complainant,  indi- 
cate clearly  that  the  complainant  procured  them  as  a  means  of 
evidence.  It  seems  certain  that  the  complainant  procured  these 
confessions  and  that  they  were  designed,  by  these  guarded  for- 
malities, to  furnish  means  of  proving  his  wife's  alleged  adultery, 
and  that  in  this  respect  the  confessions  are  within  the  ruling  in 
Beits  v.  Beits.  These  papers  emanate  directly  from  the  parties 
to  the  suit.  They  are  deliberately  prepared  in  the  seclusion  of 
the  family,  and  even  when  executed  their  contents  are  concealed 
from  the  attesting  witness.  How  they  were  procured,  what  mo- 
tive or  influences  operated  upon  the  defendant,  what  inducements 
were  held  out,  are  secrets  known  only  to  the  parties,  and  which 
the  law  of  evidence  shuts  out  from  the  knowledge  of  the  court. 
All  that  I  can  know  of  them  is,  that  they  were  prepared  with 
the  husband's  knowledge,  that  they  were  executed  under  his  eye, 
and  that  they  were  prepared  to  be  used,  as  they  have  been  used, 
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m  the  means  of  proving  the  wife's  adultery.  I  regard  such  a 
confession  as  the  object  of  a  just  suspicion,  and  as  surrounded 
with  highly  suspicious  accompaniments.  The  burden  is  on  the 
complainant  to  prove  that  the  confessions  of  the  defendant  were 
voluntarily  and  freely  made,  and  there  is  certainly  no  evidence 
tending  to  show  that  fact — the  legal  presumption  is  to  the  con- 
trary. 

I  must  look,  therefore,  to  the  other  proofs  to  determine 
whether  the  adulterous  acts  charged  upon  the  defendant  in  the 
bill  are  satisfactorily  maintained. 

The  first  charge  stated  in  the  bill  is  that  the  defendant  com- 
mitted adultery  with  Dr.  Helm  in  the  mouths  of  July,  August, 
September  and  October,  in  the  year  1877,  at  Peru,  in  the  state 
of  Indiana.  It  appears  from  the  testimony  in  the  cause,  that 
the  health  of  (he  defendant  had  been  delicate  since  the  birth  of 
her  child  in  1873;  that  after  the  birth  a  weakness  of  the  genera- 
tive organs  supervened,  which  culminated  in  chronic  inflammation 
of  the  neck  of  the  uterus;  that  the  disease  continued  to  some 
extent  until  the  year  1877;  that  in  1877,  she  visited  her  sister, 
Mrs  Margaret  B.  Reed,  at  Peru,  Indiana,  taking  her  child  with 
her;  that  in  April,  1877,  Dr.  Helm  was  called  to  attend  the 
child,  and  on  that  occasion  was  introduced  to  the  defendant  by 
Mrs.  Reed ;  that  while  attending  the  child  Dr.  Helm  was  con- 
sulted by  the  defendant  as  to  her  own  state  of  health,  and  upon 
examination,  he  found  her  to  be  affected  with  inflammation  of  the 
yagina  and  urethra  aud  displacement  of  the  uterus;  that  he  at- 
tended her  twice  on  this  occasion ;  that  she  then  left  Peru,  and 
that  he  n?xt  attended  her  on  her  return  to  that  place  in  the  lat- 
ter part  of  July,  and  continued  to  attend  her  until  sometime 
in  November,  except  when  she  was  absent  from  Peru,  making 
his  visits  once  in  five  days  during  the  menstrual  interval; 
that  his  treatment  consisted  of  the  applications  of  powerful  solu- 
tions of  iodine  and  carbolic  acid  with  glycerine  until  the  inflamma- 
tion had  been  reduced,  and  then  applying  a  pessary  to  be  worn 
by  the  patient  and  intended,  by  constant  pressure  upon  the  uterus, 
to  restore  it  to  its  normal  position ;  that  his  professional  services 
were  rendered  to  the  defendant  gratuitously,  she  being  the  wife 
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of  a  clergyman,  in  conformity  to  an  obligatory  professional  rule; 
that  Dr.  Helm  was  of  opinion  that  the  defendant  should  abstain 
from  sexual  intercourse  with  her  husband  until  her  cure  should 
be  completed,  and  that  as  a  delicate  way  of  advising  her  to  that 
course,  he  sent  her  the  work  of  a  medical  author  upon  such 
diseases,  just  before  her  departure  from  Peru  for  her  borne,  and 
desired  ber  to  read  a  paragraph  he  had  marked,  and  which  para- 
graph advised  abstention  from  sexual  intercourse  during  the 
continuance  of  such  complaints. 

There  is  no  evidence  that  the  doctor's  visits  were  at  unusual 
boors,  of  unusual  duration  or  of  undue  frequency.  There  is  no 
evidence  of  any  but  professional  visits  to  her  on  his  part,  or  of 
any  marks  of  affection  or  intimacy  between  them.  So  far  as  the 
evidence  shows,  the  only  relation  between  them  was  that  of 
physician  and  patient  It  was  contended  by  the  counsel  of  the 
oomplainant  that  the  act  of  the  doctor  in  sending  to  the  defend- 
ant the  medical  publication  above  mentioned,  was  so  grossly  in- 
delicate as  to  justify  the  inference  of  improper  relations  between 
them ;  that  the  doctor  has  exaggerated  the  severity  of  the  de- 
fendant's disease;  that  his  accounts  of  his  treatment  of  it  are 
inconsistent  with  her  frequent  excursions,  and  particularly  that 
his  testimony  is  suspicious,  in  that  he  attempts  to  show  that  the 
act  of  sexual  connection  would  have  been  unpleasant  to  her  and 
difficult,  if  not  impossible,  on  his  part.  I  do  not  think  his  testi- 
mony is  obnoxious  to  these  criticisms;  it  is  clear  from  the 
whole  testimony  that  the  health  of  the  defendant  was  seriously 
impaired,  both  before  and  during  her  visit  to  Peru ;  it  is  equally 
clear  that  disorder  of  the  sexual  organs  was  the  cause  of  her  ill- 
health,  and  that  such  disorder  was  considerable.  I  think  the 
doctor's  account  of  the  extent  of  the  disease  and  of  his  treatment 
of  it  is  entirely  credible,  and  is  not  inconsistent  in  its  details,  nor 
contradicted  by  surrounding  circumstances;  nor  do  I  think  his 
mode  of  advising  her  as  to  abstention  from  sexual  intercourse 
with  her  husband,  at  all  suspicious,  nor  can  I  see  anything  in 
the  proofs  to  justify  the  inference  that,  early  iu  November,  1877, 
he  was  anxious  to  bring  about  a  meeting  and  sexual  intercourse 
between  the  defendant  and  complainant,  in  order  to  hide  the 
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effects  of  his  own  previous  adultery  with  her.  Such  anxiety  is 
not  consistent  with  his  advice  to  her  late  in  the  same  month,  on 
the  eve  of  her  departure  to  her  home,  to  abstain  from  sexual 
commerce  with  her  hushand ;  if  the  charges  of  the  bill  were  true, 
of  acts  of  adultery  in  November,  the  doctor  would  hardly  have 
given  this  advice. 

In  my  opinion  there  are  no  proofs  in  the  cause,  dehor*  the 
confession,  tending  to  criminate  Dr.  Helm;  and  I  hold  that  this 
charge  is  not  sustained.  The  positive  denial  of  the  charge, 
though  unnecessary,  is  conclusive. 

The  remaining  charge  stated  in  the  bill  is  that  the  defendant 
committed  adultery  with  her  brother-in  law,  George  I.  Reed, 
editor  of  the  Peru  "  Republican/9  at  Madison,  Indiana,  in  Septem- 
ber, 1877 ;  and  in  September,  October  and  November,  in  the 
same  year,  at  Peru,  Indiana,  at  Toledo,  Ohio,  and  at  other 
places  in  Indiana  and  Ohio. 

The  complainant  has  not  attempted,  dehor*  the  confession,  to 
prove  any  acts  of  adultery  by  the  defendant  with  Reed,  except 
at  Madison,  in  the  month  of  September,  1877,  and  at  Toledo, 
in  the  mouth  of  November,  in  the  same  year;  hence,  the  in- 
quiry is  limited  to  the  sufficiency  of  the  testimony  to  prove  the 
alleged  adulterous  acts  on  those  occasions. 

The  defendant,  as  before  stated,  was  visiting  her  relatives  in 
Indiana,  during  the  months  above  mentioned,  staying  part  of  the 
time  with  her  brother  at  Kokomo,  Indiana,  and  a  part  of  the 
time  with  her  sister,  Mrs.  Reed,  at  Peru.  As  to  the  alleged 
adultery  at  Madison,  it  appears,  from  the  testimony,  that  while 
the  defendant  was  staying  at  Kokomo,  Mr.  and  Mrs.  Reed  were 
invited  to  attend  an  editorial  convention  at  Madison,  Indiana, 
and  that  Mrs.  Reed,  who  had  intended  to  accompany  her  hus- 
band to  that  convention,  was  taken  sick  a  day  or  two  before  the 
time  of  starting  and  was  unable  to  go;  that  she  or  her  husband, 
Mr.  Reed,  or  both  of  them,  then  wrote  to  the  defendant,  inviting 
her  to  accompany  Mr.  Reed ;  that  her  brother  and  his  wife  ad- 
vised her  to  go;  and  that  her  brother's  wife  lent  her  a  traveling 
dress  for  the  journey.  That  the  defendant,  leaving  her  clothes 
at  Kokomo,  went  to  the  house  of  her  sister,  Mrs.  Reed,  at  Peru, 
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and  proceeded  thence  to  the  editorial  convention  at  Madison, 
under  the  escort  of  Mr.  Reed ;  that  they  were  absent  some  three 
or  four  days,  and  that  on  their  return  the  defendant  stopped  at 
Kokomo,  and  went  to  her  brother's  house,  and  that  Mr.  Reed 
continued  his  journey  to  Peru.  There  is  no  evidence  of  any 
prior  illicit  affection  or  improper  intimacy  between  the  defendant 
and  Mr.  Reed,  nor  of  any  contrivance  between  them,  or  on  the 
part  of  either,  to  bring  about  this  excursion,  or  of  any  improper 
conduct  between  them  during  the  excursion,  or  of  any  oppor- 
tunity for  sexual  intercourse. 

I  hold  that  the  charge  that  the  defendant  committed  adultery 
with  Mr.  Reed,  at  Madison,  is  not  supported  by  any  evidence 
other  than  that  of  the  confession. 

As  to  the  alleged  act  of  adultery  at  Toledo,  it  appeara  that 
while  the  defendant,  together  with  Mrs.  Reed,  was  staying  at 
the  house  of  her  brother  at  Kokomo,  in  the  latter  part  of  No- 
vember, 1877,  she  received  a  letter  from  the  complainant, 
which  caused  her  many  tears  and  much  nervous  agitation,  and 
that  she  said  she  must  go  home  at  once  to  her  husband,  then 
living  at  Milford,  in  this  state ;  that  her  brother  furnished  her 
with  money  for  her  journey  home ;  that  he  was  unable  to  leave 
his  home,  but  sent  word  to  Mr.  Reed,  at  Peru,  to  accompany 
the  defendant  on  her  journey  homeward,  as  far  as  Toledo ;  that 
Mrs.  Reed  accompanied  the  defendant  to  her  own  house  at  Peru, 
and  requested  Mr.  Reed  to  escort  the  defendants  far  as  Toledo; 
that  the  defendant  desired  to  start  from  Peru  immediately ;  that 
Mr.  Reed  was  unable  then  to  leave  Peru,  but  was  willing  to  go 
with  her  if  she  would  wait  until  the  next  day,  which  she  concluded 
to  do;  that  the  defendant  was  so  nervous  that  night  that  she 
slept  with  her  sister,  Mrs.  Reed,  the  husband  going  to  another 
room ;  that  her  condition  was  such,  and  she  expressed  such  dis- 
taste for  stopping  at  a  hotel  in  Toledo,  that  Mrs.  Reed  requested 
Mr.  Reed  to  procure  a  room  as  nearly  adjoining  the  defendant's 
room  as  he  could ;  that  Mr.  Reed  and  the  defendant  proceeded 
to  Toledo,  which  appears  to  have  been  a  necessary  halting- place, 
and  arrived  in  the  "  Boody  House  "  in  Toledo,  after  ten  o'clock 
in  the  evening ;  that  Mr.  Reed  applied  to  the  clerk  of  the  hotel 
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for  rooms  adjoining  each  other,  or  communicating  with  each 
other,  and  entered  on  the  registry  of  the  hotel  either  "G.  L 
Reed  and  sister/'  or  "  O  I.  Reed  and  sister,  Mrs.  Suramerbell ; " 
that  they  were  assigned  to  two  rooms,  designated  as  124,  con- 
sisting of  an  outer  room,  with  an  entrance  from  the  hall,  and 
containing  a  bed  and  the  usual  bedroom  furniture,  and  of  an  ad- 
joining smaller  room,  having  no  entrance  except  by  a  door  open- 
ing from  the  outer  room,  and  also  containing  a  bed  and  the  usual 
bedroom  furniture;  that  Mr.  Reed  and  the  defendant  were  con- 
ducted to  these  rooms  and  occupied  them  during  the  night  of 
November  28th,  1877;  that  6n  the  next  day  after  dinner  the 
defendant  proceeded  on  her  journey  home,  via  the  Pennsylvania 
railroad  train  which  left  Toledo  at  two  o'clock  P.  M.,  and  that 
Mr.  Reed  returned  home.  The  complainant  contends  that  the 
occupying  of  these  rooms  by  Mr.  Reed  and  the  defendant  is  strong 
corroborative  proof  of  the  fact  of  adultery. 

In  determining  the  weight  of  this  evidence,  it  is  to  be  noted 
that  there  is  no  proof  of  any  antecedent  illicit  affection,  undue 
intimacy  or  undue  familiarities  between  these  parties ;  that  the 
journey  was  not  contrived  between  the  parties;  that  Mr.  Reed 
did  not  volunteer  to  escort  the  defendant,  but  was  requested  to 
do  so  by  a  message  from  her  brother  and  a  further  request  from 
the  defendant's  sister,  his  own  wife,  and  that  he  declined  to  ac- 
company the  defendant  unless  she  postponed  her  departure  until 
the  next  day ;  that  the  defendant  was  in  a  nervous  condition, 
and  that  Mrs.  Reed  had  requested  Mr.  Reed  to  procure  a  room 
as  nearly  adjoining  that  of  the  defendant  as  he  could.  Under 
these  accompaniments  I  do  not  thiuk  that  the  occupancy  of  these 
rooms  by  Mr.  Reed  and  the  defendant  raises  more  than  the  slight- 
est suspicion  of  adulterous  intercourse  between  them. 

All  that  can  be  said  is,  that  if  they  had  been  inclined  to  com- 
mit adultery,  the  opportunity  for  the  act  had  been  afforded 
them. 

But  this  is  not  sufficient;  not  only  the  opportunity  for  the 
crime,  but  also  the  will  to  commit,  must  be  established.  Beret- 
mans  v  Berehnam,  1  C.  E.  Or.  122;  Black  v.  Block,  S  Stew 
Eq.  228. 
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In  this  case  there  are  no  circumstances  whatever  to  justify  the 
inference,  or  even  the  suspicion,  that  the  parties  had  any  lascivi- 
ous inclinations  to  each  other.  The  nervous  distress  of  the  de- 
fendant seems  to  have  been  great,  and  it  is  improbable  that  while 
in  such  condition  she  would  hive  been  animated  by  illicit  passion. 
Nor  do  I  thiuk  the  circumstances  of  their  occupying  these  two 
rooms,  aided  by  Mr.  Reed's  registering  Mrs.  Summerbell  as  his  sis- 
ter, inconsistent  with  their  innocence.  It  is  as  probable  that  each 
of  them  occupied  separate  rooms  and  beds  as  that  both  occupied 
the  same.  And  in  such  case  that  interpretation  will  be  adopted 
whioh  is  consistent  with  innocence.  Mount  v.  Mount,  '2  Mc- 
Cart.  162;  Berckmans  v.  Berckmans,  1  C.  E.  Or.  122.  In  my 
opinion  the  parties  were  imprudent,  but  th  re  is  no  evidence  and 
hardly  a  suspicion  of  their  guilt. 

Even  if  the  circumstances  had  been  more  suspicious  than  they 
seem  to  me,  as  to  the  alleged  acts  of  adultery  with  Mr.  Reed,  both 
at  Madison  and  at  Toledo,  yet  I  think  the  testimony  of  Mr.  Reed 
sufficient  to  remove  all  suspicion.  He  is  shown  to  be  a  man  of 
standing  and  respectability.  His  testimony  is  clear  and  straight- 
forward, and  he  emphatically  testifies  to  his  innocence.  Although 
criminated  by  the  charges  of  the  bill,  yet  the  mere  charge  does 
not  materially  discredit  him.  Berckmans  v.  Berckmans,  2  C.  E. 
Or.  468.  And  in  the  absence  of  clear  proof  to  the  contrary,  his 
testimony  is  conclusive  of  his  innocence.  Mayer  v.  Mayer,  6  G 
E.  Or.  246. 

In  conclusion,  I  am  of  opinion  that  the  confession  in  this  case 
was  not  collusive,  but  that  it  was  procured  by  the  complainant  to 
be  used  as  evidence  of  his  wife's  adultery,  and  that  it  is  open  to 
the  legal  presumption  of  I  aving  been  procured  by  the  influence 
of  the  complainant  exerted  over  his  wife  for  that  purpose,  and 
that  for  both  of  these  reasons  it  is  insufficient  to  prove  the  facts 
of  adultery  charged ;  and  I  am  further  of  opinion  that  the  other 
evidence  in  the  cause  does  not  furnish  sufficient  corroborative 
proofs  of  the  fact  of  adultery.  The  acts  of  adultery  charged,  or 
any  of  them,  are  not  proved  to  my  satisfaction  beyond  a  reason- 
able doubt,  and  in  such  case  our  courts  have  wisely  determined 
that  a  divorce  should  be  refused.     Berckmans  v.  Berckmans,  t 
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a  R  Or.  468;  Marsh  v.  Mhrsh,  1  Stew.  Eq.  196.  I  resi*ct- 
fully  advise  the  chancellor  that  the  complainant's  bill  be  dis- 
missed, with  costs. 

Mr.  E.  O.  Harris  and  Mr.  John  P.  Stockton,  Atty  Gen.,  for 
appellant,  cited — 

Robinson  v.  Robinson,  lSw.A  Tr.  S6S  ;  Williams  v.  Williams, 
L.  R.(l  P.&  D.)  81;  Baker  v.  Baker,  18  Cal  87;  Conant  v. 
Omani,  10  Cal.  264. ;  Sawyer  v.  Sawyer,  Walk.  Ch.  52;  Hot- 
fit  v,  Harris,  2  Hogg.  876;  Matchin  v.  Matchin,  6  Pa.  SL 
888;  Troyman  v.  Troyman,  27  Miss.  S8S;  Billings  v.  Billings, 
11  Pick.  461;  Herman  v.  McLean,  16  La.  2£. 

Mr.  M.  Beasley,  Jr.,  and  Mr.  W.  D.  Holt,  for  defendant 
The  opinion  of  the  court  was  delivered  by 

Van  Sygkel,  J. 

The  complainant  charges  in  his  bill  of  complaint  that  the  de- 
fendant committed  adultery  with  Dr.  Helm,  of  Peru,  Indiana, 
in  the  year  1877,  and  also  with  her  brother-in-law,  Reed,  at 
Madison,  Indiana,  and  at  Peru  and  Toledo,  in  the  same  state,  in 
the  year  1877,  and  he  therefore  prays  a  divorce  a  vinculo.  In 
support  of  the  charges  of  adultery  the  complainant  has  pro- 
duced the  written  confessions  of  the  wife. 

The  master  who  advised  the  decree  below  concisely  states,  as 
follows,  the  circumstances  under  which  the  confession  was  made, 
as  detailed  by  the  subscribing  witness,  Miss  Caroline  For  man  : 

"The  complainant  had  informed  her  several  days  before  September  10th, 
1878,  that  he  should  call  on  her  to  witness  some  papers.  On  the  morning  of 
September  10th  she  went  to  his  house  and  was  met  by  him  in  the  hall  at  the 
foot  of  the  stairs,  and  informed  by  him  that  she  was  needed  as  a  witness.  He 
then  conducted  her  to  his  study  on  the  second  floor,  and  the  defendant  entered 
the  room  at  about  the  same  time,  and  Raying  that  she  was  glad  to  see  her, 
seated  herself  at  the  table  and  began  to  writ6  upon  the  papers  called  'the 
confession/  copying  from  another  paper  held  in  her  hand,  and  signing  her 
name  to  each  writing;  that  the  writings  were  then  passed  to  the  witness,  who 
subjoined  with  her  own  hand  the  attestation  clause  now  appearing  upon  each, 
copying  said  attestation  clauses  from  a  form  in  the  handwriting  of  tho  com 
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plainant,  and  signed  her  name  to  each  as  a  witness ;  that  the  complainant  took 
the  writings  when  thus  completed ;  iliat  the  witness  was  not  informed  and 
knew  nothing  of  their  contents ;  that  the  witness  and  defendant  then  went 
down  stairs  into  the  parlor,  and  after  some  conversation  on  indifferent  subjects 
the  witness  left  the  house." 

The  attestation  clause  prepared  by  the  husband  is  in  those 
words: 

"I  have  written  the  within  without  dictation  or  control  by  my  husband  or 
■ny  other  person,  without  any  promise  or  threat,  and  sign  in  presence  of  Miss 
Caroline  Forman  as  witness." 

Six  days  later  the  complainant  procured  the  following  paper 
to  be  signed  by  his  wife : 

"  Milfobd,  N.  J.,  Sept  16lh,  1878. 
*  By  this  writing  I  bear  witness  willingly  and  without  dictation  or  compul- 
sion, in  the  hope  alone  that  my  husband  will  pardon  my  faults,  that  he  has 
not  by  act  or  word  condoned  any  offence  committed  by  me  in  1877,  nor  for- 
given it;  that  the  separation  is  concealed  temporarily  only  to  save  me  from 
disgrace  before'  the  world,  at  ray  desire,  hoping  that  my  husband  will  yet  find 
it  in  his  heart  to  forgive  me. 

"Augb  Summerbell." 

The  language  of  this  paper  and  that  in  the  attestation  clause 
leave  no  doubt  in  my  mind  that  they  were  drawn  by  the  hus- 
band after  consultation  with  counsel,  to  be  used,  as  they  have 
been  used,  as  a  means  of  proving  the  wife's  adultery. 

If  he  had  offered  his  wife  as  a  witness  to  establish  his  case,  she 
would  have  been  promptly  rejected.  It  does  not  appear  why  her 
declarations  not  under  oath  should  be  received  with  more  favor, 
when,  out  of  the  presence  of  the  court,  the  husband  procures 
them  for  the  express  purpose  of  being  put  in  evidence. 

A'oonfessiou  procured  under  such  circumstances  cannot  be  re- 
garded as  the  free  and  voluntary  declaration  of  the  wife,  but 
most  be  treated  as  the  product  of  his  restraining  influence  ex 
erted  over  her  feebler  will.     It  was  penned  by  the  hand  of  (In; 
wife,  but  is  none  the  less  the  language  and  voice  of  the  husband. 

The  attestation  clause  by  which  the  complainant  sought  to 
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remove  the  presumption  of  constraint  which  he  knew  most 
attach  to  it,  only  adds  to  the  suspicion  with  which  it  must  be 
receive*]. 

The  analogies  of  the  law  lead  us  to  discredit  and  discard  all 
testimony  which  is  marked  by  this  infirmity.  A  confession  pro- 
cured from  an  accused  through  inducements  held  out  to  him  is 
utterly  rejected  as  evidence.  No  responsibility  attaches  for  an 
act  done  under  duress.  Even  in  certain  crimes  committed  by 
the  wife  in  presence  of  her  husband,  the  law  does  not  charge 
her  with  the  guilt  of  the  offence,  but  imputes  her  conduct  to  his 
coercion. 

If  these  ancient  principles  of  the  law  are  wisely  founded,  what 
probative  force  should  be  given  to  the  wife's  confession  of  guilt 
put  forth  at  a  time  and  place  appointed  by  the  husband ;  before 
a  witness  summoned  by  him,  attested  by  a  clause  drawn  by  his 
hand,  and  written  and  signed  in  his  presence  and  under  his  eye, 
with  the  purpose  of  using  it  against  her? 

In  my  judgment,  self-accusation  thus  procured  is  unworthy  of 
credit,  and  cannot  be  a  safe  basis  upon  which  to  build  up  and 
support  a  charge  of  adultery  against  a  wife. 

But  if  this  confession  is  not  absolutely  discarded  there  is  an 
absence  of  such  corroboration  aliunde  as  should  lead  the  judi- 
cial mind,  in  a  matter  of  such  vital  importance  to  the  family 
relation,  to  accept  it  as  true. 

The  first  charge  in  the  bill  is  that  the  defendant  committed 
adultery  with  Dr.  Helm,  at  Peru,  Indiana,  in  July,  August, 
September  and  October,  1877,  at  the  house  of  her  sister. 

Since  the  birth  of  her  child  in  1873  she  had  been  affected 
with  inflammation  of  the  neck  of  the  uterus,  which  had  become 
chronic.  The  doctor  says  his  treatment  consisted  in  applying 
powerful  solutions  of  iodine  and  carbolic  acid  to  the  inflamed 
parts,  and  that  a  pessary  was  applied  to  restore  the  uterus  to  its 
normal  position  by  constant  pressure. 

That  the  womb  trouble  was  real  and  not  assumed  is  evinced 
by  the  fact  that  after  the  defendant's  return  home  in  June,  1877, 
the  complainant  wrote  a  letter  to  Dr.  Helm,  requesting  a  state- 
ment of  the  line  of  treatment  he  proposed  to  pursue. 
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Doctor  Helm  further  asserts  that  sexual  intercourse  would 
have  been  disagreeable  to  her,  and  difficult,  if  not  impossible,  on 
his  part. 

He  swears  unequivocally  that  the  charge  of  illicit  connection 
with  him  is  absolutely  false,  and  that  he  never  acted  towards  her 
with  the  slightest  impropriety. 

There  is  no  evidence  to  show  that  he  visited  her  at  unusual 
hours,  or  with  undue  frequency,  or  that  he  was  at  any  time 
alone  in  the  house  with  her,  so  that  he  would  have  been  safe  from 
interruption,  or  that  he  ever  treated  her  with  familiarity  or  the 
least  indelicacy  He  is  shown  to  be  man  of  high  professional 
standing  and  irreproachable  character  in  the  community  where 
he  has  an  extensive  and  lucrative  practice. 

His  sworn  testimony,  unimpeached  as  it  is  by  a  single  circum- 
stance of  well-grounded  suspicion  against  him,  leaves  the  case 
without  the  slightest  corroboration  so  far  as  adultery  is  charged 
with  him. 

The  statement  in  the  confession  of  the  connection  with  Dr. 
Helm  is  thus: 

"One  time  after  doctoring,  when  he  said  May  still  a  moment,  I  won't  hurt 
yon  or  harm  you/  and  I  protesting  and  asking  him  to  go  away,  I  thought  he 
did,  bat  after  he  had  gone  I  found  he  had  done  as  he  wished.  I  half- way  gave 
up  after  that  several  times." 

That  Dr.  Helm,  who  then  weighed  over  two  hundred  and 
thirty  pounds,  could  have  had  connection  with  her  without  hei 
knowledge  until  he  left  her  is  simply  incredible.  That  he  could 
have  desired  sexual  intercourse  with  a  woman  in  her  condition  is 
equally  unworthy  of  belief. 

A  man  occupying  his  position  in  public  estimation  is  not  to 
have  his  character,  won  by  a  life  of  correct  and  honorable  de- 
portment, blasted  l>y  such  testimony. 

I  regard  this  part  of  the  charge  an  thoroughly  refuted.  Fal&e 
in  this  respect,  the  entire  confession  must  fall,  for  the  charge 
against  Reed  is  emphatically  denied  by  him  under  oath,  and  is 
equally  without  evidence  to  support  it. 

It  is  strenuously  urged  on  the  part  of  the  complainant  that  the 
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letters  of  the  wife  written  subsequent  to  the  confession  furnish 
the  requisite  corroboration. 

If  these  letters  admitted  the  adultery,  they  would  be  hut  the 
repetition  of  a  confession  made  under  the  presumption  of  orcr- 
oon,  after  the  wife  is  removed  from  the  presence  of  the  husbaud. 
There  would  still  be  an  absence  of  that  support  to  the  confession, 
by  facts  or  circumstances  aliunde,  essential  to  the  complainant's 
case,  to  justify  a  decree  in  his  behalf. 

But  I  am  unable  in  all  this  correspondence  to  find  anything 
that  can  with  any  certainty  be  construed  as  an  admission  of 
her  guilt.  In  themselves  the  letters  contain  no  such  admission, 
and  if  the  prior  confession  is  rejected,  they  give  no  support  to 
the  complainant  It  is  only  by  giving  effect  to  the  prior  con- 
fession and  reading  the  letters  in  connection  with  it,  that  an 
inference  unfavorable  to  the  defendant  is  drawn. 

In  her  after-letters  she  begs  for  forgiveness  from  her  husband 
and  shows  great  anguish  of  mind,  but  to  account  for  this  it  is 
not  necessary  to  adopt  the  hypothesis  that  she  had  been  guilty  of 
adultery. 

In  a  letter  written  to  the  complainant  April  23d,  1877,  by 
William  A.  Bell,  the  defendant's  brother,  the  latter  says  : 

"  Yoa  owe  it  to  yourself  as  much  as  to  Alice  to  correct  at  once  and  forever 
the  abuses  complained  of,  and  as  this  is  entirely  within  your  power,  I  do  not 
tee  why  you  cannot  give  her  assurances  that  will  be  satisfactory.  A  separation 
wi/tild  be  a  calamity  and  a  disgrace  to  both,  and  to  Carl  the  misfortune  is 
•imply  indescribable." 

It  is  apparent  in  the  case  that  the  wife  had  charged  the  hus- 
ljand  with  neglecting  and  ill-treating  her,  and  that  she  had  oom* 
inunicated  her  complaints  to  her  relatives  in  Indiana.  This 
resulted  so  seriously  that  a  separation  was  threatened. 

The  complainant  became  so  incensed  at  what  he  conceived  to 
be  undue  interference  by  her  relatives,  that  he  attributed  to  her 
sister,  Mrs.  Reed,  all  his  domestic  troubles.  His  jealousy  was 
also  aroused  by  D.  T.  McNeil,  the  widower  brother-in-law  of 
his  wife,  and  by  one  T.  C.  Phillips,  who  lived  in  the  west.  In 
a  letter  to  his  wife  dated  September  28th,  1878,  he  charges  that 


0  Stew.]  NOVEMBER  TERM,  188a  62* 

Summerbell •.  SummerbelL 

McNeil  was  her  lover,  that  she  had  received  too  much  attention 
from  him.  and  that  on  one  occasion  in  complainant's  presence  sin 
had  permitted  McNeil  to  put  his  arm  around  her  and  kiss  her, 
and  that  when  he  told  her  of  the  impropriety  of  this  conduct, 
the  charged  him  with  being  over  particular. 

The  case  clearly  shews  that  the  wife  had  complained  to  the 
husband  of  his  treatment  of  her,  that  he  had  made  a  counter 
charge  of  unwifely  conduct  against  her,  that  there  had  been 
bickerings  between  them,  and  that  their  mutual  altercations  had 
led  to  the  apprehension  of  a  separation  long  before  the  charge  of 
adultery  contained  in  the  bill  was  thought  of. 

In  a  letter  written  in  April,  1878,  the  complainant  speaks  of 
the  weakness  of  defendant's  mind  at  that  time,  a  weakness 
doubtless  incident  to  the  chronic  disorder  which  had  so  long 
afflicted  her  body.  In  such  condition  she  was  easily  controlled 
by  his  superior  will,  and  he  could  readily  have  impressed  her 
with  an  exaggerated  sense  of  her  wrong-doing,  and  magnified 
her  faults  or  slight  indiscretions  in  her  own  eyes.  When,  there- 
fore, she  received  the  first  two  letters  from  him,  written  after  the 
confession,  in  the  last  days  of  September,  from  Kokomo,  con- 
taining no  expressions  of  affection,  and  commencing  with  "  Mrs. 
Summerbell,"  indicating  too  plainly  that  her  husband  had  be- 
come estranged  from  her,  is  it  surprising  that  she,  to  avert  the 
threatened  breach,  was  quick  to  acknowledge  herself  in  the 
wrong  and  to  sue  for  forgiveness? 

Is  it  necessary,  under  such  circumstances,  to  attribute  the  dis- 
tress of  mind  disclosed  by  the  utterances  of  a  feeble  woman  to 
consciousness  of  criminal  misconduct?  Paroxysms  of  grief  have 
been  exhibited  by  women  for  far  less  cause  than  that  which  was 
present  to  move  her,  assuming  that  her  chastity  is  unimpeached. 

In  her  reply  to  these  letters,  written  by  her  from  Milford,  N. 
J.,  October  1st,  1878;  she  addresses  her  husband  as  "Dear  Jo- 
seph," and  says : 

"  Yesterday  I  received  yoar  second  letter  from  E.  I  got  the  little  one  ca 
Saturday,  and  the  '  Mrs.  8ummerbell'  stunned  me  so,  I  read  it  twenty  times 
before  I  began  to  see  a  glimmer  of  light,  and  then  I  thought  it  is  written  aAef 
r  letter,  but  I  did  not  see  through  either.    Have  you  decided  that  you 
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Thus,  after  pooling  oat  her  heart  to  her  husband,  and  i 
him  to  forgive  her,  to  what  did  she  refer  at  the  cause  of  this 
estrangement,  and  in  what  did  she  promise  to  amend  her  con- 
duct? 

In  nothing  save  to  abstain  from  future  complaints  to  her 
family,  or  to  him,  of  his  treatment  of  her,  with  the  assurance 
that  she  would  be  cooteut  with  her  lot  in  the  sphere  in  which  he 
had  placed  her.  Is  this  the  language  in  which  a  wife  sensible 
of  adulterous  conduct  would  have  addressed  a  husband  who  be- 
lieved in  her  guilt  ? 

Why  should  she  be  so  greatly  stunned  by  the  coldness  of  a 
husband,  if  she  thought  he  believed  that  she  had  so  repeatedly 
surrendered  her  person  to  the  embraces  of  other  men  ? 

How,  ander  such  circumstances  and  with  such  a  conviction! 
could  he,  before  he  left  her  and  after  the  confession,  have  been 
so  good  and  kind,  and  made  her  love  him  again  so  much  better 
than  ever? 

If  she  had  been  guilty  of  adultery  she  must  have  been  sen* 
•ible  that  the  mere  promise  of  reform  in  a  matter  comparatively 
so  trivial  as  her  complaints  of  him,  would  have  served  only  to 
incense  him. 

Ther  is  an  extraordinary  feature  which  marks  this  confession 
of  Septemljer  10th,  that  impels  me  to  exact  from  the  husband 
corroboration  for  it  of  a  far  higher  character  than  that  drawn  bj 
mere  construction  from  the  letters,  while  they  are  susceptible  of 
a  more  charitable  interpretation. 

The  confession  commences  thus : 
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"My  husband,  it  is  with  a  heart  fall  of  anguish  and  sorrow  and 
that  I  write  this  confession." 


Yet  on  the  morning  of  September  10th  she  greeted  pleasantly 
the  lady  who  she  knew  had  come  to  be  a  witness  to  a  declaration 
which  would,  if  published  and  credited,  consign  her  to  infamy. 
Without  displaying  a  trace  of  agitation  she  penned  it  down,  and 
signing  it  handed  it  to  her  husband  as  if  it  were  a  mere  business 
paper,  and  then  unconcernedly  went  down  stairs  into  the  'parlor 
with  the  subscribing  witness,  conversing  upon  indifferent  topics. 

Amazing  indifference  in  a  woman  not  steeped  in  vice  and 
lost  to  sense  of  shame ! 

That  there  must  have  been  some  understanding  between  the 
husband  and  wife  as  to  the  disposition  to  be  made  of  this  paper, 
and  the  motives  which  prompted  her  to  execute  it,  which  has  not 
been  revealed  to  us,  their  conduct  fully  persuades  me. 

The  renewal  of  endearments  between  them  immediately  after 
the  confession,  as  stated  so  naturally  iu  her  letter  of  October  1st, 
which  I  doubt  not  took  place,  is  inconsistent  with  his  belief  in 
her  guilt.  That  there  was  an  apparent  reconciliation  is  not  an 
unwarrantable  inference  from  the  haste  with  which  he  procured 
the  non-condonation  paper  from  her  before  condonation  had  been 
suggested  by  any  one. 

Again,  with  the  wife's  written  confession  in  his  pocket,  he 
never,  either  in  his  letters  to  her  or  in  his  subsequent  intercourse 
with  her  brothers,  expressed  the  slightest  indignation  for  the 
baseness  of  Helm  and  Reed,  in  betraying  the  confidence  reposed 
in  the  one  as  a  physician  and  in  the  other  as  a  brother-in-law. 

His  anger  was  aroused,  and  he  gives  vent  to  it  only  against 
McNeil  aud  Phillips,  in  his  letters  of  September  28th  and  30th, 
1878. 

in  the  latter  letter  he  gives  expression  to  the  conviction  that 
his  wife  had  improper  connection  with  Phillips,  although  she 
denied  it,  and  there  is  no  evidence  to  support  the  imputation. 
Phillips  was  a  paralytic,  so  far  enfeebled  by  his  disease  that  he 
died  in  July,  1878,  from  the  effects  of  it.  The  tone  of  these 
letters  leads  to  the  inference  that  he  distrusted  both  her  charge 
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against  Helm  and  Reed,  and  her  denial  as  to  McNeil  and  Phil- 
ips. 

It  is  quite  as  difficult  to  reconcile  many  circumstances  in  thw 
case  with  a  belief  in  the  guilt  of  Helm  and  Reed,  as  it  is  to  ex- 
plain expressions  in  her  letters  consistently  with  her  innocence. 

To  grant  the  complainant's  prayer  as  this  case  stands,  the  evi- 
dence consisting  only  of  unsworn  statements  of  the  wife,  the 
troth  of  which  she  now  stoutly  denies,  would  be  to  declare  ibat 
two  men  of  hitherto  unblemished  repute  have  been  guilty  of  a 
sritninal  act,  without  a  word  of  testimony  under  oath  to  prove 
the  delictum,  and  without  a  word  or  an  act  on  their  part  that 
justly  gives  color  to  the  accusation. 

I  know  of  no  instance  in  which  a  divorce  has  been  granted 
under  such  circumstances. 

In  my  opinion,  the  complainant  has  failed  to  present  the 
requisite  measure  of  proof  to  substantiate  the  allegations  in  his 
bill,  and  the  decree  below  denying  the  divorce  should  be 
affirmed,  with  costs. 

Since  the  filing  of  this  bill  there  has  been  a  change  in  the  law 
of  evidence,  which  makes  the  husband  and  wife  competent  wit- 
nesses in  divorce  suits.  Therefore,  under  the  circumstances  of  tikis 
case,  by  the  unanimous  vote  of  the  court,  the  dismissal  of  the 
bill  will  be  without  prejudice  to  the  filing  of  a  new  bill. 

For  affirmance — Dixon,  Knapp,  Parker,  Scudder,  Vas 
Syckel,  Clement,  Green,  Paterson — 8. 

For  reversal— Chief  Justice,  Depue,  Magie,  Re*d,  Coli, 
Kjrk,  Whitakeb— 7. 
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Provident  InaL  •.  Allen. 

Edward  F.  Dixey  et  al.,  appellants, 

v. 
Isaac  S.  Jennings  et  al.,  respondents. 

On  appal    from  a  decree  advised  by  Vice- Chancellor  Bird, 
whose  opinion  is  reported  in  Jennings  v.  Dixey,  9  Steio.  Eq.  JfiO. 

Mr.  Peter  L.  Voorhees,  for  appellants. 

Mr.  Charles  J.  Parker  and  Mr.  Barker  Gummere,  for  re- 
spondents. 

Per  Curiam. 

This  decree  unanimously  affirmed  for  the  reasons  given  by  the 
vice-chancellor 


The  Provident  Institution  fob  Savings,  appellant, 

v. 
Martin  B.  Allen  et  al.,  respondents 

On  appeal  from  a  decree  by  the  chancellor,  whose  opinion  il 
reported  in  The  Provident  Institution  for  Savings  v.  Allen,  JO 
Stew.  Eq.  86. 

Messrs.  Bentley  &  Hartsliorne,  for  appellant 

Mr.  Leon  AbbeU,  for  respondents. 

Per  Curiam. 

This  decree  unanimously  affirmed  for  the  reasons  given  by  the 
chancellor. 
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Lawrence  D.  Landrinr  et  al.,  appellants, 

v. 
George  Qifford,  respondent. 

On  appeal  from  a  decree  advised  by  V  ice-Chancellor  Vaa 
Fleet,  whose  opinion  is  reported  in  Qifford  v.  Landrine,  10  Stem. 
Eg.  127. 

Mr.  Gilbert  Chllins,  for  appellants, 

Mr.  William  Brinkerlioff.  for  respondent. 

Per  Curiam. 

This  decree  unanimously  affirmed  for  the  reasons  given  by  tht 

vice-chancellor. 


GU8TAVU8  A.  Hollinoer,  appellant, 

v. 

Samuel  K.  Syms,  executor  &c.,  respondent 

On  appeal  from  a  decree  of  the  Ordinary,  whose  opinion  if 
reported  in  Ilolltnger  v.  Syms,  10  Stew.  Eq.  221. 

Mr.  Gilbert  Collins  and  Mr.  John  C.  Besson,  for  appellant. 

Mr.  Frederick  B.  Ogden,  for  respondent 

Per  Curiam. 

This  decree  affirmed  for  the  reasons  given  by  the  Ordinary. 
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For  affirmance  —  The  Chief- Justice,  Depue,  Knapp, 
Maoie,  Parker,  Reed,  Scudder,  Van  Syckel,  Cole, 
Green,  Kirk — 11. 

For  reversal — Dixon,  Paterson,  Whitaker — 3. 


John  L.  Turnure  et  al.,  appellants, 

v 
Ellen  Turnure  et  al.,  respondents. 

On  appeal  from  a  decree  of  the  Ordinary,  whose  opinion  is 
reported  in  Turnure  v.  Turnure,  8  Stew.  Eq.  £37. 

Mr.  Allan  L.  McDermott,  for  appellants. 

Mr.  R.  P.  Wortendyke  and  Mr.  Jos.  D.  Bedle,  for  respondent! 

Per  Curiam. 

This  decree  unanimously  affirmed  for  the  reasons  given  by  the 
Ordinary,  without  costs  in  this  court. 
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A. 

Incident  and  Mistake. 

1.  To  warrant  a  court  of  equity  in  exercising  its  power  to  refom 

written  instruments,  on  the  ground  of  mistake,  the  proof,  in 
demonstration  of  mistake,  must  be  clear  and  satisfactory.  Oum- 
mim  v.  Bulgin,  478 

2.  A  mistake,  in  a  legal  sense,  is  the  doing  of  an  act  under  an  erro- 

neous conviction,  which  act,  but  for  snch  conviction,  would  net 
have  been  done,    id.,  4TB 

See  Devise,  2,  32. 

Account. 

See  Estoppel,  4 ;  Jurisdiction,  5,  6, 11-13;  Tenants  in  Common. 

Agent. 

1.  A  principal  is  bound  5y  the  acts  of  his  agent  within  the  authority 

expressly  given,  and  also  for  such  acts  us  it  is  necessary  for  the 
agent  to  do  in  order  to  accomplish  the  object  of  his  appointment. 
Borcherling  v.  Kalx.  150 

2.  Where  a  contract  is  made  by  an  agent,  without  disclosing  his  prin- 

cipal, and  the  other  contracting  party  afterwards  discovers  the 
principal,  he  may  waive  his  right  to  look  to  the  agent  and  resort 
to  the  principal.    Id.,  15C 

8.  Certain  persons  projected  the  formation  of  a  new  railroad  company, 
founded  on  a  foreclosure  sale  of  a  railroad  company  already 
ecisting,  and  published  a  scheme  of  re-organization,  and  it 
directed  the  holders  of  first-mortgage  bonds,  who  wished  to  join 
in  such  re-organization,  to  deposit  their  bonds  with  the  Central 
Trust  Company  of  New  York,  and  appointed  a  permanent  com- 
mittee, having  a  president  and  secretary,  with  a  place  of  business 
in  New  York  city.  A  bondholder  presented  his  bond  to  the  Cen- 
tral Trust  Company,  but,  on  account  of  some  irregularity  in  it, 
was  referred  to  the  aforesaid  committee.  The  president  and 
secretary  of  such  committee  accepted  the  bond. — Held,  that 
snch  acceptance  bound  the  new  company,  the  committee  having 
been  held  out  to  the  public  as  its  general  agent  in  the  business 
of  organizing  the  new  company.  Midland  R.  R.  Co.  v.  Hitch- 
cock, 649 

See  Estoppel,  4 ;  Evidence,  1,  2,  4 ;  Landlord  ;  Trusts,  3. 
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Amendments. 

Where  the  evidence  shows  that  both  parties  hare  resided  in  this 
state  for  the  time  requisite  to  confer  jurisdiction,  and  thai  they 
also  resided  here  when  the  petition  for  divorce  was  filed,  the  peti- 
tion may  be  amended  so  as  to  state  these  facts,  if  omitted.  Bar- 
ren v.  Barrett,  tt 

Set  Practice,  1. 

A  anuity. 

A  and  his  wife  conveyed  their  farm  to  B,  the  husband  of  their  grand- 
daughter, in  consideration  of  B's  agreement,  secured  by  B*s  bond 
and  mortgage  on  the  premises,  to  pay  A  an  annuity  of  $250,  on 
the  1st  day  of  April,  for  his  life,  and  if  A's  wife  survived  him  to 
pay  her  an  annuity  of  $200  for  her  life.  A's  wife  outlived  him, 
and  afterwards  died  on  September  19th,  1881.— fleW,  that  her 
annuity,  having  been  evidently  given  for  her  support,  was  appor- 
tionable.     Lackawanna  Iron  Co.  Que,  M 

Appeal. 

1.  In  appeals  to  the  prerogative  court  in  a  probate  case  there  moat 

be  a  demand  of  an  appeal  evidenced  in  writing  in  some  form  in 
the  orphans  court  within  the  period  limited  by  the  statute.  Clay- 
pool  v.  NorerosBy  SSI 

2.  The  case  of  HxUyer  v.  Schenck,  t  MeCart.  M8,  approved  and  fol- 

lowed.   /<*.,  ttl 

8.  An  appeal  will  lie  to  this  court  from  an  order  of  the  prerogative 
court  determining  the  amount  of  commissions  allowed  to  execu- 
tors, administrators,  guardians  and  trustees  under  a  will.  Pom- 
eroy  v.  Mills,  678 

See  Corporation,  2 ;  Issue- at-L aw,  5. 

Assignment. 

Any  order,  writing,  or  act  which  makes  an  appropriation  of  a  fund  ia 

a  good  assignment  in  equity.    Shannon  v.  Hoboken,  119 

See  Contract,  1 ;  Insurance. 

Assignment  for  Creditors. 
See  Mortgage  (Chattel),  1. 

Assumpsit. 

A  person  rendering  services  under  a  contract  invalid  by  the  statute 
of  frauds,  may  recover  their  value  in  an  action  on  the  quantum 
meruit.    Buckingham  v.  Ludlum,  IS? 


B. 

Bailments. 

The  delivery  of  a  non-negotiable  instrument  to  a  bailee  for  the  pur- 
pose of  transmitting  it  to  a  third  party,  does  nut  so  clothe  snob 
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Bailments— continued. 

bailee  with  the  indicia  of  title  as  to  give  validity  to  his  fraudulent 
transfer  of  such  instrument.    Midland  R.  B,  Co,  ? .  Hitchcock,       640 
Set  Agent,  3. 

c. 

Jases  Criticised. 

American  Dock  Go.  v.  Trustees,  9  Stew.  Eq.  16. 

Affirmed,  American  Dock  Go.  v.  Trustees,  266 

Burhans  v.  Beam,  9  Stew  Eq.  497. 

Reversed,  Burhans  v.  Beam,  *  601 

Covering  v.  Westley,  3  P.  Wm3.  402. 

Qiticised,  Borcherling  v.  Katz,  156 

Claypool  v.  Norcross,  9  Stew.  Eq.  524. 

Affirmed,  Clay  pool  v.  Norcross,  Ml 

Gombes  ».  Cadmus,  9  Stew.  Eq.  382. 

Affirmed,  Cadmus  v.  Combes,  964 

Conover  v.  Ruckman,  9  Stew.  Eq.  493. 

Reversed,  Ruckman  v.  Conover,  688 

Earle  v.  Norfolk  and  New  Brans.  Co.,  9  Stew.  Eq.  188. 

Affirmed,  Earle  v.  Roberts,  815 

Elkins  v.  Camden  and  Atlantic  R.  R.  Co.,  9  Stew.  Eq.  467. 

Affirmed,  Camden  and  Atlantic  R.  R.  Go.  v.  Elkins,  274 

Ely  v.  Crane,  10  Stew.  Eq.  157. 

Reversed,  Crane  v.  Ely,  564 

Field  p.  West  Orange,  9  Stew.  Eq.  118. 

Affirmed,  West  Orange  v.  Field,  600 

freeholders  v.  State  Bank,  2  Stew.  Eq.  268. 

Criticised,  Eirkpatrick  v.  Corning,  60 

Gifford  v.  Landrine,  10  Stew.  Eq.  127. 

Affirmed,  Landrine  v.  Gi fiord,  628 

Goodson  v.  Richardson,  L.  R.  (9  Co.  A  pp.)  221. 

Doubted,  Ballantine  v.  Harrison,  568 

Harrison  v.  Farrington,  9  Stew.  Eq.  107. 

Affirmed,  Farrington  v.  Harrison,  816 

Hillyer  v.  Schonck,  2  McCart.  398. 

Approved,  Clay  pool  v.  Norcross,  961 

Hoboken  Bank  v.  Beckmann,  9  Stew.  Eq.  83. 

Affirmed,  Beckmann  v.  Hoboken  Bank,  881 

Hollinger  v.  Syms,  10  Stew.  Eq.  221. 

Affirmed,  Hollinger  v.  Syms,  6W 

Holmes  v.  McDowell.  76  N.  Y.  596 

Criticised,  Ross  v.  Tite worth,  888 

Jennings  v.  Dizey,  9  Stew.  Eq.  490. 

Affirmed,  Dizey  v.  Jennings,  687 
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Oaaes  Oritioiaed— continued. 
Lister  9.  Lister,  8  Stew.  Eq.  49. 

Affirmed,  Lister  v.  Lister,  881 

Long  Dock  Co.  v.  Bentley,  9  Stew.  Eq.  15. 

Affirmed,  Long  Dock  Co.  0.  Bentley,  880 

Middaugh  v.  Trimmer,  7  Stew.  Eq.  82. 

Affirmed,  Trimmer  v.  Middaugh,  Sift 

Pouieroy  v.  Mills,  8  8tew.  Eq.  442. 

Reversed,  Pomeroy  v.  Mills,  678 

Provident  Inst  v.  Allen,  10  Stew.  Eq.  86. 

Affirmed,  Provident  Inal.  v.  Allen,  887 

Shannon  v.  Uoboken,  10  Stew.  Eq.  128. 

Affirmed,  Uoboken  v  Shannon,  518 

Tucker  v.  Tucker,  11  Jur.  893. 

Doubted,  Summerbell  v.  Summerball,  808 

Turnure  v.  Turnure,  8  Stew.  Eq.  437. 

Affirmed,  Turnure  v.  Turnure,  888 

Vreeland  r.  CNeil,  9  Stew.  Eq.  399. 

Affirmed,  Vreeland  v.  Jersey  City,  874 

Charity. 

&s  Devise,  25 

Condition. 

See  Devise,  6. 

Constitution. 

1.  Water  rents  assessed  on  vacant  lots  in  Jersey  City  under  its  char- 

ter, at  rates  adopted  by  its  municipal  board  of  public  works,  in  its 
discretion,  and  without  regard  to  special  benefits  or  valuations, 
are  illegal.     Provident  Inst.  v.  Allen,  88 

2.  Where  the  statute  under  which  taxes  are  imposed  is  ^constitu- 

tional, the  objection  of  laches  cannot  be  set  up  by  the  city.    Id.,      86 

Contract. 

1.  A  provision  in  a  contract,  that  if  the  contractor  fails  to  pay  for 
labor  done  or  materials  furnished  in  the  performance  of  the  con- 
tract, the  other  contracting  parties  may  withhold  the  moneys 
earned  under  the  contract,  and  apply  them  to  the  payment  of 
such  debts,  does  not  deprive  the  contractor  of  his  right  of  aliena- 
tion, and  his  assignees,  notwithstanding  such  a  provision,  will  be 
entitled  to  the  moneys  earned  under  the  contract  in  the  order  in 
which  they  acquired  title  to  them.     Shannon  v.  Jersey  OUy,  123 

8.  A  covenant  by  which  the  covenantor  restrains  himself,  generally 
and  absolutely,  without  limitation  as  to  time  or  place,  from  exer- 
cising his  hkill  and  knowledge,  is  repugnant  to  public  policy  and 
void.     Albright  v.  Teas,  171 


10  Stew.]  INDEX. 


Contract— continued. 

8.  A  testator's  daughter  and  only  child  had  been  given  a  life  interest 
in  a  part  of  her  father's  estate,  by  his  will.  In  order  to  displace 
the  executors,  and  to  obtain  the  control  of  the  estate  herself,  with 
a  view  to  annulling  the  trusts  as  far  as  possible  to  her  own  advan- 
tage, she  made  a  verbal  agreement  with  one  ef  the  executors 
(Chamberlin),  in  1872,  to  pay  him  $10,000  to  renounce  his  office, 
which  he  did  accordingly,  and  she  paid  him,  at  different  times, 
$7,500.  He  died  in  1879,  and  his  executors  brought  an  action  at 
law  against  her  to  recover  the  $2,500,  represented  by  her  note. 
The  other  remaining  executor  also  renounced  in  1872,  and  she 
was  at  once  appointed  administratrix  with  the  will  annexed,  and 
Chamberlin  became  her  surety  in  $80,000. — Hda\  that  complain- 
ant is  not  entitled  to  restrain  Chamberlin's  executors  from  col- 
lecting the  $2,500  at  law,  nor  to  relief  as  to  the  $7,500  previously 
paid.    EllicoU  v.  Chamberlin,  17$ 

See  Agent,  2 ;  Assumpsit,  1 ;  Specific  Performing*. 

Corporation. 

1.  Where  the  treasurer  of  a  corporation  pays  for  some,  of  its  capital 
stock,  bought  and  claimed  by  him  individually,  out  of  the  funds 
of  the  corporation,  and  also  endorses  the  notes  of  a  customer,  for 
his  accommodation,  in  the  name  of  the  corporation,  bona  fide 
sales  made  thereafter  to  the  corporation  may  be  rescinded,  and 
the  goods  reclaimed.     Candy  v.  Qlobe  Rubber  Co.,  175 

X  Appeal  from  an  interlocutory  order  for  an  injunction  forbidding 
directors  of  a  corporation  from  hindering  a  new  election  of 
directors,  dismissed,  the  appeal  having  been  taken  after  the  day 
for  election  had  passed,  and  the  appellants  having  adequate  re- 
lief by  summary  proceedings  in  the  supreme  court  to  set  aside 
the  election  if  illegal.    Camden  and  Atlantic  R.RQ>.v.  Elkine,  278 

8.  Directors  of  a  corporation  who  are  in  office  cannot  dispute  the 
right  of  a  stockholder  to  have  a  new  election  of  directors  held  in 
accordance  with  the  by-laws,  on  the  ground  that  the  stockholder 
bought  his  stock  with  the  money  of  rival  companies,  and  intends 
to  use  his  legal  rights  as  the  holder  of  a  majority  of  the  capital 
stock  for  purposes  detrimental  to  the  interests  of  the  corporation, 
and  thai  the  proposed  election  of  directors  is  a  step  towards  the 
illegal  control  of  the  property  and  the  business  of  the  corpora- 
tion.   Id.,  273 

1  Where  the  receiver  of  an  insolvent  bank  refuses  to  bring  suit,  a 
creditor  and  stockholder  thereof  may,  for  the  benefit  of  himself 
and  of  such  other  creditors  and  stockholders  as  elect  to  join  him, 
maintain  a  suit  against  the  president  and  directors  for  gross 
official  neglect  and  mismanagement,  whereby  the  bank  was  finan- 
cially ruined.    AeJeerman  v.  HaUey,  866 
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OofporatioD- 

5.  Particular  instances  of  oAdml  misfrasnnce  and  eajeleseaess,  whack 

standing  alone  might  out  fix  personal  liability,  are  sumcieBt, 
when  coonected  with  general  allegation  of  official  misconduct 
sod  culpable  negligence,  to  sustain  a  bill  in  such  case  on  general 
demurrer.    Jd^  M 

6.  That  some  of  the  defendants  have  been  directors  longer  than 

others  i§  no  ground  of  demurrer,  because  the  court  can  discrimi- 
nate between  them,  and  hold  those  elected  recently  only  liable 
for  losses  incurred  during  their  term  of  office.    IdL,  154 

7.  Damages  for  such  negligence  may  be  assessed  in  equity  in  a  case 

where  an  adequate  remedy  »t  law  does  not  exist     /<£.  354 

8  The  charter  of  a  savings  bank  provided  that  it  should  invest  no 
money  on  mortgage  excepting  on  real  estate  u  worth  at  least 
double  the  sum  invested,  above  all  encumbrances."  A  by-law 
made  it  the  duly  of  the  fiuance  committee  to  attend  to  ali  appli- 
cations for  loans.  The  defendant  was  one  of  the  managers  of 
the  savings  bank  and  also  a  member  of  the  finance  committee. 
In  1875,  the  mortgagor  purchased  certain  lands  for  $16,200,  giv- 
ing therefor,  in  part  payment,  two  concurrent  mortgages — one 
for  $0,000,  and  the  other  for  $2,000,  and  another  subsequent  one 
to  the  defendant  for  $4,000  At  the  request  of  the  president  of 
the  bank,  the  defendant,  who,  for  the  purpose  of  taking  the 
mortgage,  was  about  to  draw  from  the  bank  money  of  his  de- 
|Misited  there,  (>ermitted  the  bank  to  take  the  mortgage,  and  in 
stead  of  te:aining  the  morgage  himself,  assigned  it  to  the  bank. 
There  was  no  satisfactory  evidence  that  the  transaction  had  ever 
been  approved  by  the  finance  committee,  f  lie  defendant  testifying 
that,  ho  fir  as  he  knew,  it  had  never  been  submitted  to  them.  He 
also  testified  that  the  property  was  then  worth  $22,000  or 
$23,000.  in  1878,  the  holder  of  the  $9,000  mortgage  began  to 
foreclose  it,  making  the  bank  a  party,  and  he  purchased  the  prop* 
erty  thereunder  in  February,  1879,  for  $6,000.  A  receiver  for 
the  bank  was  appointed  in  May,  1879,  who  demanded  indemnity 
from  the  defendant  in  1881. — Held,  that  under  the  circumstance* 
the  defendant,  whose  conduct  in  the  matter  appeared  to  have 
been  in  good  faith,  was  not  personally  liable  for  the  loss.  WU~ 
liama  v.  McDonald,  40$ 

See  Receiver. 

Ooflts. 

I.  A  bequest  of  a  battery  was  made  to  the  state,  and  another  of  funds 
to  finish  it  before  delivering  it  A  suit  to  test  the  validity  of 
the  bequest  was  instituted  and  prosecuted  by  and  in  behalf  of 
the  decedent's  estate,  and  the  bequest  was  sustained. — Held,  that 
neither  the  representatives  of  the  estate  in  the  litigation,  nor 
persons  brought  in  !>y  (hem  as  defendants  as  possible  claimants, 


10  Stew.]  INDEX.  6U7 


Oosts — continued. 

and  who  proved  to  be  actual  claimants,  were  entitled  to  coats  or 
counsel  fees  out  of  the  proceeds  of  the  sale  of  the  battery.  Ste- 
ven* v  Stevens,  S 

&  Where  reasonable  grounds  for  contesting  a  will  exist,  and  the 
caveator's  costs  and  expenses  in  the  orphans  court  have  been 
allowed  there,  a  counsel  fee  should  also  be  included.  Hollmger 
▼.  Syms,  SSI 

See  Executors,  4 ;  Practice,  2. 

Covenant. 

See  Contract,  2;  Deed,  1,  2 ;  Jurisdiction,  2. 


D. 

Deed. 

1.  The  complainants  executed  and  delivered  a  deed  to  the  defendant, 
conveying  to  him  a  lot  of  land  adjoining  another  lot  owned  by 
Mrs.  Pope,  on  which  was  a  large  building,  which  deed  contained 
this  reservation  and  covenant :  "  And  the  parties  of  the  first  part 
do  hereby  reserve  out  of  the  above-described  property  a  space 
three  feet  wide,  running  from  the  rear  of  Pope's  Hall,  or  where 
the  water  is  taken  from  the  said  hall,  across  the  said  lot  to  Pros- 
pect street,  for  the  purpose  of  carrying  off  the  water  and  sewages 
from  the  said  hall,  and  also  nothing  shall  be  built  or  erected  on 
the  said  lot  to  obstruct  the  light  from  the  said  Pope's  Hall." — 
Hddy  that  the  phrase  '  Pope's  Hall "  included  not  only  the  single 
room  used  as  an  audience-room,  but  the  entire  building,  and  that 
the  defendant  should  be  enjoined  from  erecting  any  building  on 
the  lot  conveyed  to  him  that  will  interfere  with  the  reasonable 
use  of  the  light  in  said  hall.    Pope  v.  Bell,  486 

&  A  grantee  accepting  a  deed  containing  such  a  covenant  becomes 
the  covenantor;  and  the  rule  that  covenants  are  to  be  construed 
most  strongly  against  the  covenantor,  applies  to  him.    Id.,  496 

Deooent. 

1.  Actual  nearness  of  blood  is  the  test  of  kinship  under  the  sixth  sec- 
tion of  the  statute  regulating  descent.    Speer  v.  Miller,  492 

S.  Where  lands  descend  from  father  to  daughter,  and  she  dies  with- 
out leaving  nearer  heirs  than  uncles  and  aunts  on  the  maternal 
tide  and  first  cousins  on  the  paternal  side,  the  cousins  take  to  the 
exclusion  of  the  uncles  and  aunts,  though  the  uncles  and  aunts 
are  of  the  blood  of  her  father,  their  relationship  to  her  being,  by 
consanguinity,  that  of  second  cousin  and  by  affinity  that  of  uncle 
and  aunt.    j&»  40S 

8m  Mortgage,  ft. 
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Devise  and  Legacy. 

1.  A  testatrix  gave  all  the  residue  of  her  estate,  real  and  personal,  to 
her  mother,  and  provided  that  in  case  her  mother  should  die  be- 
fore herself,  it  should  go  to  her  mother's  heirs  at- law.  Her 
mother  did  die  before  testatrix.  Her  heirs-at-law,  at  the  death 
of  the  testatrix,  were  two  children  of  her  deceased  sister,  and 
three  children  of  her  deceased  brother. — Held,  that  testatrix's 
personalty  should  be  divided  among  them  per  capita,  and  her  real 
estate  per  stirpes.    Hayes  v.  Kmg,  1 

&  Where  the  name  of  a  legatee  is  erroneously  stated  in  a  will,  ami 
there  is  no  reasonable  doubt  as  to  the  person  intended,  the  mis- 
take will  not  defeat  the  bequest.    Acton  v.  Lloyd,  t 

8.  Where  the  language  of  a  testator  shows  a  clear  intent  to  devise  the 
fee  of  his  lands  to  his  wife,  words  of  recommendation  or  sugges- 
tion or  advice  as  to  the  management  or  occupation  thereof  by  the 
family,  contained  in  other  clauses,  will  not  limit  her  estate.  Hor- 
sey v.  Hoxsey,  21 ' 

4.  Where  the  first  taker  of  an  interest  in  lands  has  an  absolute  estate 
therein,  a  limitation  over,  by  way  of  executory  devise,  is  void. 
Id.,  XJ 

6.  A  testator  provided  "  all  the  rest  and  residue  of  my  estate,  real,  per- 
sonal  and  mixed,  I  give,  devise  and  bequeath  the  income  to  my 
two  sons,  Robert  and  Edward,  to  be  equally  divided  between  them 
during  their  lives,  and  at  their  death,  to  be  equally  divided  between 
my  grandchildren,  to  them,  their  heirs  and  assigns."  The  estate 
consisted  of  both  real  and  personal  property.  He  had  but  the 
two  sons  living  at  the  time  of  making  the  will.  They  were  both 
married,  and  both  survived  hiin.  Edward  is  now  dead,  leaving 
a  wido*  and  o:e  child.  Robert  survives  and  has  four  children. 
— Held, 

(1)  That  upon  the  death  of  Edward  his  child  was  entitled  to  a 
moiety  of  the  estate,  absolutely;  that  Robert  was  entitled,  during 
his  lifetime,  to  the  income  of  the  other  moiety,  which,  at  his 
death,  should  be  divided  equally  among  his  children. 

(2)  That  the  trust  created  by  the  will,  to  invest  the  residue,  to 
pay  over  the  interest,  to  sell  and  convey  any  or  all  of  the  real  es- 
tate at  discretion,  and  to  keep  it  in  repair,  is  au  active  one  and 
does  not  devolve  on  an  administrator  with  the  will  annexed. 
Stoutenburgh  v.  Moore,  9M 

1  A  testator  gave  to  the  trustees  of  a  designated  church  $1,000  for  a 
particular  purpose,  "  whenever  said  church  shall  remove  and 
build  a  new  church  in  Patereon,  or  rebuild  one"  Ac.  He  also 
gave  (500  to  tlve  trustees  of  another  church  (in  Whippany) 
"  towards  building  a  parsonage  for  said  church,  provided  a  sum 
sufficient  be  subscribed  and  raised  to  pay  the  balance  of  said  par- 
sonage" «&c,      *      *      *      "and  when  either  of  the  said  M.  E» 
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Devise  and  Legacy— continued. 

churches  shall  have  complied  with  the  conditions  of  said  be- 
quests, then  the  moneys  above  willed  may  be  paid  over  as  be- 
queathed, respectively."  The  testator  died  in  1868.  The  Pat- 
eraon  church,  in  1872,  began  building  a  new  edifice,  but  when  it 
was  partly  finished  it  was  sold  under  foreclosure,  and  afterwards 
there  were  some  additions  and  alterations  made  to  and  in  the  old 
church  building.  It  does  not  appear  that  the  church  intends  to 
remove  and  build  a  new  church  or  rebuild  one,  and  the  testator 
has  been  dead  fourteen  years.  The  Whippany  church  has  the 
refusal  of  buying,  for  $700,  a  house  suitable  for  a  parsonage,  and 
offers  to  raise  and  pay  therefor  the  $200  over  and  above  their 
legacy. — Held, 

(1)  That  the  legacy  to  the  Paterson  church  has  lapsed  for  fail- 
ure to  perform  the  condition  annexed  thereto. 

(2)  That  the  Whippany  church  may  buy  instead  of  building  a 
parsonage,  and  that,  under  the  circumstances,  a  reasonable  time 
should  be  given  to  that  church  to  comply  with  the  condition  an- 
nexed to  its  legacy.     Chadwiek  v.  Chadwick,  71 

I  The  testator  also  gave  the  residue  of  his  estate,  after  his  wife's 
death,  to  be  equally  divided  into  five  shares,  of  which  his  brother 
James  should  take  one,  his  nephew,  James,  one,  the  issue  of  his 
brother  Robert  one,  the  issue  of  his  brother  Thomas  one,  and  the 
issue  of  his  sister  Susannah  one.  By  a  codicil  he  gave  to  each 
of  the  children  of  his  brothers  Robert  and  Thomas,  an  amount 
equal  to  the  sum  to  be  paid  under  the  will  to  each  of  the  children 
of  his  sister,  8usannah.  At  the  widow's  death,  Susannah  had  four 
children  living,  and,  consequently,  each  of  them  was  entitled  to 
one-fourth  of  one-fifth,  i.  «.,  one-twentieth  of  the  residue. — Held, 
that  each  one  of  the  children  of  testator's  brothers,  Robert  and 
Thomas,  was  likewise  entitled  to  one-twentieth  of  the  residue, 
and  that  the  testator  died  intestate  as  to  the  remainder  of  the 
shares  originally  given  to  the  issue  of  Robert  and  Thomas  re- 
spectively.   Id.,  71 

1  A  testator  gave  several  specific  legacies,  and  also  made  special  pro- 
visions for  his  wife.  He  then  directed  that  his  executors  should 
sell  all  the  residue  of  his  estate,  and,  after  paying  all  just  claims 
and  legacies  from  the  proceeds  thereof,  divide  the  balance  equally 
among  his  children  or  their  heirs.  By  the  next  section  of  the  Will, 
he  directed  that,  in  relation  to  the  several  gifts  and  devises  to  his 
children  iu  the  will,  if  any  of  his  children  should  die  leaving 
heirs,  their  portion  should  go  to  such  heirs ;  if  not,  it  should  be 
equally  divided  among  his  surviving  children. — Held,  that  these 
two  sections  of  the  will  must  be  construed  together,  and  thai  the 
object  of  the  latter  clause  was  to  provide  that  the  property  given 
to  the  testator's  children  should  not  go  out  of  the  family  in  case 
of  their  death  before  they  should  be  entitled  to  receive  it,  and 


840  INDEX.  [37  Eq. 


Devise  and  Legacy— continued 

therefore  that  the  interest  of  one  of  testator's  sons  in  the  proceeds 
of  the  residue  which  he  had  actually  received  was  absolute}  and 
could  not  he  defeated  by  his  subsequent  death  without  issue. 
Baldwin  v.  Taylor,  78 

ft.  To  make  a  legacy  specific,  it  must  appear,  either  by  express  words 
or  otherwise  by  inference,  resting  upon  a  strong,  solid  and  rational 
interpretation  of  the  will,  that  the  testator  intended  the  legatee  to 
take  the  particular  thing  given  and  nothing  else.  Wyckoff  v. 
Perrine,  118 

10.  K  a  debt  is  the  subject  of  a  specific  legacy,  payment  of  the  debt 
wil!  destroy  the  legacy,  whether  it  be  made  voluntarily  or  by 
compulsion.    Id.,  118 

11.  A  legatee  indebted  to  his  testator  must  pay  his  debt,  or  his  legacy 
may  be  applied  in  discharge  of  his  debt.    Deniae  v.  Dame,  163 

12.  Under  the  twentieth  section  of  the  statute  of  wills,  the  substituted 
legatee  takes  subject  to  the  equities  existing  against  the  primary 
legatee,  and  if  the  primary  legatee  is  indebted  to  the  testator's 
estate,  the  substituted  legatee  will  only  take  so  much  of  the  legacy 

as  is  left  after  the  debt  is  paid.    Id.,  16S 

13.  The  statute  was  designed  simply  to  relieve  from  hardship,  and 
should  not,  by  construction,  be  extended  beyond  the  purpose  of 

its  enactment.    Id.,  163 

14.  A  bequest  to  A,  with  a  limitation  over  in  case  A  should  die  with- 
out leaving  issue,  vests  the  sum  given  absolutely  in  A  if  he  is 
alive  when  distribution  is  made;  and  the  gift  over  in  such  a  case 
will  only  take  effect  in  the  event  of  A's  death  before  distribution. 

Id.,  163 

15.  A  devise  or  bequest  may  arise  from  implication.  Any  words  in 
a  will  which  manifest  an  intention  to  create  or  give  a  legacy,  ar* 
sufficient  for  that  purpose.    Id., 

16.  The  implication  on  which  such  a  bequest  must  be  founded  mas' 

be  a  necessary  one,  not  natural  necessity,  but  so  strong  a  proba 
bitity  of  an  intention  to  give  must  appear,  that  an  intention  con- 
trary to  thai  which  is  imputed  to  the  testator,  cannot  be  f'pposed 
to  have  existed  in  his  mind.     Id.,  168 

17.  A  construction  in  favor  of  a  bequest  by  implication  should  never 
be  adopted  except  in  cases  where,  after  a  careful  and  full  consid- 
eration of  the  whole  will,  the  mind  of  the  judge  is  convinced  that 

the  testator  intended  to  make  the  bequest.     Id.,  163 

IS.  A  testator  devised  to  his  son  a  farm,  for  which  the  son  was  to 
pay  180  per  acre.  He  arlso  gave  to  the  son  one-seventh  of  his 
entire  estate.  The  son  dying  soon  after  the  testator,  and  without 
having  expressed  any  intention  as  to  his  election — Held,  that  the 
presumption  is  that  he  elected  to  accept  the  provisions  of  the 
will  in  his  behalf,  because  beneficial  to  him.    Held,  alto,  thai  tha 
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payment  required  is  a  lien  on  the  land,  which,  if  not  discharged 
by  the  heirs-atlaw  of  the  devisee,  can  be  enforced  by  the  execu- 
tor.    Yawger  v.  Yawger,  216 

19.  Where  a  testator  directs  legacies  to  two  of  his  children,  to  be 
invested  and  the  interest  paid  to  them,  and  legacies  to  five  with- 
out any  qualification,  except  this  general  one — "  Should  any  of 
my  children  die  not  leaving  lawful  issue,  the  shares  that  would 
be  due  to  them  to  be  equally  divided  among  my  living  children 
and  the  survivors  of  them  " — Held,  that  the  qualification  as  to  the 
five  last  named  refers  only  to  the  period  of  distribution.     Id.,         216 

20.  The  court  prefers  such  a  construction  as  will  prevent  a  partial 

intestacy.    Id.,  216 

21.  He  who  accepts  a  benefit  nnder  a  will  must  bear  the  burden  im- 
posed.   Id.,  216 

22.  After  a  legatee  has  made  her  election  under  the  will  and  acted 

thereon  for  seventeen  years,  it  is  too  late  for  her  administrator  to 
elect  differently.     Cbry  v.  Cbry,  198 

23.  Where  all  of  decedent's  estate  was  given  to  his  wife  (who  was  also 
an  executrix)  for  life,  with  power  of  disposition  during  her  life- 
time, and  with  an  absolute  gift  over  of  most  of  the  estate  after  her 
death — Held,  that  the  power  of  disposition  did  not  enlarge  her 
estate  to  a  fee.    Id.,  198 

24.  A  trust  to  buy  a  burial  plot,  and  erect  thereon  a  monument  to  the 

testator's  memory,  to  cost  not  more  than  $50,000,  and  not  less  than 
$40,000,  and  a  fence  to  protect  the  monument,  is  valid.  A  testator 
has  a  right  to  provide  for  such  things  by  his  will,  and  the  exercise 
of  the  right  cannot  be  denied  or  abridged  by  the  consideration  of 
the  inappropriateness  of  the  provision,  whether  in  view  of  the 
amount  of  his  property  or  his  station  in  life.  DetwilUr  v. 
Hartman,  847 

26.  A  gift  of  a  fund  to  keep,  with  the  interest,  testator's  "  family 
monument  and  burial  place"  in  repair,  not  being  a  charity,  is 
void  for  perpetuity,  and  so  also  is  a  gift  of  a  fund  to  equip  and 
maintain,  with  the  interest  forever,  a  brass  band,  to  be  called  by 
testator's  name,  which  was  directed  to  march  to  his  grave  on  the 
recurring  anniversary  of  his  death,  as  well  as  on  holidays  "  and 
other  proper  occasions,11  and  there  play  a  funeral  march  and 
other  appropriate  music     Id.,  847 

26.  A  gift  by  a  codicil  is  not,  without  words  showing  such  intentior., 
entitled  to  preference  over  other  gifts  in  the  will,  and  k  will 
therefore  abate  proportionately  in  case  of  deficiency.    Id.,  847 

27  Lands  expressly  directed  to  be  sold  by  a  testator  in  order  that  the 
proceeds  may  be  used  to  pay  legacies  or  carry  out  objec'-S  pro- 
vided for  by  the  will,  need  not  be  sold  if  the  proceedr  are  not 
needed  to  carry  out  the  purposes  of  the  will.     Id.,  84? 
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death  tDM«,J.H.b  £Um,*  oi'i»J.EAe  interest 
*/  $5^K*  id*  ^ieumt.9  gives  te  eat*  «f  these  ska  istferest  only  far 
fife,  ahfcosgfc  a*  iTtajMBMiirai  k  Bade  of  tke  principal  after  tbeir 

deaths   u^  m 

9L  A  testator  gre  legacies,  laootbr  m  ska  a«gRg*e  to  $1*000,10 
ail  kit  grandchildren,  noe  contingent  and  we  vested,  and  then 
provided  that  all  his  "nLroad  stock,  bank  Hock  and  govera- 
aaent  bondi  be  kept  ai  interest  and  dividends  be  paid  to  my 
liriog  grandchildren  wrntS  oil  an/  oraadcaaZdrca's  legaeia  be  paid, 
then  the  dividend  of  stock  and  interest  of  bonds  be  equally 
divided "  between  his  four  children,  naming  them.  There  was 
no  residnary  danse.  The  specified  stocks  and  bonds  amounted 
to  $43,000,  and  the  other  per&ooalty  to  *5S,0OO.  Held,  that  the 
executon  were  to  retain  the  specified  stocks  and  bonds,  and  ap- 
propriate the  income  therefrom  to  paying  the  grandchildren's 
kgarire  until  they  had  all  been  paid  in  full ;  that,  thereafter,  the 
(oar  named  children  were  entitled  absolutely  to  the  principal  of 
those  stocks  and  bonds ;  and  that  testator  had  died  intestate  aa  to 
so  much  of  the  $58,000  as  was  not  needed  to  pay  his  other  lega- 
cies, debts  Ac.    Id.,  99L 

$2.  A  testatrix,  by  her  will,  gave  to  A  and  B  "  the  two  certain  mort- 
gages which  she,  at  the  making  of  the  will,  held  on  their  prop- 
erty." She  in  fact  held  three  mortgages  on  the  property— one 
for  $820,  another  for  $2,200  and  the  other  for  $1,404.  HM, 
thai  she  intended  to  give  to  them  all  the  mortgage  debts— the 
three  mortgages.     Cleveland  v.  Carton,  877 

t$.  Hdd,  aUo,  that  if  it  should  be  held  that  the  gift  was  of  only  two  of 
the  mortgages,  the  legatees  under  the  bequest  would  have  the 
right  to  select    Jil,  SH 
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84.  A  testatrix  directed  her  executrtre  to  tall  all  of  her  lands  an/ 

divide  the  proceeds  among  her  legatees  "  within  eighteen  month 
of  the  date  of  my  death."  She  gave  one-sixth  of  the  residue  to 
her  daughter  Emma,  and  Emma's  children,  who  were  to  have 
one-third  of  Emma'K  share,  "each  to  receive  the  income  of  that 
share  in  equal  portions  *  *  *  till  he,  she  or  they  shall  each 
become  of  lawful  age/1  and  another  sixth  to  each  of  her  sons, 
John,  Henry  and  William,  and  their  respective  children,  the 
same  as  Emma's ;  and  one  sixth  absolutely  to  each  of  her  daugh- 
ters Maria  and  Margaret ;  and  also  provided  that  if  any  of  her 
grandchildren  "should  die  before  reaching  their  majority, 
*  *  *  the  surviving  brother  or  sister  is  to  receive  the  share 
so  as  before  herein  devised  and  bequeathed."  Testatrix  died  in 
May,  1874.  Emma  then  had  two  children,  but  now  has  three, 
John  had  and  has  four  children,  Henry  two  and  William  five, 
AH  the  grandchildren  are  liviug.— Held, 

(1)  That  the  interests  of  the  grandchildren  vested  at  testatrix's 
death  subject  to  defeat  by  death  before  attaining  majority,  and 
that  consequently  the  last  child  of  Emma  took  no  interest 

(2)  That  the  provision  as  to  dividing  the  proceeds  of  the  land 
was  merely  directory,  and  that  therefore  the  executors  could 
legally  exercise  the  power  of  sale  after  the  expiration  of  the 
eighteen  months  specified  in  the  will.     Ohasmar  v.  Bucket^  416 

85.  A  testator  gave  the  use  of  all  of  his  property  to  his  wife  for  life, 
and  to  his  son,  after  her  decease,  his  homestead  and  twelve  acres 
of  land,  "  together  with  the  whole  stock  of  farming  utensils, 
horses  ;«n  I  all  other  animals,  wagons,  harness,  with  all  the  ap- 
purtenances belonging  to  said  farm  and  homestead,"  and  also  all 
the  furniture  Ac.  in  the  said  homestead  as  the  same  should  be  at 
his  "said  wife's  decease."  Testator  died  in  1882,  his  wife  before 
him  in  1873,— 7/eW,  that  the  homestead  and  twelve  acres  of  land 
vested  in  the  son  at  the  testator's  death ;  also  the  furniture  £&, 
as  it  was  then ;  also  certain  hot-bed  sashes  which  were  con* 
sidcred  by  the  testator  appurtenances ;  but  cot  the  hay,  loose 
bedding  for  animals  and  manure  not  spread  on  the  ground. 
Huber  v.  Mohn,  433 

•6;  A  testator  gave  all  hts  books,  furniture,  plate  Ac.  (not  including 
moneys  or  evidences  of  indebtedness)  at  his  residence,  to  his 
wife  absolutely ;  and,  after  giving  two  annuities,  he  also  gave  her 
the  use  and  income  of  all  his  remaining  estate  for  life.  The  wife 
survived  him  only  eight  days.  She  executed  her  will  three  days 
before  her  death.  After  certain  specific  bequests,  she  gave,  by 
the  fourth  clause,  all  the  rest  and  residue,  of  whatever  kind  or 
nature,  which  the  owned  or  wot  poeseeted  of  prior  to  the  death  of  her 
husband,  to  four  persons,  to  be  equally  divided  among  them.  She 
next  gave  all  the  property  and  estate  which  might  have  been  de- 
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n*  v."     -f  "i»pr  !ar*  feiahami.  *s» 
Ll  MCniciiB.  u  HJber  srsoesfr  wxjda 

*i*  iirust  aeiirt  jasr  uieooiii?  *  f*-ir.i  sue  itui  rv:  acZjeaa  ef 
in  i~»  Jk  :*;iu^  ii  i*»r  :r  a*tr  iji'i  m  re  ok  At 
iinx.  "TTu*  rmamrr  in.«£  ~z*  inb'cn£  :f  ;hm  to  her 
Dir  — 3«:t  -auc  :c  laaae*  2*  ^i*  vhtm.  «£saae  rf  her  will; 
ask.  lino.  ^uu.  ]•/  ii»t  x*.r.  i:  i**r  imamntf*  *  Jeea*.  ii^ii  »  ■■■ 
-T-as,T  to*  l*ir«*nifr-i  i  r±  i:  -La  ±x±Oi£..r* :  mi.  fedaer,.  chat 
Jils  r5,  ittt air  «?:«ti!LiiL  i  :»c  iit'iir*  -■:  £.ncr*3fx&fr  la- 
fc*iiiiau7 :nfi«usaci*f:.     Hu.t^i  r.  Pt&rm.  445 

r  i*i  reneriL  rii*.  x  w-_  *s«*a£>  :uLt  ±^m  tie  iff  h  of  the  ssaca- 
*:c,  me  wier*  a  xmz-wr*  ni^fl  zt.a  j»  Twnrfrsr  4b  life*  free  of  the 

▼: x  rill  ~ie  r**Lt  at  .c  -j*  r"  n*  warn  lie  virir  ir  ii ifcsiaied  it 

*r.  hj:  *c*ai-     /tu-^MD'iry  t.  i£-*cL  481 

$•  Ciifer  l  £e-rae  *  :c  .ie  i-  we  in»f  J:c  3  whkfc  I  kv  reside*"  the 
Si^'m*  w?H  2he»  o>  ii*  j:c  woi*A  -Jb»  eescaoar.  prior  to  the  date 
:c  1.*  wil_  litoi  -jefavafiai  fL"jm  lis  adjjacest  lands  and  enclosed 
;*  ittuaa*    !£.  481 

**>.  Ai  xoi3b:a  law.  1  wLl  w:sj2  a*:c  pan*  Uad»  acqeired  by  a  teatar 

i  .r  sx.:ser^a9x£  s:  n*  ia.*  ;c  lis  wIIL     ffudaii  r.  G-xrximer,  487 

4-}.  B/  *\irra.  1  t>-iS»  *?;ilrr«£  :y  a  ^ssrjiijr  i£er  die  date  of  his  will, 
v  .  ;:j«  ":~  "  a  wi  !.  zr-  -•:-•£  ':  xcia  wrr4*  *ificient  to  paa» 
■..:  -re:  -j*'  i*    -v-.-^Z  :z«*»e  w*«»r:  i-*  =iule  hi»  wilL     iol,  487 

4! .  £•:"  i-rr-i  :■.  .'.rai  Limia  *il.  --:c  rots  siiier  a  will  which  declarat 

:.-.  l  '--•?  ^srt^*  r.T-ai  :j  i:  ?..j*i«j  :t  persroaitT  oolt.     idL,  487 

Divorce 

1.  I-  1  *;-.'.-  :  r  !'.tt.*  cT'.i*-..:*   ;c  Ir  f-er-  :at  t  s  ad  alt  err,  committed 

in  &  br:dei*  »  r*:i  :o  be  rcj^rreii  recaa«e  giren  br  witneaas  who 
are  keeper*  .(  :r  erapi .  jeii  i.  suor.  r«crte.  if  tfecir  teatimonj  ap- 
pear* .iredirle  cl  ^.-tt:^*.     PyL  t.  Futi.  21 

2.  A  hcaiaod,  who  was  .:v;-i:  w".:r.  hi*  w-fe  in  New  York,  deserted 

her  there  in  IS64.  j-«:  n-ercr  :hereaf:cr  contribnud  anything  to 
the  rapport  :t  h-r  :r  :h-rir  ci  !rtn  until  ab-xit  1^76,  when  the 
wife  discorerei  :har  he  was  then  living  in  Fatersoo,  in  this  state, 
ia«l  rem-,  veti  '.her*?  wi:a  r.t?  cr.il.iren.  The  hosband  then  sup- 
r<rtel  his  *i:*e  *z  L  uoiiij.  i.:r.j  ;^h  not  living  with  them,  until 
Mar.:!,.  IS"7.  wLen  hr  *:  ;-jei.  and  complaint  was  made  against 
him  he'"-r*  :h-r  civil  .vith.-rities.  and  an  order  requiring  him  to 
pnv  \  irrf'<;v  <>:rj  fo-  hi'*  farr.iljr's  support  was  obtained.  In 
Jan  i.irv.  I?^.».  jn.ther  >iuii.;ir  order  was  obtained. — HaW,  that 
evidence  by  defenlant's  ci^ans^l  thai  in  1S77  as  got  defendant  to 
ent  to  ■  .jftrr  to  :ake  a  h  -use  and  lire  with  his  wife,  and  thai 
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Divorce— continued. 

defendant  instructed  him  to  inform  her  so,  which  he  did,  is  not 
sufficient,  in  view  of  the  facts  of  the  case,  to  prevent  a  divorce 
fv  desertion.    Barrett  v.  Barrett,  29 

3.  A  man  who  himself  has  been  guilty  of  ante-nuptial  incontinence 

with  the  woman  whom  he  afterwards  marries,  is  not  entitled  to  a 
divorce  because  she  happens  to  have  been  pregnant  by  another 
at  the  time  of  his  own  transgression,  concerning  which  she 
deceives  him.    Stales  v.  State*,  196 

4.  A  confession  of  adultery  written  by  the  wife  in  the  presence  of  and 

under  the  eye  of  the  husband,  is  presumed  to  be  procured  by 
hid  coercion,  and  is  not  a  safe  basis  upon  which  to  build  np  and 
support  a  charge  of  adultery  against  the  wife.  SummerbtU  y, 
Sumjnerbell,  60S 

Domioil. 

A  testator,  domiciled  in  New  York,  made  his  will  there  in  July,  1869. 
In  August,  1869,  he  went  to  Europe  for  the  purpose  of  perfect- 
ing his  medical  education.  From  1872  to  1878,  he  resided  in 
France,  and  was  married  there  to  the  complainant  in  February, 
1877,  and  continued  to  live  with  her  there  until  he  was  brought 
to  this  country  by  his  brother,  in  1878.  He  abandoned  his  pro- 
fession, and  represented  himself,  at  the  time  of  his  marriage,  as 
a  resident  in  Paris.  He  married  a  French  woman,  the  com- 
plainant, and  rented  a  house  near  that  city,  in  which  he  and  she 
lived  for  fifteen  months,  and  he  contemplated  buying  it  if  he 
could  do  so.  His  habits  of  intoxication  impaired  his  mind,  and 
after  he  was  brought  here  in  1878,  he  was  adjudged  a  lunatit 
and  confined  in  an  asylum  in  Pennsylvania  for  about  three  years, 
where  he  died  in  1881. — Held,  that  his  domicil,  at  the  time  of 
his  marriage,  was  in  France,  although  he  had  never  petitioned 
for  the  enjoyment  of  civil  rights  there ;  that  his  domicil  was 
never  changed  thereafter,  and  that  consequently  his  wife  was 
entitled,  under  the  law  of  France,  to  one-half  of  his  personalty, 
notwithstanding  his  will  of  1869.     Harratl  v.  WaUi$,  451 

Duress. 

A  father  and  son,  while  in  complainant's  employ,  appropriated  to 
their  own  use  a  large  number  of  store  orders  and  goods.  Upon 
detection,  and  under  what  the  defendants  claim  was  duress,  the 
father  gave  complainant  a  mortgage  on  his  lands  for  the  amount 
so  abstracted. — Held,  that  there  was  no  proof  of  coercion ;  that 
threats  of  a  lawful  arrest  do  not  constitute  duress,  and  that  the 
fact  of  the  father  continuing  to  work  for  complainants,  at  inter- 
vals, for  nearly  five  years  after  the  mortgage  had  been  given,  and 
that  he  made  no  objection  to  its  validity  until  alter  the  fore- 
closure had  been  instituted,  were  significant  indications  that  the 
giving  of  the  mortgage  was  voluntary,    hodine  ?.  Morgtm,  4M 

AtHunuro,!. 
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L  la  l5o7r  appellant's  grantor,  Cooper,  and  the  respondent  were  the 
owners  of  adjoining  twwn  lota.  Cooper's  lot  was  unimproved.  On 
respondent's  lot,  ami  bfiilt  ap  to  the  division  line,  stood  a  dwell- 
ing about  eleven  feel  back  from  the  street.  In  1870;  Cooper  dis- 
covered that  toe  eaves  of  respondent's  boose,  in  consequence  of 
•iterations,  projected  over  ihe  division  line  about  a  foot,  and 
thereupon  respt.odeut,  after  negotiating,  purchased,  and  Cbopei 
conreyed  to  him,  the  strip  one  toot  wide,  by  a  deed  which  con- 
tained this  clause :  u  This  deed  is  made  and  accepted  upon  this 
express  condition  ami  reservation  that  the  said  William  J. 
Cooper  and  his  heirs  or  whosoever  may  at  anj  time  hereafter 
own  the  adjoining  land  of  said  Cooper,  shall  Iiave  the  fall  right, 
liberty  and  privilege  of  building  op  to  the  line  of  the  lot  hereby 
conveyed,  and  of  having  and  enjoying  two  windows,  one  on  the 
first  story  and  one  on  the  second  story  in  the  side  of  such  build- 
ing a^  he  or  they  may  pat  op,  looking  oat  on  said  lot,  which  mm- 
dam  shall  not  be  hindered  or  obstructed  in  any  way  by  said  Louam- 
stein  or  his  heirs  or  assigns  to  any  other  or  greater  extent  than  amen 
wimdomm  if  now  eroded  could  be  obstructed  by  the  house  of  Moid  Loman- 
stein  at  present  standing  on  his  said  loL"  Daring  the  same  year 
(1870),  Cooper  erected  a  store  and  dwelling  extending  to  the 
street  in  front  of  his  lot  and  to  the  new  division  line  on  the  side, 
placing  in  that  side  two  windows  overlooking  respondent's  front 
yard  In  18©0,  Cooper  conveyed  his  lot  to  his  wife,  the  appel- 
lant In  1562,  the  respondent  began  an  addition  to  his  house, 
extending  to  the  front  line  of  his  lot  and  to  the  old  division  side 
line,  and  of  a  height  sufficient  to  obstruct  the  view  from  appel- 
lant's side  windows.  On  a  bill  to  enjoin  such  obstruction — 
Held,  that  the  above-recited  stipulation  in  the  deed  did  not  enti- 
tle appellant  to  have  the  whole  of  respondent's  front  yard,  as  il 
existed  in  1870.  unobstructed  by  buildings  for  the  benefit  of  hei 
side  windows,  but  only  the  strip  of  land  one  foot  in  width,  coo 
yeyed  by  said  deed.     Cooper  v.  Louanstcin,  284 

L  A  deed  not  executed  by  the  grantee,  but  accepted  by  him,  contain 
ing  a  grant  of  an  easement  in  lands  of  the  grantee,  such  lands  no* 
being  passed  to  him  by  the  conveyance,  is  not  to  be  regarded 
with  respect  to  the  grant  of  such  easement,  as  the  deed  of  th# 
grantee.     Per  Beatley,  C.  J.     Id.,  2M 

B»  A  grantor  may,  by  a  clause  of  reservation  in  his  deed  of  convey- 
ance, obtain  an  easement,  or  a  right  in  the  nature  of  an  easement 
in  other  lands  of  the  grantee  as  well  as  in  the  lands  conveyed 
A  stipulation  to  that  effect  in  a  deed  accepted  by  the  grantee,  if 
not  technically  the  covenant  of  the  grantee,  is  nevertheless  a  con- 
tract in  writing  which  cannot  be  varied  by  parol  evidence,  and  a 
Court  of  equity  will  give  effect  to  such  a  contract,  and  protect  the 
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grantor  in  the  enjoyment  of  the  right  so  stipulated  for.  iV 
Depue,  J.,  dissenting.    Id.,  285 

See  Deed,  1,  2, 

Election, 

See  Corporations,  2,  3;  Devise,  18,  22,  33. 

Equitable  Conversion. 

Money  which  was  part  of  the  proceeds  of  the  sale  of  land  in  partition, 
in  which  the  intestate  had  an  interest,  and  which  was  invested 
on  bond  and  mortgage  to  answer  a  charge  on  the  property,  was 
personal  and  not  real  estate,  the  intestate's  interest  therein  being 
a  vested  one.    Jacobus  v.  Jacobus,  17 

BetoppeL 

1.  A  party  who,  by  the  obscurity  or  ambiguity  of  his  inquiry,  leads 

another  to  make  an  erroneous  statement  respecting  his  rights,  or 
by  his  artful  silence  entraps  another  into  an  admission  he  would 
not  have  made  if  a  fair  opportunity  had  been  given  to  him  to  de- 
clare the  truth,  is  in  no  position  to  claim  the  benefit  of  an  equit- 
able estoppel.    Stanford  v.  Lyon,  94 

2.  Laches  only  constitute  a  complete  defence  when  the  complaining 

party  has  slept  so  long  over  his  wrongs,  that  if  relief  be  given  to 
him,  great  and  serious  harm  will  be  done  to  his  adversary.  Dag- 
gers v.  Van  Dyck,  130 

3.  A  prior  judgment,  pronounced  by  a  competent  court,  between  the 

same  parties,  on  the  same  cause  of  action,  and  which  decides  the 
merits  of  the  cause  of  action,  is  conclusive  upon  the  parties. 
Buckingham  v.  Ludlum,  137 

4.  Where  the  matters  of  account  were  equally  within  the  knowledge 

of  both  parties,  and  there  was  no  surprise,  but  considerable  delib- 
eration, and  complainant  allowed  the  settlement  to  stand  for  five 
years  unquestioned,  the  court  will  not  disturb  it,  although  one 
party  thereto  was  the  agent  of  the  other.    Sways*  v.  Swayse,  180 

6.  A  company  giving  a  written  certificate  that  a  person  named  is  en- 
titled to  a  bond  about  lo  be  issued  by  such  company,  is  estopped 
from  denying  the  truth  of  such  statement  in  favor  of  a  person 
who,  in  good  faith,  has  changed  his  position  in  reliance  on  such 
certificate.    Midland  Railroad  Co.  v.  Hitchcock,  649 

6.  So  far  as  such  parlies  are  concerned,  it  does  not  matter  whether 
the  certificate  so  given  be  negotiable  or  not.    Id.,  649 

Sec  Constitution,  2;  Devise,  22;  Duress;  Partnership,  1. 

Evidence. 

1.  Declarations  made  by  an  agent  in  the  course  of  a  transaction  hi 
which  he  is  authorised  to  represent  his  principal,  are  the  decla- 
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rations  of  his  principal,  but  to  entitle  them  to  this  effect  die  rela- 
tion of  principal  and  agent  must  first  be  established  by  competent 
evidence.     Oifford  v.  Landrine,  127 

2.  Declarations  of  the  person  alleged  to  be  the  agent,  are  not  com- 
petent to  establish  the  fact  of  agencj.    /<£,  127 

8.  Evidence,  to  be  believed,  must  not  only  proceed  from  the  month 
of  a  credible  witness,  bnt  it  must  be  credible  in  itself,  such  as  the 
common  experience  and  observation  of  mankind  can  approve  as 
probable,  under  the  circumstances.    Dagger*  v.  Van  Dyck,  190 

4,  Parol  evidence  is  admissible  to  show  who  the  principal  was,  even 
when  the  contract  is  in  writing.    Boreherling  v.  KaU,  100 

6.  A  witness  cannot  decide  for  himself  whether  or  not  he  will  answer 
the  questions  propounded,  except  where  the  answer  will  bare  a 
tendency  to  expose  him  to  a  penal  liability,  or  any  kind  of  pun- 
ishment, or  to  a  criminal  charge,  or  to  the  forfeiture  of  hie  es- 
tate, or  to  degrade  his  character.    Ruding  v.  Bray,  174 

6.  Evidence  of  instructions  to  the  draftsman  of  a  will  held  incom- 

petent.    Cleveland  v.  Carton,  977 

7.  A  beneficiary  under  a  will  may,  as  the  proponent,  be  a  witness  in 

proceedings  on  a  caveat  to  establish  the  will.    Mackin  v.  Jfodfct*,  618 
See  Accident,  1 ;  Devise,  18;  Divorce,  1, 4;  Mortgage,  8;  Prac- 
tice, 3,  4 ;  Will,  2. 

Execution. 

1.  On  a  judgment  against  a  married  woman,  a  sheriff  seised  her 

chattels,  consisting  of  household  furniture  Ac.  She  was  living 
with  her  husband,  who  was  insolvent  and  contributed  but  little 
to  the  family's  support,  and  she  had  for  several  years  almost  en- 
tirely maintained  him  and  her  children. — Held,  that  her  right 
to  claim  exemption  under  the  execution  act,  as  "a  debtor  having 
a  family  residing  in  this  state,1'  not  being  clear,  she  therefore 
was  not  entitled  to  an  injunction  restraining  the  sheriff  from 
selling  Che  chattels  which  she  claimed  were  exempt.  Afutr  y. 
Howell.  80 

2.  If  her  right  had  been  clear,  injunction  in  equity  would  have  been 

the  appropriate  relief.    Id.,  SO 

See  Husband,  2 :  Partnership,  6. 

Executors  and  Administrators. 

1.  Before  an  order  for  the  distribution  of  the  proceeds  of  a  mortgage 
had  been  made,  one  of  the  distributees  died  intestate,  and  soon 
afterwards  one  of  the  decedent's  children  applied  for  his  share 
of  decedent's  portion,  but  the  executor,  who  had  charge  of  the 
fund,  refused  to  pay  him,  or  any  one  except  decedent's  adminis- 
trator.    Pending  the  appointment  of  such  administrator  he  de- 
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posited  the  fund  in  a  bank  in  the  name  of  himself,  adding, 
"  Estate  of  Hassel  C.  Jacobus,"  his  testator.  The  bank  was  then 
in  excellent  standing,  but  failed  before  un  administrator  had  been 
appointed.-  Held,  that  the  executor  was  not  liable  for  the  loss  of 
the  funds.    Jacobus  v.  Jacobus,  17 

&  A  trustee  under  a  will  had,  for  thirty  years,  the  sole  management 
of  a  large  amount  of  real  estate,  involving  great  responsibility 
and  care,  and  the  expenditure  of  large  sums  of  money,  in  repair- 
ing and  renting  and  collecting  the  rents  of  several  dwelling- 
houses  thereon.-^  Held,  that  the  fact  that  he,  several  years  ago, 
received  presents  from  one  of  the  tenants  and  from  some  of  the 
mechanics  who  were  employed  by  him  to  repair  the  houses,  which 
he  openly  admitted  at  the  time  and  since,  and  which  caused  no 
loss  whatever  to  the  estate,  was  not  sufficient  proof  of  malfea- 
sance to  deprive  him  of  his  commissions,  although  he  must  ac- 
count to  the  estate,  of  course,  for  the  moneys  so  received  by  him. 
By  the  decree  of  this  court  on  final  hearing,  he  had  been  ac- 
quitted of  the  charges  T>f  intentional  fraud  and  mismanagement 
made  against  him  in  the  bill,  in  which  the  receiving  of  the 
presents  was  included.    Jacobus  v.  Munn,  48 

8.  A  creditor  holding  a  preferred  claim  against  an  insolvent  estate 
must  present  it,  under  oath,  to  the  assignee  within  the  time 
limited  by  the  order  of  the  court,  or  be  barred.    Fogg's  Case,  238 

4.  Where  administrators  act  in  good  faith  and  with  ordinary  prudence 
and  discretion  in  selling  their  intestate's  chattels  after  an,  as  yet, 
unproved  and  apparently  unfounded  claim  therefor  has  been 
made,  they  should  be  allowed,  out  of  the  estate,  the  costs  and 
reasonable  counsel  fees  of  a  trial  afterwards  brought  at  law  by 
the  claimant,  wherein  he  recovered  a  judgment  for  the  value  of 
the  chattels  so  claimed. — Held,  under  the  circumstances  of  this 
case,  that  they  should  not  be  indemnified  for  the  difference  be* 
tween  the  amount  realized  at  their  sale  of  the  chattels  and  the 
value  of  the  chattels  as  fixed  by  the  verdict,  lolhanus  v. 
Middleton,  240 

&  Administrators  cannot  be  allowed  for  taxes  oa  their  intestate's 
land,  assessed  and  paid  by  them  after  his  death.     Id.,  240 

6.  An  executor  received  from  the  estate  railroad  stock,  which  he  had 
the  power,  under  the  will,  to  assign  to  himself  as  trustee  under  a 
marriage  settlement.  In  the  exercise  of  reasonable  care  and 
caution,  he  sold  the  stock,  in  the  course  of  administration,  after 
it  had  depreciated  considerably  in  value. — Held,  that  he  was  not 
required  to  consult  or  obtain  the  assent  of  the  beneficiary  under 
the  marriage  settlement,  before  effecting  the  sale,  and  was  not 
personally  liable  for  the  loss  sustained  by  the  estate  through  the 
sale,  although  the  market  value  of  the  stock  afterwards  increased. 
{Men's  Que,  KM 
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of  ease,  stated  as  Apo^  t592J2T    In   1877, 

'  resnyred  froca  ker  treat  Decasseof  her  sear- 
and  fiulsre  to  give  bonk  tkereafter.  la  1878,  tke  adminis- 
trator filed  kk  acnes*  sad  charged  hissself  wiik  -  oak  on  hand, 
not  mTentoried,  $5,23*31.*  The  teattsaooy  of  tke  adauaktra- 
trix  shoved  that  the  asaoent  fined  in  the  cafe  wai  17,555;  thai 
of  tke  admraisrrator  was  rendered  ioeredibie  by  the  place,  the 
character  and  ike  amooat  of  hk  entry  of  the  tianasetion  in  hk 
mxoamJxjok^—HM,  tkai  ke  mart  acnes*  to  the  cetefe  far  the 
dinereoce,  9££19.6v,  with  interest    hmmmt  T.  Knmdn,  SIS 

t.  A  decree  of  the  orphans  coart  dkcharging  an  executor  on  kk  ova 
application,  reversed  for  want  of  notice  or  any  adjudication  that 
none  was  necessary.     Fee*  t.  Jfeit,  881 

10L  Where  an  executor  sought  by  Jake  representations  and  suggis 
tions  calcolated  and  intended  to  excite  apprehension  in  the  mind 
of  the  residuary  legatee,  and  by  taking  adrantage  of  ker  poieUy 
to  induce  such  legatee  to  sell  ker  interest  in  the  estate  to  him  for 
a  small  price,  about  one- fourth  of  its  raloe — Held,  that  in  so 
doing  be  was  guilty  of  soch  an  abase  of  the  trust  and  confidence 
reposed  in  him  as  justified  his  remoraL    Lett  v.  Emm  fit,  886 

IL  When  an  executor  or  administrator  presents  bis  accounts,  par* 
porting  to  charge  himself  with  eTerythiog  he  has  receired  and 
to  credit  himself  with  everything  he  has  disbursed,  and  to  show 
the  balance  on  hand  for  distribution  among  the  legatees  or  next 
of  kin,  and  the  court,  after  due  notice  to  parties  interested,  makes 
a  decree  approving  and  allowing  such  accounts,  that  is  a  final 
settlement  within  the  meaning  of  the  proriso  in  section  110  of 
the  orphans  court  act,  even  though  it  appear  that  there  k  still 
outlying  property  of  the  decedent  which  may  yet  come  into  the 
accountant's  possession  for  administration.     P&mervy  v.  Htfls,         678 

IX  Stock  belonging  to  the  testator  but  held  by  hk  brokers  to  secure 
their  ad  ranees  on  its  purchase,  and  afterwards  sold  by  them  on 
the  order  of  the  executors,  was  placed  in  the  executors'  accounts, 
at  its  gross  value,  as  a  part  of  the  aggregate  upon  which  commk- 
sions  were  to  be  allowed.  Other  securities  belonging  to  the  tes- 
tator, transferred  by  the  executors  to  the  legatees  t*  speck,  also 
entered  into  the  account  at  their  market  value. — Held,  that  thk 
method  of  determining  the  aggregate  sum  on  which  ooeamkaians 
were  to  be  allowed  was  legal.     Id.,  818 
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18.  Commissions  may  be  allowed  upon  any  personal  property,  having 
a  money  value,  that  comes  to  the  hands  of  the  executor.  Its 
reception  gives  the  right  to  some  compensation;  how  much 
depends  on  other  circumstances,  which  the  statute  submits  to 
judicial  discretion.    Id,,  578 

14.  Stock  belonging  to  the  testator,  which  never  came  under  the  con- 
trol of  the  executors,  but  was  transferred  by  a  foreign  adminis- 
trator cum  tettamaUo  annexo  directly  to  the  legatees,  cannot  be 
used  to  increase  the  aggregate.    Id,,  678 

16.  In  determining  the  compensation  of  executors,  administrators 
Ac,  the  court  should  make  allowance  for  only  the  pains,  trouble 
and  risk  theretofore  incurred,  and  not  for  the  services  which  may 
be  thereafter  required.    /<&,  878 

See  Appeal,  8;  Contract,  8;  Devise,  6,  86;  Partnership,  1. 

F. 

Fraud. 

Whenever  it  appears  that  the  object  of  a  suitor  filing  a  creditor's 
bill  is  to  aid  a  person  who  has  placed  his  property  in  the  name  of 
another  to  hinder  and  defeat  creditors,  to  regain  control  of  such 
property,  a  court  of  equity  will  refuse  its  assistance.  Buekman  v. 
Omover,  688 

fits  Bailment,  1 ;  Executors,  10 ;  Mortgage,  1 ;  Sale  of  Chat- 
tels, 1. 

Frauds  and  Perjuries 
See  Assumpsit,  1. 

/** 

Guardian  and  Ward. 

1.  Although  an  order  of  the  orphans  court,  granting  letters  of 
guardianship  of  an  infant  under  fourteen,  ought  to  have  been  sot 
aside  because  no  notice  of  the  appointment  had  been  given  to  the 
ward's  mother  and  only  surviving  parent,  yet  if  the  application 
is  afterwards  fully  heard  in  the  presence  of  all  the  parties  inter- 
ested, such  order  will  not  be  reversed ;  nor  will  such  order  be 
reversed  where  it  appears,  on  the  merits,  obviously  for  the 
infant's  advantage  that  the  person  selected  should  be  its  guard- 
ian. Luppie  v.  Winona,  246 
8.  Where  a  mother  was  appointed  guardian  of  her  child,  but  failed  to 
give  the  bond  within  the  time  limited  by  the  court,  and  the  court, 
without  notice,  appointed  a  stranger  in  her  stead — Held,  that  the 
appointment  of  the  latter  was  not  warranted.     Weldorn.  v.  Keen,     25J 


H. 

Holiday. 

See  FRAxmom,  6. 
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Husband  and  'Wife. 

1.  A  marriage  by  one  under  lawful  arrest  for  seducing  a  minor  i 

promise  of  marriage,  is  not  void,  as  obtained  bj  fraud  or  dares ; 
nor  because  the  woman  was  a  prostitute  and  over  twenty-one 
years  of  age ;  nor  because  the  justice  demanded  excessive  ball ; 
nor  because,  after  the  woman  had  assented  to  a  postponement  of 
the  marriage  ceremony,  the  minister,  who  was  present,  and  the 
constable  who  had  arrested  complainant,  and  the  justice  who  is- 
sued the  warrant,  advocated  i:s  immediate  performance;  nor  be- 
cause the  parties  did  not  cohabit  after  the  ceremony.  Seytr  v. 
Srytr,  »C 

2.  A  married  woman  may  enjoin  the  execution  creditors  of  her  bos- 

band  from  selling  lands,  the  title  whereof  stands  in  his  name  but 
which  were  bought  by  him,  bona  fide,  for  her,  and  paid  lor  with 
her  money.     Can  v.  Demarat,  381 

See  Annuity,  1;  Divorce;  Domictl;  Execution;  Insu&ajkx; 
Mortgage,  6;  Trusts,  1. 

i. 

Infants. 

1.  Under  the  statute  as  to  the  adoption  of  infants,  the  consent  of  the 

parent  is  absolutely  necessary,  where,  as  in  this  case,  such  parent 
is  not  hopelessly  intemperate  or  insane,  and  has  not  abandoned 
the  child,  even  though  the  child  be  under  fourteen.  Lmppie  v. 
Wirom,  245 

2.  In  a  partition  suit  where  lands  are  sold,  in  which  a  minor  has  an 

undivided  interest,  an  agreement  between  buyers  who  bid  at  the 
sale  that  their  purcha.-e*  should  be  reported  by  the  commissioners 
in  the  name  of  a  person  to  whom  no  land  was  struck  off)  will  not 
bar  the  iufaut  heir  from  a  right  in  equity  to  recover  from  the 
original  purchasers  the  full  amount  of  the  consideration-money 
expressed  in  the  deed  executed  to  the  substituted  grantee,  who 
paid  a  part  by  his  bond  secured  by  mortgage.     Burhans  v.  JBeaat,  5§f 

3.  In  this  case  such  grantee  delivered  a  declaration  to  said  Layers, 

stating  that  he  held  title  for  himself  and  them,  in  trust,  to  sell 
the  lands  and  divide  the  profits  pro  rata,  but  making  no  cove- 
nants as  to  looses. — Ildd,  that  a  scheme  of  this  nature  could  aot 
exempt  the  defendants  connected  therewith,  and  who  were  familiar 
with  the  em  ire  transaction,  from  an  equitable  liability  to  ths 
minor  heir  for  any  deficiency  in  the  proceeds  of  the  sale  of  the 
moitgaged  premises  to  pay  the  full  amount  due  upon  the  bond, 
in  the  absence  of  an  express  release  on  his  arriving  at  legal  matu- 
rity. A/.,  an 
Su  Guardian. 

Injunction. 

1.  The  defendant  had  driven  piles  at  the  shore  line  in  front  of  oonrn* 
plainants'  several  fishery,  and  was  al»out  erecting  a   platibrsm. 
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InlunotLon— continued. 

with  a  roof  over  it,  as  a  landing-place. — Held,  that  a  preliminary 
injunction,  which  prohibited  the  defendant  from  finishing  the 
landing,  should  be  modified  so  as  to  allow  it  to  be  finished,  since 
complainants'  right  to  relief  on  final  hearing  would  not  be  pre- 
judiced thereby.    Hugg  v.  Faih,  46 

2.  As  a  general  rule,  an  injunction  will  not  be  granted  until  the  com- 
plainant's legal  right  has  been  established  at  law,  vet  in  a  case 
where  his  right  appears  to  be  clear,  though  it  has  not  been  estab- 
lished at  law,  and  the  defendant  denies  it,  and  the  complainant 
has,  for  a  long  time,  been  in  the  enjoyment  of  the  right,  and  the 
acts  of  the  'defendant,  in  violation  of  it,  are  recent,  a  court  of 
equity  may  properly  take  jurisdiction  of  the  question  of  legal 
right,  and  decide  that  as  well  as  the  other  questions  involved  in 
the  litigation.     Stanford  v.  Lyon,  94 

8.  A  party  asking  to  have  a  nuisance  abated  by  injunction,  will  be 
entitled  to  relief  by  that  process  whenever  he  can  clearly  demon- 
strate two  facts:  first,  that  the  injury  of  which  he  complains  is  such, 
in  its  nature  and  extent,  as  to  call  for  the  interposition  of  a  court 
of  equity ;  and,  second,  that  the  right  on  which  he  grounds  his  title 
to  relief  is  clear,  whether  that  fact  has  been  made  plain  by  the 
action  of  the  appropriate  tribunals  for  the  adjudication  of  ques- 
tions of  legal  right,  or  is  so  by  the  settled  law  of  the  state,  when 
applied  to  the  facts  of  his  particular  case.     Id.,  94 

4,  A  mandatory  injunction  is  awarded  as  of  course,  whenever  it  is 
the  necessary  and  appropriate  process  for  carrying  the  decree  of 
the  court  into  effect.    Id.,  91 

6.  In  deciding  whether  an  injunction  shall  be  dissolved  or  not,  the 
court  must  consider  the  whole  case,  and,  though  it  may  doubt 
whether  the  case  made  by  the  bill,  in  an  action  for  an  account,  is 
sufficient  to  justify  the  retention  of  the  injunction  and  changing 
the  forum  of  litigation,  yet  if  the  answer  shows  that  the  case 
embraces  an  equity  which  a  court  of  equity  can  alone  administer, 
the  chancellor  should  retain  the  injunction  and  assume  exclusive 
jurisdiction.     Ely  v.  Orane,  157 

6.  An  injunction  should  never  be  granted  in  a  doubtful  case.  'Albright 
v.  Teas,  171 

Set  Deed,  1 ;  Execution,  1,  2  ;  Husband,  2 ;  Jurisdiction,  9, 12 ; 
Nuisance  ;  Religious  Corporations. 

Insurance  (Life). 

A  husband  and  wife  assigned  policies  of  life  insurance  held  by  the 
wife  on  the  life  of  her  husband,  to  secure  their  assignee  from 
loss  as  administrator  of  the  husband's  deceased  partner,  to  whose 
estate  the  husband  was  largely  indebted. — Held, 

(1)  That  while  such  an  assignment  was  valid,  yet  as  the  admin- 
istrator had  released  an  endorser  on  the  note  which  represented 
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the  wife  ww  en- 

and  transferred  to  her, 

it  to  remain  iinqiiea- 


on  the  policies  had  been 

could  not  be  raised  by 

had  not  been  framed  so  as 

m 


4; 


over,  with  leave  to  bring  an 

a*f  the  action  is  prosecuted  in 

» in  ordinary  actions 

t  by  imle  to  show  caose  and 

nt  at  law  will  be 

I  m  the  equity  court  as  a  finality. 

iCk.r.&m+mJorPmbticScJiooU,  26* 

&  Where  sa  isms  is  sees  out  ef  chawoery,  the  whole  proceeding  is 
UBoer  she  croerc*  ct  the  coart  of  csunKery,  and  the  conduct  and 
tessj;  of  a*  :rjal  are  sorted  to  reriev  in  that  court  only.    Idn    266 

&  ▲  is^mec  iwae  is  a  nude  ctf  procedure  adopted  from  the  civil  law 
a*  a  imuv  ac  baring  scat*  question  of  tact  arising  incidentally, 
ami  v  Sf  maie  ihe  foundation  of  souse  order  or  decree  in  a 
cam*.  3«>eriaii»ed  hr  the  verdict  of  a  jury.    M*,  266 

4  WheUMr  ar.  oroer  viva  action  at  law  or  an  issue  out  of  chan- 
esrr.  o\>»  zwc  iepenc  upon  the  fcrsa  in  which  the  issue  is  framed. 
For  conrtfBienoe  si  trial  the  issue  sanst  be  giren  the  form  of  a 
OMLsvwi  Uv  acskav,  with  apfuv^rhue  pleadings  at  law,  to  ra:*e 
ax.  mk*  ;  M;:  u*  nature  and  purpose  of  the  issue  give  it  char- 
acter a»  i  *»jjr:«c  issue,  or  ccherwise.  and  not  the  form  in  which 
t>*  mm*  »  (xidtaei     J4L  266 

V  A*  a^e*  w~.  .w  irvac  ax  oroer  directing  an  issue,  but  the  court 
of  apprcu  « ..;  no*  ir  rerfcre  with  :he  discretion  of  the  chancellor 
a*  t,  :Se  ire  .-*  the  issue,  if  u.e  fcwm  be  appropriate  to  secure 
a  6t>  rcwM«*;*u  .Tn  ,v  tW  urx  a:  the  trial     kL  266 

J. 
Jurt»dfc«*>CL 

1  Rquir*  vvti^T  iriiHe-w  *-::>»  an  action  at  law  where  there  are 
*|aitaoW  <t voir*  a****  vhicsk  Tender  it  unjust,  as  against  the  de- 
fredea:  at  la**,  that  the  *n:t  *hc«hl  proceed.    JLen*  Duet  Ch.  ▼. 

11 
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Jurisdiction- -wntkmed. 

2.  It  constitutes  no  ground  for  such  interference  that  the  plaintifls 
have  no  right  to  bring  the  action  at  law ;  nor  that,  if  they  re- 
cover, thej  will  hold  the  damage*  in  trust,  in  part  for  the  de- 
fondants  at  law ;  nor  that  the  defendants  at  law  should  be  allowed 
to  retain  so  much  of  the  damages  recovered  as  would  be  payable 
to  them  as  one  of  the  eestuis  que  trust;  nor  that  there  has  been 
no  breach  of  the  covenant  which  is  the  basis  of  the  action ;  nor 
that  if  there  has  been  suoh  breach,  equity  ought  to  relieve 
against  it.    Id,,  15 

8.  The  court  of  chancery  may,  in  a  foreclosure  suit,  determine  the 
validity  of  statutory  liens  claimed  upon  the  property.  PromdmU 
Institution  for  Savings  v.  Allen,  88 

4.  A  court  of  equity  will  not  take  jurisdiction  of  a  question  of  dam- 

ages, pure  and  simple.    Stanford  v.  Iyon,  M 

5.  When  concurrent  jurisdiction  exists  in  matters  of  account,  equity 

will  not  withdraw  the  litigation  from  a  common  law  court,  unless 
it  clearly  appears  that  such  a  course  is  necessary,  in  order  that 
complete  justice  may  be  done.    Ely  v.  Crane,  107 

6.  Bat  it  is  not  indispensable  that  the  case  should  involve  an  equitable 

element  to  warrant  equity  in  assuming  exclusive  jurisdiction. 
If  the  accounts  are  so  intricate,  or  complicated,  that  they  cannot 
be  examined  and  tried  at  Nwi  Prius  with  the  care  and  delibera- 
tion necessary  to  insure  an  accurate  result,  equity  may  take  juris- 
diction, though  an  action  at  law  was  pending  when  the  suit  in 
equity  was  brought.    Id.,  16V 

7.  A  court  of  equity  will  not  assume  jurisdiction  of  the  sale  of  chattels 

for  the  payment  of  creditors  and  encumbrancers  having  legal 
liens  thereon,  on  the  sole  ground  that  such  a  sale  can  be  made 
here  more  advantageously  for  all  parties  as  to  price  than  it  can 
be  at  law.    Lambert  v.  Miller,  841 

8.  The  question  whether  a  will  was  duly  executed,  is  not  within  the 

jurisdiction  of  this  court.    Detwiller  v.  Hartman,  848 

9.  An  injunction  bill  filed  by  a  township  alleged  that  in  1876,  one 

W.,  owning  a  lot  fronting  on  a  highway  in  the  township,  exca- 
vated a  part  of  the  lot  adjoining  the  highway  and  also  a  part  of 
the  highway  itself,  for  the  purpose  of  obtaining  pottery  clay,  and 
left  the  highway  in  a  very  unsafe  condition ;  that,  in  1880,  W. 
sold  the  premises  to  the  defendant,  who  was  afterwards  notified 
to  fill  up  the  excavations.  The  bill  also  contained  some  allega- 
tions as  to  other  excavations  made  by  the  defendant,  but  they 
were  uncertain  and  insufficient. — Held,  that  no  ground  for  relief 
in  equity  was  shown.     Woodbridge  v.  Luke,  887 

10.  The  fact  that  the  complainant,  who  is  a  simple  contract  creditor, 
is  a  creditor  of  trustees,  and  that  the  debt  was  incurred  for  the 
benefit  of  the  cestui  que  trust,  and  that  the  trustees  are  alleged  to 
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Jurisdiction- 

be  insolvent,  and  one  of  them  wasting  the  estate,  gives  the  com- 
plainant no  right  to  collect  his  debt  in  equity,  nor,  to  that  end, 
to  call  the  trustees  to  account  here.     Vanderpool  v.  Willi*,  406 

U.  Where  an  account  is  so  complicated  that  it  cannot  be  tried  in  a 
court  of  law,  with  any  certainty  that  an  accurate  result  will  be 
reached,  a  court  of  equity  may  restrain  the  action  at  law  and  as- 
sume jurisdiction.    Orane  Y.Ely,  564 

12.  The  practice  act,  under  which  references  are  made  in  matters  of 
account,  has  not  changed  the  practice  of  courts  of  equity  to  re- 
strain such  actions.    Id.,  564 

18.  Those  courts  will  not  interfere  where  there  is  concurrent  jurisdic- 
tion in  courts  of  law,  and  Where  the  latter  have  first  taken 
cognisance,  unless  a  plain  case  be  made  in  the  bill  of  complaint. 
IdL,  564 

8m  Amendments,  1 ;  Corporations,  7 ;  Devise,  29 ;  Injunction, 
2, 6;  Partnership,  2, 5 ;  Quia  Timet. 

L. 

Landlord  and  Tenant. 

The  rule  that  an  unnamed  and  unknown  principal  shall  stand  liable 
for  the  contract  of  his  agent,  does  not  apply  to  a  demise  under 
seal.  The  relation  between  the  owner  of  land  and  those  who 
occupy  it  is  of  a  purely  legal  character ;  and  the  fact  that  a  lessee 
takes  a  lease  for  an  unnamed  principal,  but  in  his  own  name, 
will  not  render  the  unnamed  principal  liable  for  the  rent. 
JBorekerling  v.  Kats,  150 

See  Mortgage,  6. 

Legacy. 

&e  Devise. 

Lien. 

See  Devise,  18;  Jurisdiction,  8;  Mortgage,  2;  Mortgage 
(Chattel),  8 ;  Muncipal  Corporations,  1 ;  Partnership,  6  j 
Taxes,  2. 

Limitation  of  Actions. 

1.  Trusts  which  fall  within  the  proper,  peculiar  and  exclusive  juris- 

diction of  courts  of  equity  are  not  subject  to  the  statute  of  limita- 
tions.    Buckingham  v.  Ludlum,  137 

2.  Courts  of  equity  are  not  within  the  terms  of  the  statute  of  limita- 

tions, and  while  they  follow  it  by  analogy,  they  will  not  apply 
their  rules,  founded  on  analogy,  when  it  is  against  conscience  to 
do  so.    Id.,  187 

8ee  Partnership,  3,  4. 
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M. 
Maxima 

Acta  cxtericra  indicant  inUriora  secreta,  487 

Equality  is  equity,  8S8 

Equity  follows  the  law,  88 

He  who  urges  equity  must  do  equity,  829 
Qui  ientit  commodum  <£&,                                                                     218,  805 

Reddendo  singula  singulis,  2 

Verba  char  Varum  fortius  accipiuntur  contra  proferentem,  496 

Merger. 

See  Mortgage,  5. 

Mortgage  (Chattel). 

1.  An  assignee  for  the  benefit  of  creditors  can  take  no  exception  to 

the  validity  of  a  chattel  mortgage  given  by  his  assignor,  on  the 
ground  that  it  was  not  filed  in  the  county  where  the  mortgagor 
actually  resided.  He  is  bound  by  the  equity  to  which  the  prop- 
erty was  subject  when  it  came  to  his  hands  from  the  assignor. 
Shaw  v.  Glen,  89 

2.  A  description  of  "  all  the  stock,  fixtures,  goods  and  chattel!  of 

every  name  and  kind  "  in  a  designated  store,  is  specific  enough 
to  identifiy  the  property  intended  to  be  covered.    Id.,  82 

8.  A  makes  a  chattel  mortgage  to  B  and  afterwards  another  mortgage 
upon  the  same  property  to  C,  who  has  at  ihe  time  notice  of  the 
preceding  mortgage.  C  puts  his  mortgage  on  record  before  & 
After  both  are  recorded  C  sells  bis  mortgage  to  D. — Held,  that  D 
takes  the  mortgage  subject  to  the  lien  of  the  first  mortgage  held 
by  B.    Hoagland  v.  Shampanore,  688 

Mortgage. 

1  The  firm  of  James  Horner  &  Co.,  composed  of  James  Horner  and 
James  Ludlum,  was  dissolved  by  the  death  of  Horner  in  1874. 
His  executrix  filed  a  bill  in  chancery  in  1874,  against  Ludlum, 
for  an  account  and  settlement  of  the  partnership  estate,  which 
consisted  of  lands,  factories,  and  a  large  amount  of  personalty. 
The  bill  also  prayed  for  the  appointment  of  a  receiver,  and  Lud- 
lum was  appointed,  with  the  usual  powers,  and  also  with  leave  to 
bid  at  his  own  sales,  and  with  power  also  to  redeem  with  the  funds 
any  of  its  estates  from  mortgages  thereon.  The  title  to  the 
partnership  lands  was,  after  Horner's  death,  in  his  devisees  and 
in  Ludlum,  and  those  lands  were  covered  by  two  mortgages  held 
by  Corning.  On  their  foreclosure,  Ludlum  was  made  a  defend- 
ant as  owner,  but  not  as  receiver,  and  a  decree  pro  confcuo  was 
rendered  against  him,  while  the  other  defendants  therein  an- 
swered.   Corning  bought  all  of  the  lands  at  foreclosure  sale,  in 

42 
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as  to  tke  nwyKim,  im  :kat  ii  prayed  general  relief  against  the 

i  to  the  fern's  aada,  **  **&  aa  personalty,  when  the 

r  m  met,  had  ao  interest  m  thorn  laada.    ££ra»wtridr 

A  aaortgage  to  seesre  nature  adrmaces  not  eiceediag  f^OOO^  wan 
Fenronry  25ch,  1*74,  ami  another  far  idfiooet  not  ex- 
;  11,000,  on  February  3d,  157*.  Under  excoiriona  issued 
ob  arrea  lodgments  agaissc  the  mortgagor,  the  earliest  in 
Derrmber,  1?74,  aad  the  latest  in  September,  1876,  the  mort- 
gaged premise*  were  acid  in  September  137G,  ml  sheriiTa  sale. 
On  fcredosore  of  the  first  mortgages  for  advances  of  $2,000  claimed 
lo  hare  been  maJe,  under  tie  mortgage,  on  February  2d,  1875, 
without  actual  notice  of  the  judgtnent  of  December.  1874,  and 
alio  for  advances  of  |786.  in  J  :ne.  Ii76,  nnder  the  second  mort- 
gage— Held,  that  complainants  cooM  recover  the  amount  of  their 
adTasoea  under  the  first  mortgage,  tut  not  under  the  second,  as 
ita  lien  was  destrojed  bj  the  sheriff's  sale ;  and  that  the  priority 
of  the  first  mortgage  could  not  be  affected  by  a  sheriff's  sale  in 
1882,  under  a  j-idgment  recuTered  against  the  mortgagor  in  1872. 
because  the  lien  of  the  judgment  of  1372,  had  been  lost  by  the 
aherifFs  sale  under  the  junior  judgments  in  1876.  William*  v. 
Gifcert,  *4 

S.  A  mortgage  of  land.*,  after  a  release  thereof  from  a  prior  mortgage, 
b  not  bound  br  alleged  fraudulent  representations  of  the  mort- 
gagor, whereby  the  release  is  said  to  have  been  obtained,  where 
such  mortgagee  has  no  notice,  actual  or  constructiTe,  of  the  rep- 
resentations,    Hedden  v.  Cowcll,  80 

4,  Merchant  and  Quinby,  being  owners  of  a  tract  of  land,  mortgaged 
it  to  Magie,  They  subsequently  sold  part  of  it  to  Hudnit  and 
81ater,  taking  back  a  purchase-money  mortgage.     After  Qoinby'a 
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Mortgage— continued. 

death  his  administrators  and  Merchant  assigned  thai  mortgage. 
The  assignee  foreclosed  it,  and  Merchant  and  four  of  Quinby's 
children  bought  the  property  at  the  foreclosure  sale.  Quinby's 
helrs-at-law  afterwards  proceeded  in  partition  to  divide  the  part 
of  the  property  which  Merchant  and  Qninby  had  not  sold.  The 
land  not  being  susceptible  of  partition  without  great  prejudice  to 
the  owners,  it  was  sold  by  order  of  the  court.  Afterwards  Mer- 
chant and  three  of  Quinby's  daughters  bought  the  Magie  mort- 
gage and  brought  this  suit  to  foreclose  it. — Held,  that  the  pur- 
chaser at  the  partition  sale  was  not  entitled  to  have  the  Hudnit 
and  Slater  parcel  sold  to  pay  the  mortgage  before  recourse  to  his 
own,  but  that,  on  the  contrary,  the  owners  of  the  former  tract 
were  entitled  to  that  equity  as  against  his  land,  and  that  the  sale 
in  partition  neither  created  any  new  equity  nor  affected  the  exist- 
ing one,  because  it  was  merely  a  conversion  of  the  land  into 
money  by  judicial  order  for  the  purposes  of  the  partition.  PowUt 
v.  Griffith,  884 

ft.  An  intestate  died  in  January,  1875,  leaving  a  widow  and  three 
children,  Josephine,  George  and  Henry.  He  had  given  (in  1871 ) 
a  mortgage  on  the  homestead  to  George  for  $  800,  in  which  his 
wife  did  not  join.  In  May,  1875,  George  mortgaged  his  undi- 
vided third  of  the  property  to  Hawley  for  $1,500.  In  May,  1882, 
Henry  and  his  wife  conveyed  his  interest  to  the  complainant 
The  premises  were  rented  by  agents  of  the  widow  and  George 
and  Josephine,  and  the  rents  applied  on  the  interest  due  on  the 
Hawley  mortgage. — Held, 

(1)  On  partition,  that  complainant,  who  took  his  title  after  the 
payment  on  the  Hawley  mortgage,  was  not  entitled  to  have  the 
rents  which  were  so  collected  and  applied,  nor  any  part  thereof 
credited  on  George's  mortgage,  he  having  no  right  to  any  amount 
for  rents  accrued  and  collected  before  he  get  his  title. 

(2)  That  George's  mortgage  was  not  merged  by  the  descent  to 
him  of  an  undivided  one-third  of  the  premises.  Thdxrwd  v.  HoL 
litter,  402 

6.  A  married  woman  gave  a'  bond  and  mortgage  on  her  own  lands, 
which  was  to  be  used  in  paying  a  debt  of  her  husband.— Held, 
that  she  could  not  compel  its  cancellation  after  it  had  been  so 
used,  by  assigning  it  to  the  creditor,  although  another  way  of 
using  it  to  effect  the  purpose  was  contemplated  and  suggested  by 
the  parties  when  it  was  executed.     WaUcint  v.  Milligan,  485 

7»  Land  was  conveyed  in  fee  with  a  provision  in  the  deed  that  the 
grantee  was  not  to  have  the  right  to  sell  or  dispose  of  it  during 
the  lifetime  of  the  grantor  or  his  wife,  "but  [the  land]  is  to 
remain  in  the  possession  of"  said  grantor  and  his  wife  during 
their  natural  lives,  and  after  their  deaths  to  said  grantee,  his 
heirs  and  assigns  forever.    The  grantor's  wife  is  living,  but  her 
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Mortgage— continued. 

husband  is  dead,  and  the  grantee  is  also  dead. — Held,  that  the 
grantee  had  power  in  his  lifetime  to  mortgage  his  interest  in  the 
premises,  although  he  could  not  sell  or  dispose  thereof  in  the 
lifetime  of  the  grantor  and  his  wife.     Snyder  v.  Aekerman,  442 

8.  A  defendant  to  a  foreclosure  bill,  who  is  made  a  \mrty  as  a  judg* 
ment-creditor  of  the  mortgagor,  in  respect  of  a  judgment  recov- 
ered after  the  latter  parted  with  his  title  to  the  mortgaged  premi- 
ses, cannot,  by  his  answer  in  the  nature  of  a  cross  bill,  litigate 
the  validity  of  the  mortgagor's  conveyance  of  the  lands  as  being 
in  fraud  of  creditors,  where  he  alleges  that  the  execution  on  his 
judgment  has  never  been  returned.    Stockton  v.  LippineoU,  443 

Am  Duress;  Jurisdiction, 3 ;  Municipal  Corporations,  1 ;  Par- 
ties, 1 ;  Practice,  6. 

Municipal  Corporations. 

A  mortgage  on  a  house  and  lot  of  land  in  Jersey  City,  given  after  the 
charter  of  1871,  will  be  postponed  to  the  lien  for  water  rates  as- 
sessed for  water  taken  from  the  city  water  works,  and  used  on  the 
premises  subsequent  to  the  date  of  the  mortgage.  Vredand  v. 
Jersey  City,  674 

See  Constitution,  1,  2 ;  Taxes,  2 ;  Water  Rights. 

N. 

Name. 

See  Devise,  2. 

Notice. 

See  Executors,  9;  Guardian,  1;  Mortgage  (Chattel),  S; 
Mortgage,  3 ;  Specific  Performance. 

Nuisance. 

1.  Under  a  statute  authorizing  the  work,  the  defendants,  as  a  cor- 

poration, had  almost  finished  the  erection  of  a  dam  to  drain  and 
reclaim  lands  overflowed  by  tide-waters,  for  sanitary  and  agri- 
cultural purposes. — Held,  that  the  court  would  not,  the  evidence 
as  to  the  effect  of  the  dam  upon  the  public  health  being  conflict- 
ing, enjoin  the  erection  of  the  dam  on  the  ground  that  it  was  a 
nuisance.    McNeal  v.  Amscunk  Creek  Meadow  Co.%  204 

2.  A  preliminary  injunction  restraining  the  proprietor  of  a  shooting- 

gallery  from  so  using  it  or  permitting  it  to  be  used  as  to  annoy 
the  neighbors  with  the  noise  and  smoke  of  the  shooting  was 
granted  on  order  to  show  cause,  it  appearing  that  it  was  a  nui- 
sance at  the  time  of  filing  the  bill,  though  the  evidence  was 
conflicting  whether  it  was  so  or  not  at  the  time  of  hearing  the 
order  to  show  cause.     Thompson  v.  Behrmcmn,  346 

9$e  Injunction,  3. 
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p. 
Parent  and  Child. 

See  Guardian  ;  Infants. 

Parties. 

On  a  hill  to  set  aside  as  fraudulent  a  mortgage  given  to  indemnify 
the  mortgagee  against  his  liability  as  endorser  on  certain  prom* 
issory  notes. — Held,  that  the  holders  of  the  notes  are  necessary 
parties.    Dunham  v.  Ramsey,  888 

See  Corporation,  4;  Mortgage,  18;  Practice,  6. 

Partition. 

See  Equitable  Conversion,  1 ;  Mortgage,  4. 

Partnership. 

1.  A  prior  judgment  concludes  only  parties  and  privies,  not  strangers. 

A  judgment  against  the  surviving  member  of  a  firm  does  not 
conclude  the  i  epresentatives  of  the  deceased  partner.  Buckingham 
v.  Ludlum,  187 

2.  A  creditor  of  a  firm  may  have  relief  in  equity,  for  the  payment  of 

his  debt  against  the  separate  assets  left  by  a  deceased  partner,  if 
the  surviving  partner  be  insolvent  and  the  firm  assets  exhausted. 
Id.,  187 

3.  The  representatives  of  a  deceased  partner  cannot  set  up  the  statute 

of  limitations  against  a  creditor  of  the  firm,  so  long  as  the  sur- 
viving partner  continues  liable  for  the  debt  and  has  a  right  to 
seek  contribution,  from  the  estate  of  the  deceased  partner,  for  the 
payment  of  the  debts  of  the  firm.    Id,  187 

4.  One  partner  cannot  set  up  the  statute  of  limitations  against  the 

other,  in  a  case  where  there  have  been  dealings,  in  respect  to  the 
partnership  affairs,  within  six  years,  whether  they  consist  in  the 
conversion  of  assets  into  money,  or  the  application  of  assets  in 
discharge  of  liabilities.    Id.,  187 

o.  ki  a  suit  by  one  partner  against  the  other,  for  settlement  of  the 
partnership  concerns,  this  court  does  not  get  such  control  of  the 
assets  as  to  enable  it  to  prevent  the  firm's  creditors  from  proceed- 
ing at  law  to  judgment  and  execution,  and  levy  upon  the  assets, 
until  after  decree  of  dissolution  providing  for  calling  in  the 
creditors,  and  some  creditor  has  come  in.    Rose  v.  Titsworth,  888 

6.  Where  judgment  creditors  had  recovered  their  judgments  against 
partners  after  the  filing  of  a  bill  by  one  partner  against  the  other 
for  settlement  of  the  affairs  of  the  copartnership,  and  had  issued 
execution  thereon,  before  decree  for  dissolution  and  call  for  cred- 
itors, though  after  the  appointment  of  a  receiver,  by  consent. — 
Held,  that  they  were  entitled  to  the  benefit  of  their  liens.    Id.,      888 
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A  non-patentable  Invention  or  improvement  w  not  the  subject  of  *■ 
exclusive  right  or  property,  but  is  common  property,  open  to  all 
the  world.    Albright  v.  Teat,  17] 

Pleading. 

1.  General  certainty  is  sufficient  in  pleadings  in  equity.    GogkeH)  r. 

Bennett,  37 

2.  A  defendant  cannot,  by  means  a  crow-bill,  litigate  matters  between 

himself  and  another  defendant  which  are  not  the  subject  of  the 
•ait    Carpenter  v.  Gray,  389 

8m  Corporation,  5;  Executors,  7;  Jurisdiction,  13;  Mort- 
gage, 1,8;  Variance. 


1.  Testator,  by  his  will,  gave  his  estate,  real  and  personal,  to  hi*  wife 
for  and  during  her  natural  life,  and  after  herd -nth  to  his  daugh- 
ter for  life,  with  power  to  the  daughter  to  dispose  of  the  same 
by  her  last  will  and  testament  The  daughter  made  her  will  in 
doe  form  and  died  in  the  lifetime  of  her  mother. — Held,  that  it 
was  a  good  execution  of  the  power  of  appointment  IAnddey  v. 
Firit  Christian  Society,  277 

t.  A  testatrix  may,  by  the  same  clause  in  her  will,  dispose  of  her  own 
property  and  that  over  which  she  has  simply  the  power  of  ap- 
pointment.    Id.,  277 

8.  The  fund  disposed  of  under  the  power  of  appointment  must  be 
paid  by  the  executors  of  the  testator  to  the  beneficiaries  named 
in  the  will  of  the  daughter  and  not  to  her  executors.     Id.,  277 

See  Devise,  23,  34 ;  Mortgage,  7  ;  Taxes,  1. 

Practice. 

1.  Objections  to  an  answer  to  a  bill  as  it  stood  before  amendment 
cannot  be  made  after  amendment,  unless  the  defendant,  after 
being  duly  called  upon  to  file  his  answer  to  the  bill  as  amended, 
or  voluntarily  waiving  such  call,  chooses  to  let  it  stand  as  the 
answer  to  the  amended  bill.     Angel  v.  Pennsylvania  Railroad  Co.,     92 

S.  A  defendant  in  a  suit  at  law,  who  asks  a  court  of  equity  to  assume 
jurisdiction  of  the  litigation,  on  the  ground  that  the  remedy  at 
law  is  inadequate,  is  not  obliged  to  give  security  merely  because 
he  asks  for  the  change.     Ely  v.  Crane,  157 

8L  The  court  cannot  approve  of  suspending  the  examination  of  wit- 
nesses before  the  master,  in  order  to  have  settled  whether  or 
not  portions  of  testimony  offered  are  relevant.    Rutting  v.  Bray,    174 

4.  After  an  injunction  bill  had  been  filed  to  restrain  proceedings  at 
law  on  a  note  given  by  complainant  to  defendant's  testator,  an 
account,  compromise  and  release  of  all  matters  between  the 
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Practice— continued. 

parties  was  effected.  Subsequently,  a  supplemental  bill  was 
filed,  which  alleged  that  the  settlement  and  release  had  been  ob- 
tained from  complainant  during  his  mental  incapacity  to  transact 
business,  and  to  this  an  answer  and  plea  were  filed,  setting  up 
the  account  stated  and  release. — Held,  that  the  burden  of  proving 
his  incapacity  lay  on  the  complainant.    Swayze  v.  Swayte,  18£ 

ft.  The  fact  that  a  subpoena  ad  respondendum  is  returnable  on  a  legal 
holiday  is  not  ground  for  setting  it  aside.    Kinney  v.  Emery,         339 

6.  The  fact  that  an  answering  mortgagee  to  a  bill  for  foreclosure 
alleges  and  establishes  the  priority  of  his  mortgage  over  that  of 
complainant,  does  not  entitle  him  thereafter  to  conduct  the  suit 
as  if  he  were  the  complainant.    OouUton  v.  Coulston,  896 

See  Appeal^  1 ;  Evidence,  5 ;  Issue- at- Law  ;  Mortgage,  8. 

Presumptions. 

See  Sale  op  Lands,  2;  Specific  Pebfobmaxge;  Will,  8. 

Q. 

Quia  Timet. 

1.  The  general  rule  is  that  the  court  of  chancery  has  no  jurisdiction 

to  try  or  establish  the  title  to  lands,  nor  to  quiet  a  party  in  his 
possession,  until  after  his  title  has  been  determined  by  a  court  of 
law.  A  prior  determination  of  the  title  in  one  or  more  actions 
at  law  is,  therefore,  ordinarily  a  condition  precedent  to  the  filing 
of  the  bill.    American  Dock  and  Improvement  Co.  v.  Truetcee,  4» 

2.  In  one  particular  the  act  entitled  "  An  act  to  compel  the  determina- 

tion of  claims  to  real  estate  in  certain  cases,  aud  to  quiet  the  title 
to  the  same"  (Rev.  p.  1189),  enlarged  the  jurisdiction  of  chan- 
cery in  this  respect.  It  gives  a  party  who  is  in  peaceable  posses- 
ion, where  his  title  is  disputed,  a  right  to  come  into  chancery  in 
advance  of  the  determination  of  the  title  at  law,  where  no  suit  to 
enforce  or  test  the  validity  of  the  title  is  pending.    Ia\t  287 

8.  Whether  this  statute  has  deprived,  or,  under  the  constitution,  could 
deprive,  a  defendant  brought  into  chancery  under  its  provisions, 
of  the  right  to  an  action  at  law,  as  distinguished  from  an  issue 
out  of  chancery,  in  order  to  determine  the  title,  not  considered ; 
for  a  party  may  waive  his  right  to  an  action  at  law,  and  even  to 
an  issue ;  and  these  parties,  by  the  several  orders  obtained  and 
consented  to,  have  waived  all  objections  to  the  mode  of  trial  pro- 
posed by  an  issue  out  of  chancery.    /<£,  287 

Am  Taxes,  2 

Receiver. 

1.  An  order  was  made  allowing  the  receiver  of  an  insolvent  bank 
$6,000  a  year  for  or  mpensation,  from  the  date  of  his  appointment 
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Receiver— omiinued. 

H  was  held  not  to  cover  or  extend  to  any  time  after  the  date  of 
the  order.  The  receiver  wu  not  allowed  to  charge  the  land 
with  the  ei  pease  of  clerks  whose  eerricei  were  none  wiry,  nor 
with  the  expense  of  a  daily  newspaper ;  nor  for  fees  of  counsel  to 
resist  applications  to  the  court  which  he  ought  not  to  have  op- 
posed. On  the  other  hand,  his  individual  indebtedness  to  the 
hank,  which  existed  when  he  was  appointed  receiver,  was,  ho 
being  iotol  vent,  deducted  from  his  commisjions.  He  was  charged 
with  the  amount  of  revenue  stamps  belonging  to  the  bank,  which 
was  lost  through  his  neglect  in  not  presenting  them  for  redemp- 
tion within  the  time  limited  by  the  United  States  statute,  and 
with  the  money*  of  the  bank  loaned  by  him  while  receiver,  on 
inad<?j  a  <:  security,  and  lost  He  was  allowed  for  moneys  col- 
laded  and  misappropriated  by  an  attorney  whom  he  employed  in 
the  busine**  of  the  trust,  in  which  it  was  necessary  for  him  to 
act  by  an  attorney-at-law  ;  the  attorney  employed  being  in  good 
standing  and  there  being  no  evidence  of  any  negligence  on  the 
part  of  the  receiver.     Unum  Bank  of  Jersey  Cttjr,  420 

%  Id  case  of  proceedings  taken  to  wind  up  an  insolvent  corporation, 
a  receiver  should  not  be  appointed  if  it  appears  that  the  direc- 
tors are  closing  its  affairs,  and  thst  such  directors  are  in  all  re- 
spects trustworthy.     OUy  Pottery  Cb.  v.  Yata,  MS 
8m  OoBPORaTiojr,  4;  Mortgage,  1. 

Release. 

See  iNMUftAjrci;  Mortgage,  8. 

Rolffrious  Corporationa 

The  trustees  of  a  Methodist  Episcopal  church  closed  the  church  build- 
ing against  the  duly -appointed  preacher,  on  the  ground  that  it 
whs  not  for  the  interest  of  the  church  that  he  should  be  its  pastor, 
and  that  he  was  appointed  against  the  wish  of  the  majority  of 
the  members. — Held,  that  they  had  no  right  to  do  so,  and,  after 
answer,  a  mandatory  injunction  was  issued  requiring  them  to  open 
the  building  to  the  preacher  and  the  congregation.  WhUeear  v. 
MbKenor,  « 

Remainders. 

Where  a  life  tenant  has  destroyed  or  lost  the  evidence  of  the  amount 
of  the  principal  fund,  she  must,  for  the  benefit  of  the  remainder* 
men,  be  charged  with  the  last  statement  of  the  principal  ascer* 
tainable,  and  Interest  thereon  from  the  time  of  her  decease.  Gbry 
v.  Cbry,  Iff 

8m  Bali  or  Lavm,  8 ;  Trusts,  4. 
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S. 

Sale  of  Chattels. 

A  aale  of  chattels  to  a  corporation  may  be  rescinded  where  credit 
therefor  was  given  to  the  corporation  on  the  strength  of  cotempo- 
raneous  representations  of  the  officers  as  to  its  solvency  and  pros- 
perity, which  representations  are  shown  to  have  been  false  and 
fraudulent  when  made.     Candy  v.  Olobe  Rubber  Cb.,  176 

See  Corporation,  1. 

Sale  of  Lands. 

1.  The  statute  under  which  proceedings  for  the  sale  of  lands  limi- 
ted over  are  had,  cannot  be  limited  or  controlled  by  a  testator. 
Apgar*»  Que,  601 

8.  The  statute  deals  with  contingencies,  not  with  presumptions,  and 
consequently  a  married  woman  of  the  age  of  fifty-eight  is  within 
the  provisions  of  the  act.    Id.,  601 

8.  Where  the  testimony  shows  a  decline  in  value  of  the  estate  from 
the  inability  of  the  life  tenant  to  make  the  necessary  repairs  to 
the  lands  and  fences  as  well  as  to  the  buildings,  a  sale  will  be 
ordered  if  it  appears  that  such  sale  will  promote  the  interests  of 
all.    ldn  601 

Solicitor. 

See  Receiver,  1. 

8pecino  Performance. 

Where  an  agreement  for  the  sale  of  lands  does  not  mention  the 
character  of  the  title  to  be  given,  an  implication  ordinarily  arises 
that  the  title  to  be  conveyed  is  to  be  a  good  one,  free  from  en- 
cumbrances. But  such  implication  may  be  rebutted  by  parol 
proof  of  the  vendee's  notice  of  the  existence  of  encumbrances  on 
the  lands  at  the  time  of  the  agreement.  Newark  Sao.  IntL  y. 
Jorus,  440 

Statutes. 

The  re-arrangement  of  statutes,  in  a  general  revision  of  the  laws,  does 
not  usually  change  their  signification.     Pomeroy  v.  AfUU,  678 

Statutes  of  Great  Britain. 

Wills,  1  VicL  e.  26, 1  8,  486 

Statutes  of  New  Jersey  (Publio). 

Account,                                  Rev.  p.  4,  2  8,  116 

Chancery,                              Rev.  p.  104, 18,  844 

Rev.p.l05,\8,  842 

Conveyances,                          Rev.  p.  167, }  78,  66 

-    Corporations,                          Rev.  p.  184, 144,  876 

Rev.  p.  189,  {  70,  648 

Courts,                                   Rev.  p.  m,  \  68,  679 
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Statutes  of  New  Jersey  (Public)— continued. 

Descent, 

Rev.  p.  298,  {  6, 

493 

Ejectment, 

Rev.  p.  327,  I  13, 

271 

Evidence, 

PL.  of  1880,  p.  52, 

47*,  533 

Rev.  p.  378,  g  3, 

533 

Rxecntion, 

Rev.  p.  391,1  10, 

40 

Holidays 

Rev.p.481,11, 

841 

Infants, 

Rev.  p.  1345,16, 

246 

Landlord  and  Tenant, 

Rev.  p.  570 \  I  3, 

154 

Meadows,  Draining, 

P.  L.  of  1880,  p.  240, 

206 

Mechanics  Lien, 

Rev.  p.  668,  J  5, 

126 

Mortgage  (Chattel), 

P.  L  of  1881,  i  227, 

85 

Municipal  Corporations- 

Jersey  City, 

PL.  of  1871,  p.  1094, 1  81, 

675 

PL.  of  1871,  p.  1131, 

87 

West  Orange, 

PL.  of  1871, p.  367, 

434 

Orphans  Court, 

Rev.  p.  759  {  36, 

253 

Rev.  p.  762,  \  48, 

252 

Rev.  p.  763,  \  53, 

44 

Rev.  p.  773,\  98, 

252 

Rev.  p.  776, 1 110, 

579 

Rev.  p.  780,  \  1X6, 

538 

Rev.  p.  791,  1 176, 

262 

Beads, 

Rev.  p.  1005,  i  45, 

602 

Sale  of  Land, 

Rev.  p.  1044,  \  9, 

86 

Rev.  p.  1052,  \  41, 

503 

Titles, 

Rev.  p.  1189,  \  1, 

273 

Wills, 

Rev.  p.  1*46,  i  90, 

166 

Rev.  p.  1248,  \  24, 

490 

Statutes  of  United  States. 

Rev.  Stat.,  {  3426, 

425 

T. 

L  The  testator  gave  the  income  of  all  his  real  and  personal  estate  to 
his  wife  for  her  life,  giving  the  executors  a  power  in  their  discre- 
tion of  selling  any  part  of  his  real  estate. — II eld,  that  the  taxes 
on  the  real  estate  were  to  be  paid  by  the  personal  estate,  and  that 
no  part  of  the  real  estate  could  be  sold  for  that  purpose.  Cbd- 
mus  v.  Combes,  264 

8.  A  township  charter  declared  that  taxes  should  be  a  lien  on  the 
lands  assessed  for  three  years  from  the  20th  of  May  of  the  year 
in  which  the  assessment  was  made.  On  June  8th,  1882,  the  town- 
ship officials  sold  complainant's  lands  for  taxes  of  the  year  1879. 
— Held,  on  demurrer  to  a  bill  to  quiet  title,  that  complainant  was 
entitled  to  relief  in  equity  on  the  ground  that  ihe  tax  sale  was 
ultra  vires.    Field  v.  West  Orange,  434 

3m  Exboutobs,  6. 
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Tenants  in  Common. 

A  tenant  in  common  who  prevents  his  cotenants  from  obtaining 

from  the  premises  held  in  common  their  just  share  of  the  income 
the  premises  are  capable  of  yielding,  or  who  takes  possession  of 
the  whole,  and  uses  them  as  his  own,  and  thereby  makes  a  profit, 
is  bound  to  account  to  his  cotenants,  either  for  the  rental  value 
of  the  premises,  or  the  profit  he  has  made.     Edsall  v.  Merrill,        1H 

I1!  lists  and  Trusteea 

1.  Where,  without  her  husband's  knowledge  and  against  his  will, 

the  wife  took  in  her  own  name  the  title  to  lands,  for  which  ha 
paid  the  purchase  money  and  all  the  taxes,  and  assessments,  and 
oosts  of  improvements,  and  he  continuously  occupied  the  property 
op  to  her  death.— Held,  that  a  trust  resulted  in  his  favor,  and 
that  he  was  entitled  to  relief  as  against  her  heirs-at-law.  Qog* 
herty  ▼.  Bennett,  87 

2.  Trustees  are  never  permitted,  without  the  aid  of  the  court,  to  boy 

the  property  which  they  hold  as  such.     Cursor*  v.  Marshall,  SIS 

8L  A  trustee  may  employ,  and  pay  out  of  the  fund,  such  assistants  as 

are  necessary  in  executing  his  trust.     Parker  v.  Johnson,  866 

4.  A  trustee  purchased  certain  lands  at  a  foreclosure  sale  of  his  mort- 
gage thereon.  He  afterwards  sold  them  and  realized  about  $1,700 
above  the  amount  of  the  original  loan,  besides  interest  and  costs. 
— Held,  that  this  surplus  was  not  payable  .to  the  life  tenant  of 
the  trust  fund,  but  should  be  held  by  the  trustee  as  part  of  the 
corpus,  or  to  meet  any  future  losses  on  investments,  if  they  should 
occur.     /</.,  866 

See  Devise,  3, 5, 24 ;  Executors,  2 ;  Infaktb,*  8 ;  Jubisdiotiov,  10 ; 
Limitations,  1. 

v. 

Variance. 

1.  Relief  at  the  hearing  can  only  be  granted  on  grounds  set  forth  in 

the  bill,  or  within  the  issue  made  by  the  pleadings.  WcJkme  ▼. 
MUligan,  486 

2.  Where  the  answer  discloses  the  equities,  the  complainant  will  not 

be  allowed  to  abandon  the  case  made  in  his  bill,  and  ask  a  new 
remedy  at  the  hearing,  or  claim  it  on  motion  to  dissolve  an  in- 
junction to  restrain  an  action  at  law,  upon  a  record  framed  with 
a  different  aspect    Crime  v.  Elf.  664 

See  Imsubjlncs. 

Waiver. 

See  Quia  Timet,  SL 

Water  Rights. 

1.  The  diversion  of  surface-water  by  the  griding  of  pubUe 
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Water  Righto    miemied. 

done  under  competent  authority,  by  which  the  water  is  cast  upon 
plaintiff's  premises,  does  not  constitute  an  actionable  wrong. 
Wat  Orange  v.  Field,  600 

2.  The  public  authorities  have  no  right,  by  the  constructiou  of  arti- 
ficial drains  in  such  streets,  to  divert  the  water  from  where  it 
would  otherwise  flow,  and  thereby  collect  it  and  cast  it  upon 
complainant's  lands.    Id.,  600 

8L  The  complainant  must  bear  the  flowage  of  surface-water  cast  upon 
his  lands  in  consequence  of  the  alteration  of  grades,  but  a  scheme 
of  drainage  cannot  be  put  into  operation  by  which  the  surface- 
water  is  prevented  from  following  the  street  grades,  to  his  detri- 
ment.   LL,  600 

AMhJUVOXIOV,  1;  NuiBANOE,  1. 

WHL 

L  A  testator's  mental  delusion  as  to  his  physical  condition,  or  the 
cause  thereof  does  not  constitute  testamentary  incapacity.  Hoi- 
linger  v.  Syms,  221 

2.  Where  the  attestation  clause  of  a  will  showB  a'  compliance  with 
the  statutory  requirements  as  to  the  execution  of  the  will,  the 
burden  of  proof  of  showing  that  the  testatrix  did  not  declare  the 
instrument  to  be  her  will,  is  on  the  caveators.    Potion  v.  Hope,     622 

8L  The  mere  fact  that  the  testatrix  could  neither  read  nor  write  does 
not,  in  the  absence  of  any  evidence  of  imposition  on  her,  render 
it  necessary  for  the  proponent  to  prove  that  she  knew  the  con- 
tents of  the  will.  The  execution  of  the  paper  according  to  law 
raises  a  presumption  in  such  a  case,  as  it  does  when  the  testator 
is  not  illiterate,  that  she  understood  its  contents.    Id.t  522 

See  Devise;  Domicel  ;  Evidence,  6;  Jurisdiction,  8. 

Witness. 

See  Divorce,  1 ;  Evidence,  6, 7. 

Words  and  Phrases. 

Auimals,  y^EjjtgSV                     438 

Assessments,  ffi^Sr^Uw                   ^ 

Between,  \^?^jB                    69 

Final,  Xgf-X                     680 

House  and  lot  in  which  I  resicU,  486 

Legal  representatives,  448 

Living  grandchildren,  376 

Lot,  486 

Mistake,  476 

Occupy,  486 

Party,  538 

"  Pope's  Hall"  496 

8hare,  417 
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